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1106  Leases 

The  State  Bar  Association  forms  of  pleading  include 
a  form  of  declaration  for  rent  and  one  for  breach  of 
covenant  in  a  lease,  as  follows : 

Form  of  Declaration  for  Bent 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That,    on    ,    19..,    by    a    written   contract    made    between    the 

plaintiff    and    the    defendant,    a    copy    of    which    is    attached   hereto    and 

marked  Exhibit  A,  he  leased  to  the  defendant  the  premises  at   for 

the  period  of  years  from  ,  19.  .,  at  a  rental  of  dol- 
lars per  month,  payable  monthly. 

2.  That  the  defendant  has  not  paid  the  rent  on  said  premises  for  the 
months  of   19.  .  . 

:j.  Wherefore,   etc. 

Form  of  Declaration  for  Breach  of  Covenant  in  Lease 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That,  by  a  certain  lease  executed  on   ,  19..,  by  and  between 

the  plaintiff  a«d  defendant,  a  copy  of  which  is  attached  hereto  and 
marked  Exhibit  A,  the  defendant  agreed  to  keep  the  premises  so  leased 
to  him  in  as  good  repair  as  at  the  date  of  said  lease,  ordinary  wear  ex- 
cepted. 

2.  That  the  defendant  did  not  keep  said  premises  in  such  repair,  but  sur- 
rendered them  to  the  plaintiff  in  a  dilapidated  condition  as  follows: 

(State  the  items  of  dilapidation.) 
',].  Wherefore,  etc. 

LEAVE    OF    COURT 

See   Commencement  of   Actions;    Ple.vdings;    Quo   Warranto. 

LEAVE   TO   APPEAL 

See  Justices  op  the  Peace. 

LEGACIES 

See  Executions;  Replevin. 

LEGISLATURE 

See  Oaths;  ('ommencen[ent  op  Actions  (privilege  of  niemliors  from 
arrest.) 
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LEVY 

See  Attachment;   Executions. 

LIBEL   AND    SLANDER 

§  L  Nature  of  liability. 

§  2.  What  is  malice. 

§  3.  Words  actionable  per  se. 

§  4.  Privileged   publications. 

§  5.  Damages. 

§  6.  Bringing  in  joint  tort  feasors. 

§  7.  Pleading. 

Cross-Beferences:    Costs;  Limitations  of  Actions;  Venue. 

§  1.  Nature  of  liability. 

The  action  of  trespass  on  the  case  is  the  appropriate 
one  to  obtain  legal  redress  for  slander  or  libel.  Slander 
and  libel  are  different  names  for  the  same  wrong  accom- 
plished in  different  ways.  Slander  is  oral  defamation. 
Libel  is  defamation  by  means  of  writing,  printing,  pic- 
tures, images  or  anything  that  is  the  object  of  the  sense 
of  sight.  Defamation  is  a  false  publication  calculated  to 
bring  one  into  disrepute.  The  communication  of  de- 
famatory words  to  one  person  only  is  enough  to  consti- 
tute a  publication  within  the  meaning  of  the  law  of 
slander  and  libel. ^-  But  until  there  has  been  a  publica- 
tion, there  is  no  legal  wrong.  It  is  not  a  publication, 
within  the  meaning  of  the  law,  to  say  to  a  man's  face 
any  defamatory  thing  which  no  third  person  hears,  for, 
altliough  this  may  be  aggravating  and  vexatious,  it  is  not 
calculated  in  any  way  to  injure  his  reputation.^  So  the 
sending  of  a  letter  containing  libelous  words  to  the  per- 

1  Cooley,  Torts,  19.'.;  4  Cooley 's  by  them,  no  action  will  lie.  Spaits 
Bl.  Coram.  150.  v.  Poundstone,  87  Ind.  522;  Ed- 
It  must  be  shown  that  the  words  wards  v.  Wooton,  12  Coke  .35;  Hurt- 
were  understood  by  the  person  or  ert  v.  Weines,  27  Iowa  134;  Mie- 
persons  to  whom  they  were  commu-  lenz  v.  Quasdorf,  68  Iowa  726. 
uicated.  If  the  communication  is  in  2  SheflSll  v.  Van  Deusen,  13  Gray 
a  foreign   language   not   understood  (Mass.)    304. 
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son  defamed  will  not  support  a  civil  action,  unless,  by 
accident  or  design,  a  publication  of  them  occurs.* 

§  2.  What  is  malice. 

Defamation,  whether  written  or  oral,  must,  to  be  ac- 
tionable, be  what  the  law  terms  ** malicious."  If  the 
words  are  actionable  per  se,  malice  in  publishing  them 
is  an  inference  of  law,  and  therefore  needs  no  proof, 
though  express,  i.  e.,  actual,  malice  may  be  shown  in 
proof  of  damages.  But  if  the  circumstances  of  the  pub- 
lishing are  such  as  to  repel  that  inference  and  exclude 
any  liability  of  the  defendant,  unless  upon  proof  of  actual 
malice,  the  plaintiff  must  furnish  such  proof.*  Regard- 
ing the  use  of  the  word  *' malice"  in  this  connection,  it 
seems  that  it  is  not  employed  in  the  usual  sense  of  the 
term.  As  Mr.  Cooley  well  says,  in  many  cases  of  aggra- 
vated injury,  there  is  really  no  malice  at  all  and  no  in- 
tent to  injure;  at  most,  there  is  only  thoughtlessness  or 
negligence,  as  where  one  thoughtlessly  repeats  a  rumor 
or  a  newspaper  publisher  copies  from  some  other  paper 
an  article  concerning  a  stranger,  which  he  supposes  to 
be  true,  but  which  is  not  so  in  fact.  Sometimes  there  is 
not  even  negligence;  as  where  a  publisher  has  taken  all 
reasonable  precautions  to  prevent  untrue  and  injurious 
publications,  and  one  nevertheless  creeps  in  as  the  result 
of  accidental  circumstances.  In  all  such  cases,  the  ab- 
sence of  malice  may  be  important  to  protect  one  against 
exemplary  damages,  but  it  cannot  bar  the  action.* 

8  Spaits    V.    Poundstone,    87    Ind.  slander.    Ritchie  v.  Stenius,  73  Mich. 

525;  Barrow  v.  Lewellin,  Hob.  62.  563.      See   also  Van   Lonkhuyzen   v. 

4Bish.   Non-Cont.   Law,   sec.   257;  Daily  News  Co.,  203  Mich.  570. 

2  Greenl.  Ev.,  sec.  418.  What  constitutes  malice,  see  also 

The  difference  between  express  or  Rabior  v.  Kelley,  194  Mich.  107. 
actual  malice, — malice  in  fact, — and  8  Cooley,    Torts,    209 ;    Scripps    v. 
implied   malice, — malice  in   law, — is  Reilly,  38  Mich.  23;   Evening  News 
only  the  mode  of  proof.     Huson  v.  Ass'n  v.  Tryon,  42  Mich.  549;   Da- 
Dale,  19  Mich.  17.  vis  v.  Marxhausen,  103   Mich,  315; 

Malice  is  the  gist  of  an  action  for  Long  v.   Tribune  Printing  Co.,  107 
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§  3.  Words  actionable  per  se. 

The  words  employed  in  a  slander  or  libel  may  be  such 
as  so  naturally  result  in  injur}'-  so  that  the  injury  is  pre- 
sumed to  follow  the  wrong  without  any  proof  of  actual 
damages.  Such  words  are  called  actionable  per  se,  or  in 
themselves.  Other  words  do  not  give  rise  to  such  a  pre- 
sumption of  injurious  consequences  and  are  actionable 
only  upon  averment  and  proof  that  injury  actually  fol- 
lowed them  as  a  natural  and  proximate  consequence.^ 

Words  of  oral  defamation  are  actionable  per  se  which 
falsely  impute  to  a  person  the  commission  of  some  crim- 
inal offense  involving  moral  turpitude,  for  which,  if  the 
charge  be  true,  he  may  be  indicted  and  punished,  or 
which  falsely  impute  to  a  person  an  affliction  with  a  con- 
tagious disease  of  a  sort  tending  to  exclude  him  from 
society,  or  which  are  calculated  to  injure  a  person  in  his 
business,  profession,  calling  or  a  public  office  which  he 
holds.^ 

Defamatory  publications,  in  cases  of  libel,  are  action- 
able per  se  in  all  instances  in  wiiich  they  would  be  such 
if  made  orally.  And  on  account  of  the  more  mischievous 
nature  of  libel,  there  should  be  added  to  these  all  other 
cases  wherein  the  additional  gravity  imparted  to  a  writ- 
Mich.  207;  Owen  v.  Dewey,  107  Whiting,  87  Mich.  172;  Haney  Mfg. 
Mich.  67.  Co.   v.   Perkins,   78   Mich.   1;    Oliver 

6Bish.  Non-Cont.  Law,  sec.  254;  v.  Perkins,  92  Mich.  304;  Henkel 
Cooley,  Torts,  195;  2  Thomp.  Trials,  v.  Schaub,  94  Mich.  542;  Beneway 
see.  2029.  v.   Thorp,   77  Mich.   181;    Ritchie  v. 

Imputing  want  of  chastity  is  li-  Stenius,  73  Mich.  563;  Thibault  v. 
belous  per  se.  Jud.  Act,  ch.  20,  Sessions,  101  Mich.  279;  Randall  v. 
§  20;  Conip.  Laws  1915,  §  12756.  Evening    News     Ass'n,     101     Mich. 

7  Pollard  v.  Lyon,  91  U.  S.  225;  561;  Schultz  v.  Huebner,  108  Mich. 
Bish.  Non-Cont.  Law,  sec.  261;  Coo-  274;  Youngs  v.  Adams,  113  Mich, 
ley,  Torts,  196-203;  2  Thomp.  Trials,  199;  Loranger  v.  Loranger,  115 
sec.  2029 ;  Crone  v.  Angell,  14  Mich.  Mich.  681 ;  Gustin  v.  Evening  Press 
340;  Brace  v.  Brink,  33  Mich.  91;  Co.,  172  Mich.  311;  Van  Lonkhuy- 
Bell  V.  Fernald,  71  Mich.  267;  Burt  zen  v.  Daily  News  Co.,  195  Mich. 
V.  McBain,  29  Mich.  260;  Fowler  v.  283;  Van  Lonkhuyzen  v.  Daily 
Gilbert,    38    Mich.    292;    Mains    v.      News  Co.,  203  Mich.  570. 
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ten  or  printed  charge  can  be  fairly  supposed  to  make  it 
damaging.  These  cases  are  illustrated  by  Mr.  Cooley  ^ 
thus:  ''To  say  of  a  man,  'I  look  upon  him  as  a  rascal,' 
is  no  slander,  unless  shown  to  be  damaging;  but  if  it  be 
published  of  him  in  one  of  the  public  journals,  the  pre- 
sumption that  injury  follows  is  reasonable  and  legiti- 
mate. ' '  ®  So,  to  call  a  man  in  print  ' '  an  imp  of  the  devil 
and  cowardly  snail"  is  libelous,  though  an  oral  imputa- 
tion of  the  sort  would  be  presumably  harmless.^'' 

And  in  the  case  of  both  slander  and  libel,  any  defama- 
tory publication  which  is  averred  and  proved  to  result 
in  special  damages  will  sustain  an  action  against  the 
wrong-doer.^^ 

§  4.  Privileged  publications. 

But  sometimes  publications,  whether  oral  or  written, 
are  made  under  such  circumstances  as  to  be  privileged, 
whereby  the  publisher  is  protected  from  liability  for  any 
damages  resulting  from  the  publication.  Thus,  in  order 
that  judicial  functions  may  be  free  and  untrammeled, 
the  judges  of  any  of  the  higher  courts  are  exempt  from 
any  suit  for  words  spoken  in  the  progress  of  a  cause  be- 
fore them,  however  irrelevant  or  malicious  such  words 
may  be.  And  this  rule  applies,  in  a  general  way,  to  the 
inferior  judges  and  magistrates  acting  within  their  juris- 
diction, though  perhaps  it  does  not  protect  them  as  to 
irrelevant  words  maliciously  uttered.  So,  jurors  are  pro- 
tected as  to  any  words  uttered  while  deliberating  on  their 
verdict;  and  witnesses,  in  answering  questions  pro- 
pounded by  either  party  in  a  judicial  investigation,  are 

8  Cooley,  Torts,  205.  10  Price  v.   Whitely,  50  Mo.  439. 

9  Williams   v.    Karnes,   4   Humph.  See  Atwill  v.  Mackintosh,  120  Mass. 
(Tenn.)  9;  Cropp  v.  Tilney,  3  Salk.  177;    Gary   v.    Allen,   39   Wis.    481; 
226;    J 'Anson    v.    Stuart,    1    T.    R.  Morgan  v.  Andrews,  107  Mich.  33. 
748.     Roe  Whitney  v.  Janeaville  Ga-  11  Cooley,   Torts,   203,    205;    Bish. 
zetto,    5    Biss.    330,    Fed.    Cas.    No.  Non-Cont.  Law,  sees.  273,  284. 
17,590. 
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protected  from  responsibility,  except  possibly  as  to  ir- 
responsive and  irrelevant  answers  maliciously  made.  So, 
affidavits  filed  in  a  cause  are  privileged  in  the  same  man- 
ner as  the  testimony  of  witnesses, ^'^  Accordingly,  a  com- 
plaint for  larceny  made  before  a  justice  of  the  peace  is 
privileged  and  cannot  be  made  the  basis  of  an  action. ^^ 
So,  the  utterances  of  a  party  and  of  his  counsel  in  his 
jileadings  and  in  the  trial  of  a  cause  are  protected,  but 
''it  has  never  yet  been  decided  that  they  would  not  be 
subject  to  an  action  for  words  spoken,  even  during  the 
ecmduct  of  a  case,  if  the  words  were  irrelevant,  mala  fide 
and  spoken  with  express  malice."^* 

The  law  of  libel  requires  that  newspapers,  in  their 
statements  regarding  the  fitness  of  a  candidate  for  pub- 
lic office,  observe  an  honest  regard  for  the  truth,  and 
when  they  have  done  so,  they  are  not  responsible.^^ 
Criticism  of  a  book  which  an  author  has  placed  before 
the  public,  if  not  embodying  mis-statements  of  material 
facts  contained  in  the  book  or  any  attack  upon  the  char- 
acter of  the  author,  are  protected.^^  Communications 
relating  to  personal  character  or  financial  standing,  if 
made  in  good  faith  and  for  an  honest  purpose  by  per- 
sons concerned  to  persons  concerned,  are  protected,  even 
though  untrue;  but  not,  if  maliciously  made.^'^ 

» 

12Bish.  NonCont.  Law,  sees.  296-  HO  Mich.  467;   Foster  v.  Scripps,  39 

299;   Hart  v.  Baxter,  47  Mich.  198;  Mich.    376;    Bourreseau    v.    Detroit 

Bacon  v.  Michigan  Cent.  R.  Co.,  66  Evening  Journal  Co.,  63  Mich.  42;">; 

Mich.  166;   Hollis  v.  Meux,  69   Cal.  O'Connor  v.  Sill,  60  Mich.  175;  Bel- 

625;    Rice    v.    Coolidge,    121    Mass.  knap  v.  Ball,  83  Mich.  583;    McAl- 

393;     Acre     v.     Starkweather,     118  lister  v.  Detroit  Free  Press  Co.,  76 

Mich.     214.       See     also     Bolton     v.  Mich.  338. 

Walker,  197  Mich.  699.  16  Dowling     v.     Livingstone,     108 

13  Graham  v.   Cass  Circuit  Judge,  Mich.  321. 

108  Mich.  425.  17  Wienian    v.    Mabee,    45    Mich. 

14  Coleridge,  C.  J.,  in  Seaman  v  484;  Bacon  v.  Michigan  Cent.  B. 
Netherclift,  1  C.  P.  Div.  540;  Bish.  Co.,  66  Mich.  166;  Pollasky  v.  Min- 
Non-Cont.  Law,  sec.  300.  chener,     81     Mich.     280;     Smith     v. 

16  Dunneback  v.  Tribune  Printing  Smith,  73  Mich.  445 ;  Gam  v.  Lock- 
Co.,  108  Mich.  75;  Bronson  v.  Bruce,       ard,  108  Mich.  196;   Sehultz  v.  Gul- 
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As  a  general  rule,  this  protection  is  not  so  extensive 
as  to  include  a  defamatory  publication  made  with  actual 
malice;  so  that  where  the  defendant  sets  up  privilege  in 
defense,  the  plaintiff,  in  order  to  recover,  must,  in  re- 
buttal of  such  defense,  prove  malice  in  fact,  or,  as  it  is 
sometimes  called,  *  *  express  malice. ' '  " 

§  5.  Damages. 

The  Judicature  Act  makes  certain  provisions  in  regard 
to  both  actual  and  exemplary  damages,^^  and  requires 
the  jury  to  find  separately  the  damages  awarded  for  in- 
juries to  the  feelings.^** 

§  6.  Bringing  in  joint  tort  feasors. 

By  a  1911  statute,  a  defendant  sued  for  libel  may 
bring  in  joint  tort  feasors,  for  the  purpose  of  enforcing 
contribution.^^ 

§7.  Pleading. 

The  declaration  must  set  forth  the  facts  showing  a 
good  cause  of  action,^^  and  in  certain  cases  an  innuendo 

denstein,  144  Mich.  636;  Livingston  Hawkins,  169  Mich.   641;   McGee  v. 

V.  Bradford,  115  Mich.  140;  Madill  Baumgartner,    121    Mich.    287;    Ma- 

V.   Currie,  168  Mich.  546;   Flynn  v.  ciejewski  v.  Eychart,  192  Mich.  530. 

Boglarsky,   164  Mich.  513;    Trimble  21Jud.   Act,    ch.   20,   §25;    Comp. 

V.  Morrish,  152  Mich.  624;   Edward  Laws  1915,  §  12761;  Kirby  v.  Soule, , 

V.  Chandler,  14  Mich.  471;  Konkle  v.  178  Mich.  406. 

Haven,   140   Mich.   472;    Howard   v.  22  Lewis      v.      Weidenfeller,      175 

Dickie,    120    Mich.    238;    Everest   v.  Mich.    296;    Hartung   v.    Shaw,    130 

McKenny,  195  Mich.  649;   People  v.  Mich.  177;  Watson  v.  Detroit  Jour- 

Talbot,   196   Mich.   520;    Bennett   v.  ual   Co.,    143    Mich.   430;    Blount   v. 

Stockwell,  197  Mich.  50;  Van  Lonk-  Mason,    140    Mich.    1;    McLeod    v. 

huyzen  v.  Daily  News  Co.,  203  Mich.  Crosby,    128    Mich.    641;    Ayres    v. 

570.  Toulmin,  74  Mich.  44. 

ISBish.  Non-Cont.  Law,  sec.  306;  Necessity  for  alleging  special  dam- 
Howard  V.  Dickie,  120  Mich.  238;  ages,  see  Lewis  v.  Weidenfeller,  175 
Trimble  v.  Morrish,  152  Mich.   624.  Mich.    296;    Smedley    v.    Soule,    125 

19Jud.    Act,    ch.    20,    §§21,    23;  Mich.   192;    McDuff  v.  Detroit  Eve- 

Comp.  Laws  1915,  §§12757,  12759.  ning  Journal  Co.,  84  Mich.  1;  New- 

20Jud.   Act,   ch,   20,   §22;    Comp.  man  v.  Stein,  75  Mich.  402. 
Laws   1915,    §12758;    McCormick  v. 
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is  necessary.^'  Privilege  cannot  be  sliown  under  the  gen- 
eral issue.^*  The  sufficiency  of  notices  under  the  general 
issue  ^^  is  governed  by  the  general  rules  as  to  such  no- 
tices in  actions  in  general.''^ 

State   Bar  Association  Form   of  Declaration 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  he  is  a  merchant  doing  business  as  a at 

2.  That  the  defendant  is  the  publisher  of  a  daily  newspaper,  called 
,  published  at   

.S.  That,  on  ,  19..,  the  defendant  falsely  and  maliciously  pub- 
lished of  the  plaintiff  and  of  his  said  business  in  the  said  newspaper  the  fol- 
lowing  words:      (Set  them   out   verbatim.) 

4.  That,  by  the  said  words,  the  defendant  meant  and  was  understood 
to  mean  that  the  plaintiff  was  (here  set  out  the  innuendo). 

5.  That,  by  reason  whereof,  the  plaintiff  has  been  greatly  injured  in  his 
reputation   and  in   his   business. 

6.  Wherefore,  et<?. 

Form  of  Count  for  Slander  of  Plaintiff  in  His  Trade  or  Profession 

The  plaintiff  says: 

1.  That  the  said  plaintiff  always  was  and  is  a  good,  true  and  honest 
citizen  of  this  state,  and,  before  and  at  the  time  of  the  committing  by  the 
said  defendant  of  the  grievance  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation.  2.  That,  before  and  at  the  time  of  the 
committing  of  the  said  grievance  by  the  said  defendant,  the  said  plaintiff 
was  engaged  in  the  business  of  conducting  a  store  for  the  sale  of  groceries, 
meats  and  provisions.  3.  That  the  said  plaintiff  has  always  conducted 
himself  in  his  said  business  with  honesty  and  fair  dealing  and  was  in  the 
deserved  enjoyment  of  a  good  name  and  reputation  for  such  honesty  and 
fair  dealing  in  his  said  business.  4.  That  the  said  defendant,  maliciously 
intending  to  injure  the  said  plaintiff  and  his  said  business  and  bring  him 

23  Gustin  V.  Evening  Press  Co.,  25  McLeod  v.  Crosby,  128  Mich. 
172  Mich.  311;  Viekers  v.  Stoneman,  641;  Wheaton  v.  Beecher,  79  Mich. 
73  Mich.  419;  Sanford  v.  Rowley,  443;  Bailey  v.  Kalamazoo  Pub.  Co., 
93  Mich.  119 ;  Bourreseau  v.  De-  40  Mich.  251 ;  Cresinger  v.  Reed, 
troit  Evening  Journal  Co.,  63  Mich.  25  Mich.  450;  Thompson  v.  Bowers, 
425;    Bathrick    v.    Detroit    Post    &  1  Doug.  321. 

Tribune  Co.,  50  Mich.  629 ;    Taylor  26  See  Pleading. 

V.    Kneeland,   1   Doug.   67. 

24  Sanford  v.  Houghton,  184  Mich. 
44. 
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into  public  disgrace  in  liis  good  name,  credit  and  reputation,  to  wit,  on 
,  at ,  did  speak,  declare  and  publish  concerning  the  said  plain- 
tiff and  his  said  business,  certain  scandalous,  malicious,  defamatory  and 
false  words,  to  wit:  "He  (meaning  the  plaintiff)  gives  short  weight  (mean- 
ing that  the  said  plaintiff  does  not  give  full,  fair  and  honest  weights  and 
measures  in  and  about  the  sale  of  such  groceries,  meats  and  provisions  in  his 
business  aforesaid)."  5.  That,  by  reason  of  the  speaking,  publishing  and 
uttering  of  said  words,  the  said  plaintiff  was  and  is  injured  in  his  good 
name,  credit  and  reputation  and  in  his  said  business  and  is  suspected  of 
giving  short  weights  and  measures  in  his  said  business  by  persons,  who, 
before  the  committing  by  the  said  defendant  of  said  grievance,  had  been 
regular  customers  of  the  said  plaintiff  in  his  said  business.  6.  That  the  said 
plaintiff  has  also  thereby  lost  profits  in  his  said  business  which  would 
otherwise  have  accrued  to  him  and  has  been  brought  into  public  disgrace 
and  disrepute,  and  is  shunned  by  many  good  and  worthy  persons. 

Form  of  Count  for  Slander  for  Indirectly  Accusing   Plaintiff 

The   plaintiff  says: 

1.  That  the  said  plaintiff  always  was  and  is  a  good,  true  and  honest 
citizen  of  this  state,  ami,  before  and  at  the  time  of  the  committing  by  the 
said  defendant  of  the  grievance  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation.  2.  That,  before  the  committing  of  the 
said  grievance  by  the  said  defendant,  the  said  defendant  was  possessed 
of  a  certain  watch,  and  it  had  been  asserted  that  the  said  watch  had  been 
feloniously  stolen,  o.  That  the  said  defendant,  maliciously  intending  to 
bring  the  said  plaintiff  into  public  scandal  and  disgrace  in  his  good  name, 

credit   and   reputation,   to   wit,  on    ,   at    ,   did   speak,   declare 

and  publish  concerning  the  said  plaintiff,  and  of  and  concerning  the  said 
felonious  stealing  of  the  said  watch,  certain  scandalous,  malicious,  defama- 
tory and  false  words,  to  wit:  "He  (meaning  the  said  plaintiff)  is  the 
l)or.-on  who  stole  my  (meaning  the  defendant's)  watch  (meaning  the  watch 
liereinbefore  mentioned)."  4.  That,  by  reason  of  the  speaking,  publishing 
and  uttering  of  said  words,  the  said  plaintiff  was  and  is  injured  in  his 
good  name,  credit  and  reputation  and  brought  into  public  disgrace,  scandal 
and  disrepute  and  is  shunned  and  avoided  by  many  good  and  worthy  persons. 

Form  of  Count  for  Slander  for  Directly  Accusing  Plaintiff 

The  plaintiff  says: 

1.  That  the  said  plaintiff  always  was  and  is  a  good,  true  and  honest 
citizen  of  this  state.  2.  That  the  said  defendant,  well  knowing  the  prem- 
ises, but  maliciously  intending  to  bring  the  said  plaintiff  into  public  dis- 
grace in  his  good  name,  to  wit,  on ,  at ,  in  a  certain  discourse 

which  the  said  defendant  had  with  the  said  plaintiff  in  the  presence  and 
hearing  of  divers  persons,  did  speak,  declare  and  publish  concerning  the 
said  plaintiff'   these  scandalous,  malicious,  defamatory  and   false  words,  to 
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wit:  "You  (meaning  the  said  plaintiff)  are  a  thief.  "You  (meaning 
the  said  plaintiff)  are  a  robber"  (stating  the  words  used).  3.  That,  by 
reason  of  the  speaking,  publishing  and  uttering  of  said  words,  the  said 
plaintiff  is  injured  in  his  good  name,  credit  and  reputation  and  brought 
into  public  disgrace,  and  has  been,  and  is,  shunned  by  many  good  and 
worthy  persons. 

Form  of  Count  for  a  Libel  Directly  Oharging  Plaintiff 

The  plaintiff  says: 

1.  That  the  said  plaintiff  always  was  and  is  a  good,  true  and  honest 
citizen  of  this  state,  and,  before  and  at  the  time  of  the  committing  by  the 
said  defendant  of  the  grievance  hereinafter  mentioned,  was  a  person  of 
good  name,  credit  and  reputation.  2.  That  the  said  defendant,  well  know- 
ing the  premises,  but  maliciously  intending  to  bring  the  said  plaintiff  into 

public  disgrace,  to  wit,  on    ,  at   ,  wrongfully  and  maliciously 

published  a  certain  false  and  malicious  libel  concerning  the  said  plaintiff, 
to  wit:  "He  (meaning  the  said  plaintiff)  is  a  thief,"  etc.  (continuing 
with  the  rest  of  the  libelous  publication.)  3.  That,  by  reason  of  the  pub- 
lication of  said  false  and  malicious  words,  as  aforesaid,  the  said  plaintiff 
has  been,  and  is,  greatly  injured  in  his  good  name,  credit  and  reputation 
and  has  been,  and  is,  brought  into  public  disgrace  and  is  shunned  by  divers 
good  and  worthy  persons. 

Form  of  Notice  Under  General  Issue  of  the  Truth  of  Words  Spoken 

To  the  said  plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  under  the  general  issue  by  him  above 
pleaded,  and  insist  in  his  defense:  1.  That,  before  the  speaking,  declar- 
ing and  publishing  of  the  said  several  words  in  the  declaration  of  the  said 

plaintiff   in   this  cause  mentioned,  to  wit,  on    ,  at   ,  the  said 

plaintiff   did   feloniously  steal   a   certain   watch  of   the   said   defendant,  of 

great  value,  to  wit,  of  the  value  of dollars.     2.  That  therefore  the 

said  defendant  afterwards,  to  wit,  on    ,  at ,  did  speak,  declare 

and  piiblisli  the  said  words  concerning  the  said  plaintiff,  as  in  the  said 
declaration  mentioned,  as  he  lawfuly  might  for  the  cause  aforesaid. 

K.  L., 

Attorney  for  Defendant. 

LIBRARY 

See  Exemptions. 

LICENSE 

See  Trespass  on  Lands. 


1116  LiExs  Enforceable  in  Action  at  Law  §  1 

LIENS  ENFORCEABLE  IN  ACTION  AT  LAW 

I.  In  General 
§    1.  Kinds   and   nature   of  liens. 

II.  Liens  of  Mechanics  and  Others  Upon  Personal  Property 

§  2.  The  statute. 

§  3.  When  and  how  lien  enforced. 

§  4.  Execution  and  sale. 

§  5.  Liens  of  bailees. 

III.  Liens  Upon  Property  of  Mining  Corporations 

§    6.  Property  of  domestic  corporations. 

§    7.  Property  of  foreign  corporations. 

§    8.  Comparison    of    statutes    as    to    domestic    and    foreign    corporations. 

S    9.  What  liens  to  be  enforced  in  action  at  law  and  what  in  equity. 

§  10.  When  lien  accrues. 

§  11.  Lien  as  affected  by  laches. 

IV.  Liens  for  Labor  and  Services  on  Logs  and  Other  Forest  Products 

§  12.  Who  entitled  to  and  on  what. 
§  13.  Filing  statement  of  lien. 
§  14.  Actions  to  enforce. 
§  15.  Writ  of  attachment. 
§  16.  Inventory. 

§  17.  Papers   to   be    served   on    owner   of   products   not   an    attachment   de- 
fendant. 
§  18.  Appraisal. 

§  19.  Jurisdiction  of  circuit  courts. 
§  20.  Bonds  to  release  attached  products. 
§  21.  Service  by  publication. 
§  22.  Pleadings. 

§  23.  Finding  or  verdict,  judgment  and  execution. 
§  24.  Intervention  of  owner  or  claimant. 
§  25.  Statutory  lien  as  exclusive  remedy. 
§  26.  Effect  of  taking  of  note  or  other  evidence  of  debt. 

Cross-Eeferenc-es:  Attorneys;  Attachment;  Garnishment;  Re- 
plevin; Executions. 

I.  In  General 

§  1.  Kinds  and  nature  of  liens. 

A  lien  is  a  tie  tliat  binds  property  to  a  debt  or  claim 
for  its  satisfaction,  and,  in  its  largest  sense,  includes 
every  case  in  which  property,  whether  real  or  personal, 
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is  charged  with  the  payment  of  any  debt  or  duty.^  Aside 
from  equitable  liens,  of  which  a  court  of  equity  can  alone 
have  cognizance,  and  which,  in  most  instances,  arise 
from  constructive  trusts,  and  maritime  liens,  which  have 
been  adopted  from  the  civil  law,  liens  are  either  such  as 
exist  by  virtue  of  the  common  law  or  such  as  are  created 
by  express  statutory  provision. 

A  lien  at  the  common  law  implies  that  the  party  by 
whom  it  is  claimed  is  in  either  actual  or  constructive 
possession  of  the  thing,  and  his  right  to  detain  the  thing- 
continues  until  his  claim  is  satisfied.^  The  essence  of 
such  a  lien  is  the  right  of  possession  or  retainer  until  the 
charge  is  satisfied,^  but  not  to  sell  it.*  Possession  being 
the  essence  of  a  common  law  lien,  it  is  quite  uniformly 
held  that  an  unconditional  surrender  of  possession,  or 
conduct  showing  a  design  to  discharge  the  lien  or  plain- 
ly inconsistent  with  it,  will  usually  put  an  end  to  it ;  * 
but  it  seems  clear  that  the  holder  of  a  lien  may  allow  the 
owner  of  the  property  to  take  it  into  his  possession  and 
remove  it  without  prejudice  to  the  lien,  if  it  is  so  agreed. 
It  is  also  undisputed  that  such  a  lien  cannot  be  destroyed 
by  a  removal,  without  the  consent  of  the  lienholder,  from 
his  possession.^ 

A  common  law  lien  never  exists  except  by  contract, 
either  express  or  implied;  and,  exclusively  of  equitable 
and  maritime  liens,  a  lien  never  arises  where  no  contract 

lAnd.    Law    Diet.    tit.    "Lien";  (N.  Y.)  496;  McFarland  v.  Wheeler, 

Bidwell  V.  Whitaker,  1  Mich.  469;  26  Wend.   (N.  Y.)   467;  Walther  v. 

Lafferty   v.   People's   Sav.  Bank,   76  Wctmore,    1    E.   D.    Smith    (N.  Y.) 

Mich.  51.  7;   Black  v.  Bogert,  65  N.  Y.  601; 

2  Wight  V.  Maxwell,  4  Mich.  45.  Fishell    v.    Morris,    57    Conn.    547 ; 

3  And.  Law  Diet.  tit.  "Lien";  Fitzgerald  v.  Elliott,  162  Pa.  St. 
Cye.  Law  Diet.  tit.  "Lien";  Ames  118;  Sensenbrenner  v.  Mathews,  48 
V.  Dyer,  41  Me.  397.  Wis.  250. 

4Aldine  Mfg.  Co.  v.  Phillips,  118  6  De   Witt    v.    Preseott,    51    Mieh. 

Mich.  162.  298;   Allen  v.  Spencer,  1   Edm.  Sel. 

6De  Witt   V.    Preseott,   51   Mich.  Cas.  (N.  Y.)  117. 
298;    Bigelow   v.    Heaton,    4    Denio 
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relations  exist,  unless  by  express  provision  of  the  stat- 
ute.'' Thus,  a  trespasser  who  cuts  another's  trees  ac- 
quires no  lien  upon  the  logs  for  the  labor  expended  upon 
them.' 

Courts  cannot  create  liens,  but  can  only  declare  and 
enforce  them  when  already  created  by  agreement  or  by 
some  fixed  rule  of  law.* 

The  statutes  of  this  state  providing  for  liens  in  certain 
specified  cases  and  for  the  enforcement  thereof  do  not  in 
all  instances  create  a  lien  which  was  unknown  to  tlie 
common  law.  Some  of  the  statutory  provisions  relating 
to  liens  in  this  state  are  merely  declaratory  of  the  com- 
mon law,  while  others  are  in  derogation  of  the  common 
law  and  must  therefore  be  strictly  pursued  and  cannot 
be  extended  beyond  their  terms. ^'^ 

The  liens  for  which  statutory  provision  has  been  made 
in  this  state,  whether  declaratory  or  in  derogation  of  the 
common  law,  will  be  considered  in  this  chapter. 

II.  Liens  of  Mechanics  and  Others  Upon  Personal 

Property 

§  2.  The  statute. 

It  is  provided  by  statute  in  this  state  that,  whenever 
any  person  "  shall  deliVer  to  any  mechanic,  artisan  or 
tradesman  any  materials  or  articles  for  the  purpose  of 
constructing,  in  whole  or  in  part,  or  completing,  any 
furniture,  jewelry,  implement,  utensil,  clothing  or  other 
ni'tiele  of  value, *^  or  sliall   deliver  to  any  person   any 

7  Shaw  V.  Bradley,  r>9  Wu-h.  199;  11  "Any  person"  was  not  de- 
Alt  V.  Weidenberg,  6  Bosw.  (N.  Y.)  signed  to  subjeet  the  interest  of  one 
176;   Lowe   v.  Woods,  100  Cal.  408.  individual  to  a  lien  through  the  de- 

BOatea  v.  Rifle  Boom  Co.,  70  Mich.  livery  of  another  having  no  sort  of 

:'>09.  connection     with    that    interest     nor 

•  Lyster's  Apjieal,  W   Mich.   '^2^)•,  .nny  authority  to  affect  it.     Denison 

Frost  V.  Atwood,  7?,  Mich.  67;  Dohn  v.  Shuler,  47  Mich.  nOS,  fiO;;. 

V.  Dehn,  170  Mich.  407.  12  Moore    v.    Hitchcock,    4    Wend. 

lOWagar  v.  Briscoe,  38  Mich.  587.  (N.  Y.)  292;  Hazard  v.  Manning,  8 


^  '2  Liens  Enforceable  in  Action  at  Law  1111' 

horse,  mule,  neat  cattle,  sheep  or  swine  to  be  kept  or 
eared  for,"  such  mechanic,  artisan,  tradesman  or  other 
person  shall  have  a  lion  thereon  for  the  just  value  of  the 
labor  and  skill  applied  thereto  bj'  him  and  for  any  ma- 
terials which  he  may  have  furnished  in  the  construction 
or  completion  thereof,  and  for  the  keeping  and  care  of 
such  animals,  and  may  retain  possession  of  the  same  until 
such  charges  are  paid;  ^*  and,  when  any  person  shall  de- 
liver to  any  mechanic,  artisan  or  tradesman  any  watch, 
clock,  article  of  furniture  or  jeweliy,  implement,  cloth- 
ing or  other  article  of  value,  to  be  altered,  fitted  or 
repaired,  such  mechanic,  artisan  or  tradesman  shall  have 
a  lien  thereon  for  the  just  value  of  the  labor  and  skill 
applied  thereto  by  him,  and  may  retain  possession  thereof 
until  such  charges  are  paid.^*  If  the  property  consists  of 
horses,  cattle,  sheep,  swine  or  other  beasts,  and  any 
expenses  have  been  incurred  by  the  person  having  the 
lien  after  it  has  accrued  in  keeping  and  taking  care  of 
such  property,  the  amount  of  such  expenses  will  be  an 
additional  lien  upon  the  property  and  may  be  computed 
and  ascertained  upon  the  trial  or  assessment  of  damages 
and  included  in  the  judgment.^^    No  lien  will  accrue  un- 

Huii  (N.  Y.)    613;   White  v.  Hoyt,  Comp.  Laws  1915,  §14832,  and  see 

7  Daly  (N.  Y.)  232.  Pub.  Acts  1917,  No.  331. 

13  A  farmer  who  pastures  horses  16  How.  Stat.  (2nd  ed.)  13812; 
for  hire  has  no  lien  at  common  law  Comp.  Laws  1915,  §  14839.  There 
for  the  price  of  keeping  them.  Bis-  is  also  a  statute  which  provides  for 
sell  V.  Pearee,  28  N.  Y.  252.  a  lien  upon  horses  and  other  ani- 
14 How.  Stat.  (2nd  ed.)  13804;  mals  for  the  cost  of  shoeing,  with 
Comp.  Laws  1915,  §  14831.  particular  provisions  for  enforce- 
Under  this  statute,  a  hotel  keeper  ment,  but  it  is  not  of  sufficient  gen- 
has  no  lien  for  the  board  of  a  horse  eral  interest  to  justify  its  treat- 
received  and  kept  under  an  express  ment  in  this  work.  How.  Stat.  (2nd 
agreement  as  to  its  board  made  with  ed.)  13826-13838;  Comp.  Laws  1915, 
one  not  the  owner  of  the  horse  and  §§  14859-14871.  The  owner  of  a 
not  shown  to  have  had  authority  stallion  is  also  given  a  lien  under 
from  the  owner  to  made  such  agree-  certain  conditions  for  the  services 
ment.  Elliott  v.  Martin,  105  Mich.  of  the  stallion.  Such  lien  attaches 
.506.  to  the  marc  served  and  also  to  the 
15  How.    Stat.    (2nd    cd.)    13805;  offspring  resulting  therefrom.     It  is 
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less  the  property  is  delivered  for  some  of  the  purposes 
specified,"  and  a  delivery  by  a  stranger  to  the  owner 
will  not  suffice. ^^  When  the  lien  accrues  it  is  subject  to 
such  liens  as  already  exist  upon  it  of  which  the  lienor 
is  bound  to  take  notice,  such  as  a  chattel  mortgage  duly 
filed  before  the  delivery  of  the  property.^^  The  lien  may 
be  assigned  and  enforced  by  the  assignee.^" 

§3.  When  and  how  lien  enforced. 

In  either  of  these  cases,  if  the  owner  of  the  property, 
materials  or  stock  so  delivered,  or  the  person  entitled 
thereto,  does  not,  when  such  article  has  been  constructed, 
completed,  altered,  fitted  or  repaired  or  the  time  has  ex- 
pired for  keeping  such  stock  and  it  is  ready  to  be  de- 
livered to  such  owner  or  other  person,  and  the  charges 
thereon  are  due  and  payable,  pay  to  such  mechanic, 
artisan,  tradesman  or  other  person  the  amount  of  the 
charges,  the  person  having  the  lien  may  enforce  it  as 
hereafter  explained.^^ 

The  person  having  such  lien  may  commence  a  suit  for 
the  recovery  of  such  charges,  by  summons  in  the  usual 
form,  in  any  court,  as  the  case  may  require,  against  the 
person  liable  for  the  payment  thereof.^^ 

If  the  summons  be  returned  personally  served  upon 
the  defendant,  the  same  proceedings  are  to  be  had  in  all 

enforced    in    the    manner    explained  21  How.    Stat.    (2nd    ed.)    13806; 

in  the  present  article  of  this  work.  Comp.    Laws    1915,     §  14833 ;     Pub. 

Fuh.  Acts  1915,  No.  44;  Comp.  Laws  Acts  1917,  No.   331. 

1915,   §14881.  22  How.    Stat.    (2nd    ed.)    13807; 

17  Erickson  v.  Lampi,  150  Mich.  Comp.  Laws  1915,  §  14834.  After 
92.  the  expiration  of  nine  months,  if  no 

18  Elliott  V.  Martin,  105  Mich.  suit  be  started,  the  property  may 
506;  Denison  v.  Shuler,  47  Mich.  be  sold  at  public  auction  on  like 
598.  notice,  and  proceeding  as  in  case  of 

19  Erickson  v.  Lampi,  150  Mich.  constable 's  sale  on  execution.  Pub. 
92;  Reynolds  v.  Case,  60  Mich.  76;  Acts  1917,  No.   331. 

Denison  v.  Shuler,  47  Mich.  598. 

20  Gardner  v.  Le  Feure,  180  Mich. 
219. 
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respects  as  in  other  suits  commenced  by  summons  in 
which  there  is  a  personal  service  of  process,  and  judg- 
ment will  be  rendered  in  the  suit  in  like  manner.^^ 

If  the  officer  return  upon  the  summons  that  the  de- 
fendant could  not  be  found  within  his  county,  the  same 
proceedings  are  thereupon  to  be  had  in  all  respects,  as 
near  as  may  be,  as  in  suits  commenced  by  attachment  in 
which  there  is  not  a  personal  service  of  a  copy  of  the 
attachment  upon  the  defendant,  and  judgment  will  be 
rendered  in  the  suit  in  like  manner.^* 

§  4.  Execution  and  sale. 

If  the  plaintiff  recovers  judgment  in  the  suit,  execution 
will  issue  thereon  in  the  same  manner  and  with  the  same 
eifect  as  upon  judgments  rendered  in  suits  commenced 
by  attachment,  and  the  property  upon  which  the  plaintiff 
holds  the  lien,  or  so  much  as  will  be  sufficient  to  satisfy 
the  execution,  may  be  sold  thereon  in  the  same  manner 
as  if  it  had  been  seized  and  held  upon  an  attachment  in 
the  suit.^^ 

§  5.  Liens  of  bailees. 

The  foregoing  provisions  apply  to  all  cases  of  personal 
property  on  which  a  bailee  or  keeper  thereof  has  by  law 
a  lien  for  any  keeping,  feed,  care  or  labor  by  him  be- 
stowed upon  the  property.^® 

III.  Liens  Upon  Property  of  Mining  Corporations 

§  6.  Property  of  domestic  corporations. 

It  is  provided  by  statute  in  this  state  that  every  per- 
son who  furnishes  or  performs  any  labor  for  any  cor- 
poration organized  for  the  purpose  of  mining,  smelting 

23  How.  Stat.  (2iul  ed.)  13808;  25  How.  Stat.  (2nd  ed.)  13810; 
Comp.  Laws  1915,   §  14835.                        Comp.  Laws  1915,  §  14837. 

24  How.  Stat.  (2nd  ed.)  13809;  26  How.  Stat.  (2nd  ed.)  13811; 
Comp.  Laws  1915,  §  14836.                        Comp.  Laws  1915,  §  14838. 

2  Abbott— 2 
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or  manufacturing  iron,  copper,  silver  or  other  ores  or 
minerals  in  the  upper  peninsula  of  this  state,  and  eveiy 
bona  fide  holder  of  any  draft  or  order  drawn  by  an  officer, 
clerk  or  agent  of  any  such  corporation,  shall  have  a  lien 
for  the  amount  due  thereon  or  therefor  upon  all  the  real 
and  personal  property  of  such  corporation  lying  and  be- 
ing in  the  upper  peninsula,  which  lien  will  take  prece- 
dence of  all  other  debts,  judgments  or  decrees,  liens  or 
mortgages  against  such  corporation,  except  liens  accru- 
ing to  this  state  for  taxes,  fines  or  penalties.^'''  And  a  like 
statute  provides  for  such  liens  upon  the  real  estate  and 
personal  property  of  corporations  organized  for  mining- 
coal,  shale  or  clay.^' 

Every  such  lien  may  be  proceeded  on,  enforced  and 
collected  out  of  such  real  and  personal  property  or  either, 
in  the  same  manner  and  under  the  same  regulations, 
limitations  and  conditions,  as  near  as  may  be,  as  are 
provided  for  the  enforcement  and  collection  of  other 
liens  on  real  and  personal  property,  as  the  case  may  be. 

In  the  enforcement  of  such  a  lien,  it  is  not  necessary  to 
file,  prove  or  produce  any  written  contract  relative  to 
the  labor  on  which  the  lien  is  based.^® 

§  7.  Property  of  foreign  corporations. 

There  is  also  a  statute  which  relates  to  corporations 
formed  under  the  laws  of  other  states  for  the  purpose 
of  mining,  smelting  or  refining  ores  or  metals,  when  en- 
gaged in  such  business  in  this  state.  It  provides  that 
every  person  who  performs  any  labor  or  furnishes  any 
material   for  such   a  corporation,   and  every  bona  fide 

27  How.    Stat.    (2nd    ed.)    13813;  28  How.    Stat.    (2nd    ed.)    13802; 

Comp.  Laws   1915,   §  14840.  Comp.  Laws  1915,  §  14841. 

Labor  lien  is  superior  to  a  mort-  29  How.    Stat.     (2nd    ed.)     13802, 

gage  lien  although  the  latter  is  prior  13813;   Comp.  Laws  1915,   §§  14840, 

in   time.     Atlantic   Dynamite   Co.   v.  14841. 
T?opes  Gold  &  Silver  Co.,  119  Mich. 
2G0. 
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holder  of  any  diaft  or  order  for  the  payment  of  money 
due  for  labor  or  material,  issued  or  drawn  by  any  officer, 
clerk,  or  agent  of  the  corporation,  shall  have  a  first  lien 
for  the  amount  due  thereon  and  therefor  upon  all  the  real 
and  personal  property  of  the  corporation  lying-  and  be- 
ing- within  the  state,  which  lien  will  take  precech'nce  ot 
all  debts,  judgments  or  decrees,  liens  or  mortgages 
against  the  corporation,  excejit  liens  accruing  to  this 
state  for  taxes,  fines  or  penalties.^*' 

Every  such  lien  may  be  procured  or  enforced  and  col- 
lected out  of  such  real  and  personal  property  or  either 
in  the  same  manner  and  under  the  same  regulations, 
limitations,  and  conditions,  as  near  as  may  be,  as  are 
provided  for  the  enforcement  and  collection  of  liens  on 
real  and  personal  property  of  like  corporations  existing 
and  established  under  the  laws  of  this  state. ^^ 

§  8.  Comparison  of  statutes  as  to  domestic  and  foreign 
corporations. 

By  way  of  comparison  of  the  statute  authorizing  liens 
as  against  domestic  corporations  and  the  one  relative  to 
liens  upon  the  property  of  foreign  corporations,  it  may 
be  observed  that  there  are  three  important  points  of  dif- 
ference between  them.  In  the  first  place,  the  property  of 
a  domestic  corporation  is  subjected  to  a  lien  only  for 
laboi'  jx'i'foiined,  and  not  for  materials  furnished  for  the 
coiporation,  while  the  property  of  a  foreign  corporation 

30  How.    Stat.     (2nd    ed.)     78:54;  plusagc   and   refused   to   reverse   the 
Comp.  Laws  191.5,  S  7190.  jiidgnient,    especially   as    the    plain- 
In    a    case    where    the    iudgmeut  tiff's   attorney   in   his   brief   offered 
purported  to  give  a  lien  upon   real,  to   eonsent   to   an   amendment    strik 
as   well  as   upon  personal,  property,  ing  out  this  portion.     Conlin   v.  La- 
while  the   summons  and   declaration  mont  Iron  Co.,  116  Mich.  620. 
claimed  a  lien  on  personal  property  Statute    not   repealed,    see    M.    C. 
only,    and    the    defendant   sought    a  Bullock   Mfg.   Co.    v.    Sunday    Lake 
reversal    of    the    .judgment   for   this  Iron  Min.  Co.,  i;52  Mich.  28;"). 
reason,    the    supreme    court    treated           31  How.    Stat.     (2nd    eil.)     78:!4; 
the    portion    purporting    to    give    a  Comp.  Laws  lOl.**,   §  7190. 
lien   on    real   pro]ierty   as    mere    sur- 
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engaged  in  business  in  this  state  is  liable  to  a  lien,  not 
only  for  labor  performed  for  the  corporation,  but  also 
for  any  material  that  has  been  furnished  for  it.  Second- 
ly, only  the  property  of  a  domestic  corporation  lying  and 
being  in  the  Upper  Peninsula  is  subject  to  a  lien,  while, 
in  the  case  of  a  foreign  corporation,  its  property,  not 
only  in  the  Upper  Peninsula,  but  also  in  any  other  part  of 
the  state,  is  subject  to  a  lien.  Thirdly,  only  labor  per- 
formed in  the  Upper  Peninsula  can  be  the  basis  for  a  lien 
upon  the  property  of  a  domestic  corporation,  but  the 
property  of  a  foreign  corporation  is  subject  to  a  lien  for 
labor  or  materials,  whether  performed  or  furnished  in 
the  Upper  Peninsula  of  the  state  or  in  any  other  part  of  it. 

§  9.  What  liens  to  be  enforced  in  action  at  law  and  what 
in  equity. 
Liens  upon  the  personal  property  of  a  mining  corpora- 
tion are  enforced  by  suit  at  law  in  the  manner  explained 
in  Article  II  of  this  chapter  for  the  enforcement  of  the 
liens  of  mechanics  and  others  upon  personal  property. 
Liens  upon  the  real  property  of  such  a  corporation  must 
be  enforced  by  proceedings  in  equity  in  the  manner  speci- 
fied by  statute  for  the  enforcement  of  mechanics'  liens 
upon  real  property.  As  the  scope  of  this  work,  however, 
does  not  include  a  treatment  of  the  practice  and  pro- 
cedure of  courts  of  equity,  the  method  of  enforcing  liens 
upon  the  real  property  of  mining  corporations  will  not 
be  here  considered. 

§  10.  When  lien  accrues. 

The  statute  is  silent  as  to  when  the  lien  accrues  to  the 
person  who  performs  labor  or  furnishes  material  for  a 
mining  corporation  and  attaches  to  its  property.  It 
must  necessarily  accrue  and  attach  to  the  property  as  the 
labor  is  performed  or  the  materials  furnished.  It  there- 
fore takes  precedence  in  point  of  time  of  an  attachment 
or  execution  levied  subsequently  to  the  performance  of 
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the  labor  or  the  furnishing  of  the  material,  although  pro- 
ceedings for  the  enforcement  of  the  lien  are  not  com- 
menced until  after  the  levy.  The  law  does  not  provide 
for  any  notice  of  such  a  lien.  All  persons  are  bound  to 
take  notice  that  the  lien  exists. ^^ 

§  11.  Lien  as  affected  by  laches. 

The  lien  may  be  lost  by  laches,  but  not  otherwise,  un- 
less by  payment  or  satisfaction  or  voluntary  release  or 
waiver.^*  What  will  amount  to  laches  depends  upon  the 
circumstances  of  the  particular  case.  When  the  facts 
are  undisputed,  what  is  a  reasonable  time  is  a  question 
of  law  for  the  court,  but,  when  they  are  controverted,  or 
when  the  motives  of  a  party  are  involved,  it  is  a  proper 
qiiestion  for  the  jury.^* 

IV.  Liens  for  Labor  and  Services  on  Logs  and  Other 
Forest  Products 

§  12.  Who  entitled  to  and  on  what. 

It  is  provided  by  statute  that  any  person  or  persons 
who  perform  any  labor  or  services  in  manufacturing- 
lumber  or  shingles  in  or  about  any  lumber  or  shingle 
mill,  or  in  cutting,  skidding,  falling,  hauling,  scaling, 
banking,  driving,  running,  rafting  or  booming  any  logs, 
timber,  cedar  posts,  telegraph  poles,  railroad  ties,  bark, 
shingle-bolts,  stave-bolts,  staves,  cord  wood,  pulp  wood, 
hop  poles,  hoop  poles,  veneering  wood  or  any  other  for- 
est products  in  this  state,  or  his  or  her  assigns,  shall  have 
a  lien  thereon  for  the  amount  due  for  such  labor  or  serv- 
ices, which  will  take  precedence  of  all  other  claims  or 
liens  thereon.  The  w^ords,  ''person  or  persons,"  are  to 
be  interpreted   to  include   cooks,  blacksmiths,   artisans 

32  McLaren    v.    Byrnes,    80    Mich.  statute,  see  M.  C.  Bullock  Mfg.  Co. 

275.  V.   Sunday  Lake  Iron  Min.  Co.,  132 

83  McLaren    v.    Byrnes,    80    Mich.  Mich.  285. 
275.     As   to   the   relative   status  of  34  Gridley   v.    Globe   Tobacco   Co., 

concurrent   liens    arising    under    the  71  Mich.  528. 
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and  all  others  usually  employed  in  performing  such  labor 
and  services.'**  The  amount  for  which  a  lien  is  given  by 
this  statute  is  the  amount  due  for  the  labor  or  services, 
and,  in  the  case  of  employees  of  an  independent  con- 
tractor, is  not  limited  by  the  temis  of  his  contract  with 
the  owner  of  the  property.'^ 

It  is  not  essential  that  the  labor  or  services  for  which 
a  lien  is  claimed  should  have  been  personally  performed 
})y  the  claimant.  An  independent  contractor,  who,  in  the 
fulfillment  of  his  contract,  employs  a  force  of  laborers 
to  perform  the  work,  is  entitled  to  a  lien  under  the  stat- 
ute.''  One  who  furnishes  shingle  bands  to  a  contractor 
for  the  manufacture  of  shingles  has  a  lien  for  the  amount 
of  his  claim  therefor  upon  the  shingles  manufactured.^.* 
One  who,  as  laborer  or  contractor,  performs  services  in 
manufacturing  lumber  or  shingles  or  upon  logs  or  other 
forest  products  and  furnishes  a  team  for  that  purpose  is 
entitled  to  a  lien  for  the  amount  due  for  such  services, 
including  the  labor  or  services  of  the  team ;  ^^  but  one 
who  does  not  himself  perform  such  services,  and  merely 
lets  a  team  for  hire  to  one  who  does  perform  them  ac- 
quires no  lien  for  the  labor  or  services  of  the  team.*"  So, 
while  one  who  hauls  logs  or  timber  is  entitled  to  a  lien 
therefor,  the  statute  does  not  create  a  lien  in  favor  of  one 
who  hauls  the  manufactured  product  from  the  mill.*^ 

r)ne  who,  under  a  continuing  contract,  performs  serv- 

36  Pub.  Acts  1913,  No.  IDfi;  Conip.  36  Becherl   v.  Platchak,   171  Midi. 

Laws  1915,  §  1484.3  et  seq.  299,   overruling   Tederspiel   v.   John- 

The  Act  of  1887  is  constitutional.  stone,  87  Mich.  303. 
Craddock   v.   Dwight,   85  Mich.  587,  37  Shaw  v.  Bradley,  59  Mich.  199; 

and  cases  cited.  Phillips    v.    Freyer,    80    Mich.    254, 

Statute     must     he     strictly     con-  overruling    Kieldsen    v.    Wilson,    77 

strued.     Clark   v.    Adams,    33    Mich.  Mich.  45. 

159;   Reynolds  v.  Marquette  Circuit  88Bourgette  v.  Williams,  73  Mich. 

Judge,   125  Mich.   445.  208. 

Lien  is  essentially  dependent  upon  39  Mabie   v.   Sines,  92   Mich.    545. 

the  existence  of  a  contract.     Shaw  40  Mabie  v.  Sines,  92  Mich.  545. 

V.  Bradley,  59  Mich.   199.     But   see  41  Villenuve    v.    Sines,    92    Mich. 

Rcilly  v.  Stephenson,  62  Mich.  509.  556. 
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ices  upon  a  quantity  of  shingles,  for  a  part  of  which  he 
has  received  payment,  may  claim  a  lien  for  the  balance 
due  him  upon  all  or  any  portion  of  the  common  mass ; " 
but  a  laborer  working  on  a  drive  of  logs  belonging  to 
different  owners  and  marked  accordingly,  and  wlio  has 
a  lien  upon  the  whole  mass  of  logs  for  his  services,  can- 
not enforce  it  in  whole  upon  a  portion  of  the  logs,  unless 
his  contract  w^as  made  jointly  with  all  of  the  log  owners." 
An  employee  of  one  operating  a  sawmill  and  a  farm, 
wliose  time  is  kept,  but  not  apportioned,  is  entitled  to 
a  lien  upon  the  products  of  the  mill  for  the  labor  x^er- 
formed  thereon,  and,  to  that  end,  may  estimate  the  time 
devoted  to  that  branch  of  his  work.** 

The  fact  that  one  has  a  lien  at  common  law  for  his 
services  does  not  affect  his  lien  under  the  statute,  which 
is  regarded  as  merely  an  additional  security;  but,  when 
lie  elects  to  enforce  one,  he  thereby  loses  the  other  and 
must  rely  upon  the  one  which  he  elects  to  enforce."  The 
mere  taking  and  discounting  of  a  bill  or  note  for  the 
amount  for  which  one  is  entitled  to  a  lien  does  not  operate 
as  a  waiver  of  tlie  lien,*^  unless  shown  to  have  been  taken 
ill  ])ayment.*''' 

§  13.  Filing-  statement  of  lien. 

No  debt,  demand  or  claim  will  remain  a  lien  on  any  of 
llic  ])roducts  specified,  unless  a  statement  thereof  in  writ- 
ing made  under  oath  by  the  claimant  or  his  or  her  as- 
signee, 01-  some  one  in  his  or  her  behalf,  or  for  and  on 
behalf  of  his  or  her  assignee,  is  filed  in  the  office  of  the 

42Craddock   v.    Dwight,   85  Mich.           45  Phillips    v.    Freyer,     80    Mich. 

587;    Appleman    v.    Myre,    74  Mich.       254. 

359.  46  McEwan  Bros.  &  Co.  v.  Carpen- 

43  Appleman    v.    Myre,    74  Mich.       ter,  111  Mich.  522. 

?>')9;     McGuire     v.     McCallnm,     lift  47  Germain     v.     Central     Lumber 

Mich.  91.  Co.,  116  Mich.  245. 

44Menory    v.    Backus,    107  Midi. 
;J29. 
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clerk  of  the  county  in  which  the  labor  or  service  was  per- 
formed; but  when  a  lien  is  claimed  for  work  and  labor 
performed  in  running  or  driving  logs,  timber,  cedar 
posts,  telegraph  poles,  railroad  ties,  tan  bark,  shingle 
bolts,  stave  bolts,  staves,  cord  wood,  pulp  wood,  hop 
poles,  hoop  poles  or  veneering  wood,  then  the  statement 
must  be  filed  in  the  office  of  the  clerk  of  the  county  where 
the  drive  terminates." 

The  clerk  of  the  proper  county  is  required  to  receive 
and  file  all  applications  or  statements  of  lien,  for  wliich 
he  is  entitled  to  receive  twenty-five  cents,  and,  when  de- 
manded, to  give  a  certified  copy  thereof,  for  making 
which  he  will  be  entitled  to  the  same  compensation  per 
folio  as  is  allowed  registers  of  deeds  for  making  copies 
of  records.  Any  such  certified  copy  wdll  be  received  in 
evidence  in  the  courts  of  this  state  the  same  as  the  orig- 
inal.*® 

Although  the  statutory  lien  exists  independently  of 
the  filing  of  a  statement  of  lien,  the  filing  of  such  state- 
ment in  the  proper  county  is  a  condition  precedent  to 
the  right  to  maintain  a  suit  to  enforce  the  lien.^*'  No 
right  exists  outside  of  the  plain  terms  of  the  statute  and 
therefore  the  proceedings  from  beginning  to  end  must 
in  all  respects  comply  with  the  statutory  provisions.^^ 

The  statement  of  lien  is  required  briefly  to  set  forth 
the  nature  of  the  debt,  demand  or  claim,  the  amount  due 
the  claimant,  as  near  as  may  be,  over  and  above  all  legal 

48  Pub.  Acts  1913,  No.  136;  Comp.  afl&davits    must    be    considered    to- 

Laws  1915,  §  14843  et  seq.  gather  where  several  claimants  join 

Statement  sworn  to  before  notary  their  claims,  see  Wiggins  v.  Hough- 

j'ublic  is  not  invalid  because  it  does  ton,  89  Mich.  469,  474. 

not   show    where   the   oath    was   ad-  49  How.    Stat.    (2nd    ed.)    13857; 

ministered.       Sullivan    v.    Hall,    86  Comp.  Laws  1915,  §  14857. 

Mich.    7.      Assignee   of   contract   as  60  Eales    v.    Francis,    115    Mich, 

owner     to     be     served,     see     Grand  636. 

Rapids    Chair    Co.    v.    Runnels,    77  61  Appleman    v.    Myre,    74    Mich. 

Mich.    104.      That    statements    and  359. 
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set-offs,  and  a  description  ^^  of  the  products  or  property 
upon  or  against  which  the  lien  is  claimed.®' 

The  statement  of  lien  must  be  filed  within  thirty  days 
after  the  completion  or  last  day  ®*  of  the  labor  or  services 
for  which  a  lien  is  claimed;  and  any  sale  or  transfer  of 
the  products  upon  which  the  lien  is  claimed  during  the 
time  limited  for  the  filing  of  the  statement  of  lien,  and 
previous  to  the  filing  thereof,  or  during  the  time  limited 
for  the  enforcement  of  the  lien  and  after  the  filing  of  the 
statement,  will  in  no  way  affect  the  lien,  but  the  lien  will 
remain  and  may  be  enforced  against  the  products  in 
whosesoever  possession  they  are  found.®® 

This  statement  is  the  very  beginning  of  the  proceed- 
ings in  the  case  and  is  as  much  a  part  of  them  and  just  as 
essential  as  anything  which  follows.®^ 

Form    of    Statement    of   Lien   for   Labor   Upon   Logs    or   Other   Forest 
Products,  to  Be  Filed  in  the  Office  of  the  Coimty  Clerk 

Statement  of  lien,  made  under  oath  by  A.  B.,  for  work  and  labor 
performed  by  the  said  A.  B.  in  manufacturing  (or,  cutting,  skidding,  haul- 
ing, banking,  scaling,  running,  driving,  rafting,  or  booming,  as  tlie  case 
may  be)  the  following  described  property,  to  wit:  (Here  insert  the  descrip- 
tion of  the  products  or  property  upon  which  a  lien  is  claimed;)   that  the 

last  day 's  work  of  said  labor  was  done  on  the day  of ,  A.  D. 

;   and  said  labor  was  performed  in  the  county  of   ,  and  that 

said  described  property,  or  a  portion  thereof,  is  now  situate  in  the  county 
of ,  state  of  Michigan,  and  that  there  is  now  due  claimant,  for  said 

62  Sexton  v.  McDowd,  38  Mich.  See  also  Brennan  v.  Miller,  97  Mich. 
148;  Dillon  v.  Howe,  98  Mich.  168;  182;  Gibbs  v.  Hanchette,  90  Mich. 
Beeherl  v.  Plutchak,  171  Mich.  299.  657. 

63  How.  Stat.  (2nd  ed.)  13845;  64  When  time  begins  to  run,  see 
Comp.  Laws  1915,  §14845;  Sulli-  Craddock  v.  Dwight,  85  Mich.  587; 
van  V.  Hall,  86  Mich.  7;  Wiggins  Hammond  v.  Pullman,  129  Mich. 
V.  Houghton,  89  Mich.  468.  The  567;  Wiggins  v.  Houghton,  89  Mich, 
question   whether    the   lien   proceed-  468. 

ings  are  void  because  the  claimant  56  How.    Stat.    (2nd    ed.)    13846; 

includes  an  excessive  amount  as  due  Comp.  Laws  1915,   §14846;    Saxton 

him  must  be   disposed  of  upon   the  v.  Krein,  107  Mich.  62. 

trial,  and  cannot  be  tried  upon  ex  66  Wiggins  v.  Houghton,  89  Mich, 

parte    affidavits.      Euggles    v.    Mus-  468;    Eales    v.    Francis,    115    Mich. 

kegon  Circuit  Judge,  124  Mich.  472.  636. 
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work  and  labor,  over  and  above  all  legal  set-offs,  the  sum  of dollars, 

as  near  as  may  be,  for  Which  said  lien  is   claimed  upon  said  described 
property. 

A.  B., 
Claimant. 
Subscribed,  etc. 

§  14.  Actions  to  enforce. 

Any  person  or  persons,  or  the  assignee  of  any  person 
or  persons,  having  a  lien  upon  or  against  any  of  the  prod- 
ucts specified  in  the  statute  may  enforce  it  by  attach- 
ment against  any  of  such  products  in  the  circuit  and  jus- 
tice's courts  of  the  county  in  whicli  the  products,  or  any 
portion  of  them,  may  be  situated  at  the  time  of  the  com- 
mencement of  the  suit."  The  fact  tliat  both  the  plain- 
tiff and  the  defendant  are  nonresidents  of  the  county  is 
immaterial."  Suit  may  be  commenced  to  enforce  a  lien, 
if  the  claim  is  due,  immediately  after  the  filing  of  the 
statement  of  lien,  but  the  claim  will  cease  to  be  a  lien 
upon  the  property  named  in  the  statement  unless  suit  be 
commenced  within  three  months  after  the  filing  of  the 
statement. 

In  all  such  suits,  the  person,  company  or  corporation 
liable  for  the  payment  of  the  debt  or  claim  should  be 
made  the  party  defendant.^® 

§  15.  Writ  of  attachment. 

The  writ  of  attachment  in  a  suit  to  enforce  a  lion  re- 
quires the  sheriff  or  other  proper  officer  to  attach  and 
safely  keep  the  property  or  products  described  in  the 
writ,  or  so  much  thereof  as  is  necessary  to  satisfy  the 
claim  of  the  plaintiff',  with  all  costs  and  disbursements, 
charges  and  expenses,  and  to  summon  the  defendant 
therein  named  to  appear  before  the  court  at  the  time  and 
place  tlierein  specified,  as  ordinary  writs  of  attachment 

57  Pub.  Acts  19i:!,  No.  L'.fi;  59  Pub.  Acts  19i;J,  No.  1:56;  Comp. 
f:omp.  Laws  19ir,,  §  1484.1  et  seq.           Laws  1915,   §  14843  et  seq. 

58  Harris  v.  Doyle,  130  Mich.  470. 


n."> 
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ill  circuit  courts.^''  The  form  of  tlie  writ  is  prescribed 
l)y  the  statute.*^  Tlic  writ  must  coiilaiii  a  description  of 
ilie  propert3\  The  phiiiitiff  cannot  enforce  a  lien  upon 
])roducts  not  described  in  the  writ;^*  but,  in  regard  to 
the  description,  no  greater  degree  of  certainty  is  required 
than  in  cases  of  replevin.^' 

The  statute  i)rovides  that  the  writ  of  attachment,  when 
issued  out  of  tlie  circuit  court,  shall  not  be  executed  un- 
less the  plaintiff  or  some  one  in  his  behalf  makes  and 
annexes  to  it  an  affidavit  stating  that  the  defendant 
named  therein  is  indebted  to  the  plaintiff  in  the  writ, 
specifying  the  amount  of  the  indebtedness,  as  near  as 
may  be,  over  and  above  all  legal  set-offs,  and  showing 
that  the  indebtedness  is  due  for  and  on  account  of  such 
labor  and  services  on  such  products  mentioned  in  the 
writ  as  entitle  the  plaintiff  to  a  lien  thereon  and  that  a 
statement  of  lien  as  required  by  law  has  been  duly  tiled.®* 
The  statute  specifies  the  form  which  may  be  used  for 


60  How.  Stat.  (2nd  eil.)  13848; 
Comp.  Laws  1915,  §  14848. 

61  How.  Stat.  (2nd  ed.)  13849; 
Comp.  Laws  1915,  §  14849. 

62  Appleman  v.  Myre,  74  Midi. 
359. 

63  Dillon  V.  Howe,  98  Mich.  168; 
Bcchcrl  V.  Plutchak,  171  Mich.  299; 
Sexton  V.  McDowd,  38  Mich.  148; 
Pack,  Woods  &  Co.  v.  Iosco  Circuit 
Judge,  70  Mich.  1.35. 

64  How.  Stat.  (2nd  ed.)  13850; 
Comp.  Laws  1915,  §  14850. 

Failure  to  state  date  of  last  day 
of  labor  is  immaterial  where  the 
statement  fil('(l  and  the  evidence 
shows  the  labor  was  performed 
within  thirty  days  prior  to  filing 
the  statement  of  lien.  Wiggins  v. 
Houghton,  89  Mich.  4(58.  Allega- 
tion that  statement  of  lien  was  filed 
on  a  specifi(vl  date  suflficiontly 
shows    sucli    filing.      Id.      Statement 


that  "the  said  plaintiff,  and  each 
of  said  claimants,  have  filed  a  claim 
for  the  amount  due  each, ' '  etc.,  is 
suflEicient.  Pack  v.  Iosco  Circuit 
Judge,  70  Mich.  135.  Affidavit  is 
not  defective  because  some  of  the 
labor  alleged  is  not  the  subject  of 
a  lien  and  it  does  not  affirmatively 
appear  that  the  labor  entitled  to  a 
lien  was  performed  on  one  of  the 
four  lots  of  logs  belonging  to  dif- 
ferent owners.  Pack  v.  Iosco  Cir- 
cuit Judge,  70  Mich.  135.  So  affi- 
davit need  not  show  how  much  work 
was  done  on  each  lot  of  logs,  where 
work  was  done  for  one  contractor. 
Id.  So  affidavit  need  not  describe 
logs  as  property  mentioned  in  the 
annexerl  writ,  where  the  writ  and 
affidavit  describe  the  logs  by  cer- 
tain marks  and  as  being  in  a  certain 
diive.  T'ack  v.  Iosco  Circuit  .Judge, 
70  Mirh.   l:;.-). 
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the  affidavit.^^  The  proceedings  in  these  cases  are  spe- 
cial and  must  strictly  follow  the  statute.  The  affidavit 
is  essential  to  confer  jurisdiction,  and,  if  it  omits  any 
material  allegation  which  the  statute  requires  it  to  con- 
tain, the  officer  has  no  authority  to  execute  the  writ  by 
seizing  the  products,  and,  should  he  do  so,  would  be 
guilty  of  a  conversion  or  trespass.  An  affidavit  which 
fails  to  show  that  the  labor  performed  upon  the  products 
described  in  the  writ  was  such  as  to  entitle  the  plaintiff 
to  a  lien  is  insufficient.®^  The  affidavit  need  not  con- 
tain a  description  of  the  property,  but  refers  for  such 
description  to  the  writ  of  attachment.  It  need  not  state 
who  owns  the  logs  or  other  products  upon  which  a  lien  is 
claimed,  as  the  statute  does  not  require  it.®'''  It  must  be 
sworn  to  on  the  day  on  which  the  writ  issues.  The  court 
will  acquire  no  jurisdiction,  if  the  affidavit  be  sworn  to 
the  day  before  the  issuance  of  the  writ.®® 

The  writ  of  attachment  or  other  process  issued  in  pur- 
suance of  the  statute  may  be  served  in  any  county  of  the 
state,  and,  if  the  defendant  in  the  attachment  is  not  the 
owner  of  the  property  or  products  described  in  the  writ, 
the  officer  executing  it  is  required  to  serve  a  copy  of  the 
attachment,  on  or  before  the  return  day,  upon  the  owner 
of  the  products  or  any  of  them,  their  proper  agent  or  at- 
torney, if  such  owner,  agent  or  attorney  be  known  to  him 
and  resides  in  this  state.  But  no  sheriff  or  other  officer 
has  authority  to  seize  upon  and  detain  any  such  property 
or  products  when  in  transit  from  the  place  where  banked 
or  deposited  for  shipment  on  a  railroad  or  for  floatage  in 
a  stream  or  for  transportation  on  the  waters  of  this  state, 
when  the  place  of  destination  is  within  this  state.     In 

66  How.  Stat.  (2nd  ed.)  13850;  Grand  Eapids  Chair  Co.  v.  Runnels, 
Comp.  Laws  1915,  §  14850.  77  Mich.  104;  Wiggins  v.  Houghton, 

66  Woodruff  V.  Ivos,  34  Mich.  320.       89  Mioh.  468. 


67  Babcock  v.  Cook,  55  Mich.  1 
Shaw  V.  Bradley,  59  Mich.  199 
Beilly  v.  Stephenson,  62  Mich.  509 


68McPhprson  v.  McGillis,  93 
Mich.  525;  Northern  Michigan 
Lumber  Co.  v.  Lyon,  95  Mich.  584. 
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case  such  products  are  in  transit  or  are  in  possession  of 
any  booming  company  or  other  person  or  corporation  for 
the  purpose  of  being  driven  or  sorted  and  delivered  to  the 
owners  or  to  satisfy  any  statutory  lien,  then  levy  and 
attachment  of  such  products  may  be  made  by  serving  a 
copy  of  the  attachment  upon  the  person  or  corporation 
driving  or  holding  them,  who,  from  the  time  of  such 
service,  will  be  deemed  to  hold  them  both  on  his  or  its 
own  behalf  and  in  behalf  of  the  sheriff  or  other  officer 
to  the  extent  of  the  attachment  lien,  until  the  products 
can  be  driven  and  sorted  out.  When  driven  or  sorted 
out,  the  sheriff  or  other  officer  may  receive  the  products 
from  such  person  or  corporation,  and  the  statutory  lien 
of  such  person  or  corporation  will  not  be  released  by  the 
holding  of  the  sheriff  or  other  officer.^^  The  sheriff  may 
attach  products  in  possession  of  a  railroad  company  for 
transportation  to  a  place  in  this  state,  even  though  they 
be  in  a  county  other  than  that  in  which  service  is  made, 
and  it  is  the  duty  of  the  railroad  company  to  deliver  the 
property  to  the  sheriff  at  once.'®  In  case  of  sale  by  the 
sheriff  or  other  officer  on  execution,  and  when  the  pro- 
ceeds of  sale  are  not  sufficient  to  satisfy  all  liens  in  full, 
the  proceeds  must  be  distributed  pro  rata  to  all  parties 
in  interest  under  the  special  order  and  direction  of  the 
court  having  jurisdiction  in  the  attachment."'^^  Where 
the  defendant  in  the  attachment  is  not  the  owner  of  the 
products,  the  proceeding  as  to  him  is  one  in  personam, 
while  as  to  the  owner  it  is  one  in  rem,  for  the  validity  of 
which  it  is  essential  that  he  have  notice  to  enable  him  to 
appear  and  contest  the  validity  and  amount  of  the  lien.'^ 
Service  must  be  made  upon  the  owner  of  the  products  if 
he  can  be  found  in  any  county  in  the  state;  otherwise 

69  How.    Stat.    (2ncl    ed.)    13848;  71  How.    Stat.    (2nd    ed.)    13848; 
Comp.  Laws  1915,  §14848.  Comp.  Laws  1915,  §14848. 

70  Lake  v.  Pcre  Marquette  K.  Co.,  72  Kcilly  v.   Stephensou,  62  Mich. 
132  Mich.  190.  509. 
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service  upon  his  agent  or  attorney  is  not  valid."^^  But  it 
is  not  necessary  to  wait  until  the  return  day  to  serve 
an  agent  or  attorney.  If  such  service  is  made  at  any 
time  during  the  life  of  the  writ,  it  will  be  valid  if  the 
owner  cannot  be  found  during  the  life  of  the  writ."'* 

Except  as  has  been  and  will  be  stated,  the  writ  of  at- 
tachment should  be  served  and  returned  as  ordinary 
writs  of  attachment  are  served  and  returned.''^ 

Form  of  Writ  of  Attachment  by  Which  a  Suit  Is  Commenced  to  Enforce 
a  Lien  for  Labor  Upon  Logs  or  Other  Forest  Products 

The  Circuit  Court  for  the  County  of   

In  the  Name  of  the  People  of  the  State  of  Michigan. 

To  the  Sheriff  of  the  County  of   ,  Greeting: 

We  command  you  that  you  attach  the  following  goods  and  chattels,  to 
wit:  (Here  insert  a  description  of  the  property  upon  which  a  lien  is 
claimed),  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the  sum  of 

dollars,  with   interest,  costs,  disbursements,   charges  and  expenses 

of  suit,  in  whosesoever  possession  the  same  may  be  found,  and  so  provide 
that  the  same,  so  attached,  may  be  subject  to  further  proceedings  as  the  law 
requires;   also  summon  C.  D.,  defendant,   if  he  be  found  in  this  state,  to 

73  Craig  v.  Brown,  169  Mich.  161.  the  possession  of  any  one,  so  as  to 

74  Pepin  v.  Nault,  149  Mich.  180.  excuse   service  of  the  writ  and  in- 

75  How.  Stat.  (2nd  ed.)  1.3853;  ventory  on  the  person  in  possession. 
Comp.  Laws  1915,  §  14853.  White  v.  Prior,  88  Mich.  647.    Serv- 

Return     must     show     that     officer  ice  on  the  principal  defendant  must 

served    certified    copy    of    inventory  be  made  six  days  before  the  return, 

of   property   seized,   either   on   prin-  White  v.  Prior,  88  Mich.  647.     Sub- 

cipal  defendant  or  the  owner  of  the  stituted  service  is  only  permitted  in 

property.     Sheridan  v.    Colton,   113  case    defendant    cannot    be    found; 

Mich.  112.     Where  logs  in  a  boom  r.nd  a  certificate  by  a  sheriff  that  he 

with  others  are  attached,  the  service  used  due  diligence  to  serve  the  writ 

of  the  writ  amounts  to  a  seizure  of  on  defendant  is  not  equal  to  a  cer- 

all  the  logs,  answering  the  descrip-  tificate  that  defendant  could  not  be 

tion    in   the    writ,    although   the   re-  found.      White    v.    Prior,    88    Mich, 

turn    states   that    the    officer    seized  647.    See  also  Reynolds  v.  Marquette 

a     specified    number.       MrGuire     v.  Circuit  Judge,  125  Mich.   445.     Re- 

Saginaw    Circuit    Judge,    101    Mich.  turn   showing  a  proper  service   can- 

275.      In    justice's    court,    a    return  not  he  first  attacked  in  the  supreme 

that  the  property  was  "not  of  my  court.      Goodrow     v.     Buckley,     70 

knowledge  in   the  possession   of  any  ^lich.  ol"!.     Sufficiency  of  published 

person"   is   not    equivalent   to   stat-  notice,  see  Strceter  v.  McMillan,  74 

ing    that    the    property    was    not    in  Mich.   123. 
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appear  before  the  (Mrcuit  court  for  the  county  of ,  at ,  ou  the 

day  of   ,  A.  D (some  day  on  which  writs  in  personal 

actions  may   be  returnable),  to  answer  A.  B.,  to  his  damage  of    

dollars;  and,  in  case  the  above-named  defendant  is  not  the  owner  of  said 
described  products,  you  are  then  also  commanded  to  serve,  or  cause  to  be 
served,  a  copy  of  this  writ,  on  or  before  the  return  day  above  mentioned, 
upon  the  owner  of  said  products,  or  his  pjoper  agent  or  attorney,  if  said 
owner,  agent  or  attorney  l)e  known  to  you,  and  residing  in  this  state. 
Witness,  etc. 

Form  of  Affidavit  to  Be  Annexed  to  Writ  of  Attachment  Issued  as  Com- 
mencement of  Suit  to  Enforce  Lien  for  Labor  Upon  Logs 
or  Other  Forest  Products 

State  of  Midiigan,  ) 
County  of   ( 

A.  B.,  being  duly  sworn,  deposes  and  says  that  the  defendant  named  in 
the  annexed  writ  is  indebted  to  him,  the  plaintiff  named  in  said  writ,  in 
t}ie  sum  of dollars,  as  near  as  may  be,  over  and  above  all  legal  set- 
offs, and  that  the  same  is  now  due  for  work  and  labor  performed  by 
in  manufacturing  (or,  cutting,  hauling,  banking,  scaling,  driv- 
ing, skidding,  rafting,  or  booming,  as  the  case  may  be)"  the  property  men- 
tioned in   the  annexed  writ;    that  the  last   day's  work  of   said  labor  was 

done  on  the   day  of   ,  A.  D ;  that  the  said  property 

described  in  the  annexed  writ   (or  a  jjortion  of  it)   is  now  situated  in  the 

County  of ,  State  of  Michigan ;  and  that  a  statement  of  lien  required 

by  law  was,  on  the day  of A.  D ,  duly  filed  with  the 

clerk  of  the  County  of   ,  where  said  labor  was  performed. 

A.  B. 

Subscribed,  etc. 

§  16.  Inventory. 

In  cases  of  ordinary  attacliment,  the  officer  is  required 
to  make  an  inventory  of  the  property  seized,  and  serve 
a  copy  of  the  attachment  and  a  copy  of  the  inventory, 
certified  by  him,  upon  the  defendant."''^  So,  the  officer 
executing-  a  writ  of  attachment  in  a  lien  suit  must  make 
an  inventory  of  the  property  seize<l  and  served  a  certified 
copy  of  the  inventory  upon  the  defendant  in  attachment. 
The  failure  of  the  officer  to  serve  a  certified  copy  of  the 
inventoi'v  upon  the  defendant  in  the  attacliment  is  juris- 

76.Tud.    Act,    ch.    26,    §8;    Comp. 
Laws  1915,  §  l?,0.3:-i. 
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dictionally  fatal  to  the  proceedings."  There  is  only  one 
case  in  which  it  is  not  necessaiy  to  make  an  inventory 
and  serve  a  certified  copy  of  it,  and  that  is  w^here  the  logs 
or  other  products  are  in  transit  and  there  is  the  imprac- 
ticability, amounting  usually  to  an  impossibility,  of 
making  an  accurate  inventory.  This  is  deemed  a  suffi- 
cient reason  for  not  requiring  any  to  be  made,  and  the 
law  does  not  contemplate  that  it  shall  be.  If  in  such  case 
the  officer  attempts  to  make  an  inventory,  it  need  not  be 
any  more  full  and  complete  than  the  description  of  the 
property  in  the  writ;  and,  should  he  specify  the  quantity 
levied  uijon  by  him,  it  would  be  regarded  merely  as  an 
estimate  in  no  manner  limiting  his  levy  to  a  part  of  the 
products  in  transit.  There  can  be  no  specific  levy  upon 
any  other  than  all  the  products  answering  the  descrip- 
tion.'^ 

§  17.  Papers  to  be  served  on  owner  of  products  not  an 
attachment  defendant. 

While,  as  a  general  rule,  it  is  a  jurisdictional  essential 
that  the  officer  make  an  inventory  and  serve  a  copy  of  the 
attachment  and  of  the  inventory,  certified  by  him  upon 
the  defendant  in  attachment,  it  is  superfluous  to  serve 
upon  an  owner  of  the  products  who  is  not  a  defendant  in 
attachment  any  copy,  either  certified  or  not,  of  the  in- 
ventoiy.  The  statute  requires  only  the  service  of  a  copy 
of  the  attachment  upon  the  owner  of  the  products.'® 

Where  the  owner  is  a  corporation,  service  upon  its 
president  is  sufficient  notice  to  the  corporation ;  ^^  but 
service  upon  an  agent  of  the  owner  is  not  sufficient  un- 
less the  officer  is  unable  to  find  the  owner." 

77  White  V.  Prior,   88  Mich.   647;  Mich.    303.      See    also    Brabant    v. 

Davison  v.   Davison,   99  Mich.   625;  Lillie,  117  Mich.  167. 
Sheridan  v.  Colton,  113  Mich,  112.  80  Grand  Eapids  Chair  Co.  v.  Eun- 

78McGuire      v.      McKnight,      101  nels,  77  Mieh.  104. 
Mich.  275;    Sheridan  v.   Colton,  113  81  Noyes  v.  Hillier,  65  Mich.  636; 

Mich.  112.  Craig  v.  Brown,  169  Mich.  161. 

79  Federspiel     v.     Johnstone,     87 
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§  18.  Appraisal. 

Although,  in  the  case  of  an  ordinary  attachment,  an 
appraisal  of  the  property  attaclied  is  required  to  be 
niade,®^  no  appraisal  is  necessary  in  the  case  of  an  at- 
tachment in  a  lien  suit.*^ 

§  19.  Jurisdiction  of  circuit  courts. 

An  attaciiment  cannot  be  issued  in  a  lien  suit  in  tiie 
circuit  court  unless  the  amount  claimed  in  the  writ  and 
altidavit  for  the  work  and  labor,  over  and  al)ove  all  lei^al 
set-olfs,  is  the  sum  of  one  hundred  doUars  and  upwards.^* 
But  in  case  two  or  more  persons  have  claims  for  labor 
and  services  against  any  products  in  sums  less  than  one 
hundred  dollars  each,  and  such  claims  have  accrued 
against  the  same  person  or  persons,  they  may  unite  their 
claims,  either  before  or  after  filing  statement  of  lien,  and 
designate  one  of  their  number  their  agent  or  attorney 
for  prosecuting  the  lien  or  any  suit  necessary  to  enforce 
it,  and  the  claims,  when  thus  united,  will  be  received  and 
treated  as  one  lien,  and  suit  or  attachment  may  be 
brought  as  for  one  claim  and  concluded  as  one  cause  or 
suit.  The  person  so  designated  as  agent  or  attorney 
should  be  named  in  the  suit  or  attachment  as  plaintiff.*^ 
Such  a  combination  of  claims  is  not  an  assignment  of 
them,  but  merely  the  appointment  of  an  agent  to  act  for 
all  of  the  clainumts,  and  such  api)ointment  need  not  ))e  in 
writing.*^  -        t^ 

It  is  competent  for  any  number  of  persons  having 
claims  less  than  one  hundred  dollars  to  choose  and  ap- 
point as  their  agent  one  of  a  number  of  claimants  against 
the  same  products,  notwithstanding  his  claim  may  ex- 
ceed one  hundred  dollars.    There  can  be  no  reason  for  re- 

82Jucl.    Act,    ch.    26,    §9;    Comp.  84  How.    Stat.    (2n(l    ed.)    1.3849; 

Laws  1915,   n.30:{(i.  Cniiip.  Laws  191.5,   §14849. 

83  Foderspiel      v.     .Tohnstone,     87  85  How.    Stat.    (2nd    cd.)     i:!R49; 

Mich.    .303;     Ruggles    v.    Muskegon  Comp.  Laws  1915,   §14849. 

Circuit   Judge,   124   Mich.  472.  86  Craig  v.  Brown,  171  Mich.  256. 
2  Abbott— I! 
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quiring  that  tlie  agent  must  also  be  a  person  whose  claim 
is  less  than  one  hundred  dollars.^'''  And  if  some  of  the 
claimants  appointing  an  agent  to  enforce  their  liens  are 
infants,  it  is  not  necessary  to  secure  the  appointment 
of  a  next  friend  for  them,  because  they  are  not  parties 
plaintiff.®^ 

§  20.  Bonds  to  release  attached  products. 

If  the  owner  of  the  products  or  any  person  in  his  behalf 
will  make,  execute  and  file  with  the  clerk  of  the  circuit 
court  where  the  attachment  suit  is  pending  a  good  and 
sufficient  bond  in  a  sum  double  the  amount  claimed  in  the 
writ,  signed  by  two  freeholders  and  approved  by  the 
clerk,  running  to  the  plaintiff  in  the  writ  and  condi- 
tioned for  the  payment  of  all  damages,  costs,  charges, 
disbursements  and  expenses  that  may  be  recovered  by 
the  plaintiff  against  the  defendant  which  may  be  found 
to  be  a  lien  upon  or  against  the  products  described  in 
the  writ,  upon  the  approval  and  filing  of  such  bond,  the 
clerk  will  issue  an  order  to  the  officer  having  in  charge 
the  products,  directing  their  release;  and,  upon  the  serv- 
ice of  a  copy  of  such  order  upon  the  officer,  it  is  his  duty 
to  release  them.^^  The  bond  stands  in  the  place  of  the 
property.^"  The  giving  of  the  bond  does  not  constitute 
an  appearance  in  the  case  so  as  to  preclude  the  owner 
from  attacking  the  sufficiency  of  the  method  in  which 
service  of  process  was  made,®^ 

§  21.  Service  by  publication. 

The  notice  provided  for  in  ordinary  attachment  suits 
where  service  is  had  by  attaching  property  and  the  de- 

87  Wiggins  v.  Hougliton,  89  Mich.       Comp.  Laws  1915,  §  14848. 

468;    Villenuve   v.    Sines,    92    Mich.  90  Reynolds   v.    Marquette   Circuit 

556;    Van    Slyck    v.    Arsenau,    140  Judge,  125  Mich.  445. 

Mich.  154.  91  Streeter  v.  McMillan,   74  Mich. 

88  Craig  V.  Brown,  140  Mich.  256.  123;   Reynolds  v.  Marquette  Circuit 

89  How.    Stat.    (2nd    ed.)    13848;  Judge,  125  Mich.  445. 
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fendant  cannot  be  found  is  sufficient  to  confer  jurisdic- 
tion over  either  the  defendant  in  attachment  or  the  owner 
of  the  products  in  proceedings  to  enforce  a  lien.  The 
statute  was  intended  to  authorize  a  notice  which  should 
give  the  same  information  as  to  the  nature  of  the  pro- 
ceedings as  is  given  by  ordinary  attachment  notices  in 
regard  to  ordinary  attachment  suits.^^  But  substituted 
service  is  not  permissible  if  the  defendant  can  be  found 
in  any  county  in  the  state.^' 

§22.  Pleadings. 

The  form  of  the  declaration  is  prescribed  and  set  forth 
in  the  statute.®*  The  pleading  by  the  defendant  is  the 
same  as  in  cases  of  ordinary  attachment. 

Form  of  Declaration  in  Suit  to  Enforce  Lien  for  Labor  Upon  Logs  or 
Other  Forest  Products 

(Title  of  court  and  cause.) 

County  of    ,  ss. 

Whereas,  C.  D.,  the  defendant  herein,  has  been  duly  summoned  to  appear 
in  this  cause  to  answer  A.  B.,  plaintiff  herein,  in  an  action  of  assumpsit  for 
labor  and  services  done  and  performed  by  A.  B.,  plaintiff,  for  said  defend- 
ant in  manufacturing  (or,  cutting,  skidding,  falling,  hauling,  banking,  scal- 
ing, running,  driving,  rafting  or  booming,  as  the  case  may  be)  the  following 
(described  property,  to  wit:  (Here  insert  the  same  description  of  property 
as  set  forth  in  the  writ;)   for  which  said  labor  and  services  there  is  now 

due  said  plaintiff  the  sum  of dollars,  for  which  said  amount  a  claim 

of  lien  has  been  duly  filed  with  the  clerk  of  the  county  of ,  being 

the  county  in  which  said  labor  was  performed,  and  the  said  defendant,  on 

the day  of ,  A.  D ,  in  consideration  of  the  premises, 

undertook  and  promised  to  said  plaintiff  to  pay  him  the  said  sum  of  money 
on  request.     Yet  the  said  defendant  has  neglected  so  to   do,  or  any  part 

thereof,   to   the  plaintiff 's    damage    of    dollars,    and   therefore   he 

brings  suit,  etc.,  and  claims  a  lien  upon  said  described  property  for  said 
amount. 

J.  K., 
Attorney  for  Plaintiff. 

92Streeter  v.  McMillan,  74  Mich.  Prior,  88  Mich.  647;  Pepin  v.  Nault, 

123.    See  also  Brabant  v.  Lillie,  117  149  Mich.  180;  Craig  v.  Brown,  169 

Mich.  167.  Mich.  161. 

93  Reynolds   v.   Marquette    Circuit  94  How.    Stat.    (2nd    ed.)    13853; 

Judge,    125    Mich.    445;    White    v.  Comp.  Laws  1915,  §14853. 
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§  23,  Finding-  or  verdict,  judgment  and  execution. 

Ill  all  suits  or  attachments  to  enforce  a  lien,  the  court 
or  jury  who  try  the  case  or  make  an  assessment  of  dam- 
ages or  an  inquest  therein  should,  in  addition  to  finding 
the  sum  due  the  plaintiff,  also  find  that  such  sum  is  due 
for  labor  and  services  performed  upon  the  products  de- 
scribed in  the  declaration  and  is  a  lien  upon  them.  The 
court  will  render  judgment  in  accordance  with  the  find- 
ing, and  execution  may  issue  therefor.  Such  execution, 
in  addition  to  the  commands  in  ordinary  executions, 
should  command  that  the  products,  or  so  much  thereof 
as  is  necessary  for  the  purpose,  be  sold  to  satisfy  the 
judgment  and  all  costs,  charges  and  disbursements.*^ 

In  the  absence  of  a  finding  that  the  plaintiff's  claim, 
or  a  portion  of  it,  is  a  lien  upon  the  products  described 
in  the  declaration,  or  a  part  of  them,  there  can  be  no 
judgment  making  it  a  lien  upon  the  products.*^ 

If  the  court  or  jury  finds  that  the  amount  duo  the 
plaintiff  is  not  a  lien  upon  the  property  described  in  the 
declaration,  the  plaintiff  will  not  be  non-suited  thereby, 
but  will  be  entitled  to  judgment  as  in  other  civil  actions. 
In  such  case,  however,  the  plaintiff"  cannot  recover  or 
tax  any  costs  arising  from  the  filing  of  the  statement  of 
lien  or  for  officer's  fees  or  expenses  arising  from  the  serv- 
ice of  the  writ  of  attachment  or  expenses  incurred  rela- 
tive to  the  property  seized.®'' 

95  How.    Stat.    (2n(l    ed.)     13854;  sell  the  property  at  the  time  of  the 

Comp.   Laws   1915,    §14854;    Grand  institution     of     the     replevin     suit. 

Rapids    Chair    Co.    v.    Runnels,    7?  Grand  Rajiids  Chair  Co.  v.  Runnels, 

Mich.   104;    Menery   v.   Backus,   107  77  Mich.  104. 

Mich.  329.  Sufficiency  of  judgment  as  against 

Failure    of    the    execution    to    dc-  collateral  attack,  see  Backus  v.  Rar- 

scrihe    the    logs    other    than    as   the  I  im-.   107   Mich.   468. 

logs    mentioned    in    the    declaration  Wlicre     verdict     for     plaintiff     is 

docs    not    render    it    void;    and    the  silent  as  to  lien,  it  will  be  presumed 

omission  of  the  clause  requiring  tlie  tliat  the  jury  found  no  lien.     Kield- 

jiropcrty   to   be   sold   to   satisfy    the  sen  v.  Wilson,  77  Mich.  45. 

judgment  is  no   defense  in   rejdevin  96  Demars  v.  Conrad,  73  Mich.  151. 

where  tlic  officer  was  ])roceoding  to  97  IIow.    Stat.     (2nd    cd.)     13854; 
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The  officer  making  the  attachment  may  pay  the  boom- 
age  or  storage  on  the  products  during  the  time  that  he 
has  custody  of  them  by  virtue  of  the  writ  of  attachment, 
not  exceeding,  hoAvever,  the  usual  or  going  rate  per  thou- 
sand feet  on  the  quantity  actually  attached  by  him,  and 
return  the  amounts  so  paid  on  the  writ,  which  may  be  in- 
cluded and  taxed  in  the  bill  of  costs  or  disbursements, 
but,  if  paid  after  judgment,  the  officer  may  charge  and 
collect  the  same  out  of  the  property  as  other  costs  or 
disbursements.^* 

§  24.  Intervention  of  owner  or  claimant. 

Any  person  owning  or  claiming  any  of  the  products, 
not  a  party  to  the  suit,  may,  upon  application,  show  his 
ownership  or  interest  at  any  time  before  verdict  in  the 
suit  and  may  appear  and  defend  it  as  if  made  a  party 
originally  to  the  cause.*® 

§  25.  Statutory  lien  as  exclusive  remedy. 

The  statutory  lien  is  intended  as  an  additional  remedy, 
and  does  not  prevent  the  collection  of  the  claim  by  the 
oi'dinary  common  law  proceedings.* 

§  26.  Effect  of  taking  of  note  or  other  evidence  of  debt. 

No  action  for  the  enforcement  of  a  statutory  lien  will 
be  defeated  by  the  taking  of  a  note  or  other  evidence  of 
indebtedness  unless  it  is  expressly  taken  in  discharge  of 
the  account  due  and  the  lien.* 

Conip.   Laws   1915,   §14854;  Gill   v.       Comp.  Laws  1915,  §14855;   Phillips 

Backus,  108  Mich.  417.  v.   Fryer,  80  Mich.  254. 

98  How.  Stat.  (2u<]  cd.)  i;{8.')6;  2  How.  Stat.  (2iul  ed.)  13855; 
Comp.  Laws  1915,   §14856.  Comp.  Laws  1915,   §14855;   Hughes 

99  How.  Stat.  (2nd  ed.)  138.55;  v.  Tanner,  96  Mich.  113;  McEwan 
Comp.  Laws  1915,  §14855;  Carr  v.  Bros.  &  Co.  v.  Carpenter,  111  Mich. 
Brick,  113  Mich.  664.  522;    Germain    v.    Central    Lumber 

1  How.    Stat.     (2ud    ed.)     13855;       Co.,   116   Mich.   245. 
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LIMITATION  OF  ACTIONS 

I.    In  GENERAIi 

§  1.  Nature  and  construction  of  statutes. 

§  2.  Laches. 

§  3.  The  Michigan  statute. 

§  4.  E€troactive  operation  of  statutes. 

§  5.  Contract  limitations. 

§  6.  Estoppel  to  urge. 

§  7.  Bar  of  set-offs. 

II.  Limitation  or  Personal  Actions 

§    8.  Governing  period. 

§    9.  Six  years. 

§  10.  Two  years. 

§  11.  Three  years. 

§  12.  Ten  years. 

§  13.  Four  years. 

§  14.  Effect  of  disabilities. 

§  15.  Death  of  person. 

§  16.  New  action  after  dismissal  or  reversal. 
§  17.  Time  suit  in  equity  is  pending. 
§  18.  When  cause  of  action  accrues. 

§  19.  In  action  on  open  account. 

§  20.  Concealment  of  cause  of  action. 

§  21.  When  action  is  commenced. 

§  22.  Acknowledgment,  new  promise  or  part  payment. 

III.  Limitation  of  Actions  for  Eecovery  of  Land 

§  23.  When  actions  must  be  brought. 

§  24.  When  right  of  entry  deemed  to  accrue. 

§  25.  Effect  of  disability. 

§  26.  When  new  action  may  be  brought  within  one  year. 

§  27.  Within  what  time  people  may  commence  suit. 

CrossEeference :  Pleading  (necessity  and  sufficiency  of  plea,  and 
adding  new  cause  by  amendment  where  barred  by  limitations). 

I.  In  General 

§  1.  Nature  and  construction  of  statutes. 

From  very  early  times,  statutes  of  limitation,  whereby 
the  time  within  which  a  man  may  bring  suit  upon  his 
cause  of  action  is  definitely  limited,  have  been  a  feature 
of  jurisprudence.     They  were  formerly  regarded  as  be- 
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ing  designed  to  raise  a  presumption  of  payment  or  ad- 
justment from  the  lapse  of  time,  and  were  looked  upon 
with  great  disfavor  by  the  courts  as  constituting  a  hard 
and  unconscionable  defense.  But  this  view,  which  was 
universally  held  at  first,  has  been  gradually  modified,  so 
that,  at  the  present  time,  statutes  of  limitation  have  come 
to  be  looked  upon  not  merely  as  statutes  of  presumption, 
and,  as  such,  to  be  treated  with  harshness  and  disfavor, 
but  rather  as  being  also  statutes  of  repose,  intended  to 
afford  security  against  stale  demands  when  the  circum- 
stances, by  reason  of  the  obscuring  effects  of  time,  would 
be  unfavorable  to  a  just  examination  and  decision.  They 
are  now  almost  universally  conceded  to  have  a  two-fold 
foundation :  In  the  first  place,  the  actual  probability  that 
a  debt  which  has  not  been  claimed  for  a  long  time  has 
been  paid,  and  that  this  was  the  reason  of  the  silence  of 
the  creditor;  and,  in  the  second  place,  the  inexpediency 
and  injustice  of  permitting  a  stale  and  neglected  claim  or 
debt,  even  if  it  has  not  been  paid,  to  be  set  up  and  en- 
forced after  a  long  silence  and  acquiescence.^  Where- 
fore, whatever  may  have  been  the  ancient  prejudice 
against  them,  statutes  of  limitation  are  now  quite  gen- 
erally regarded  as  just  as  essential  to  the  general  wel- 
fare and  the  wholesome  administration  of  justice  as  stat- 
utes upon  any  other  subject,  and  to  be  construed  with  the 
same  favor  to  effect  the  legislative  intent.^ 

The  law  of  the  limitation  of  actions  is  governed  by  the 
lex  fori.' 

IJewett    V.    Petit,    4    Mich.    508;  Wright,   37   Mich.   93;    McKisson  v. 

Jenny  v.  Perkins,  17  Mich.  28;  Sha-  Davenport,   83   Mich.   211. 

dock  V.  Alpine  Plank-Road  Co.,  79  The  statute  acts  only  as  a  remedy 

Mich.   7;    Showers   v.    Robinson,   43  and  does  not  so  raise  a  presumption 

Mich.  502.  of    payment    as   to   enable   a   party 

2  Ramsey  v.  Child,  Hulswit  &  Co.,  to    procure   affirmative    relief  based 

198  Mich.  658;    People  v.  Newaygo  upon    the    allegation    of    payment. 

Circuit  Judge,  27  Mich.  138;  Palmer  Johnson   v.   Albany,  etc.,  R.  Co.,  54 

V.  Palmer,  36  Mich.  487;  Greene  v.  N.  Y.  416. 

Anglemire,    77    Mich.    168;    Toll   v.  3  Dowse  v.  Gaynor,  155  Mich.  38; 
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§  2.  Laches. 

In  equity,  courts,  while  inclined  to  conform  with  the 
statute  of  limitations,  often  disregard  the  statutory  limi- 
tations and  hold  laches  to  be  a  bar  long  before  the  stat- 
ute has  run.*  Ordinarily,  however,  equity  will  not  as- 
sume jurisdiction  after  the  remedy  at  law  is  barred  by 
limitations.  So,  where  the  law  gives  a  choice  of  remedy 
between  assumpsit  and  a  proceeding  in  rem,  equity  will 
not  permit  the  statute  of  limitations  to  be  evaded  by 
resorting  to  the  latter  remedy.* 

§3.  The  Michigfan  statute. 

The  Michigan  statute  of  limitations  is  found  in  chapter 
9  of  the  Judicature  Act,  the  first  part  of  which  relates 
to  actions  to  recover  lands  and  to  foreclose  mortgages 
and  the  second  part  to  personal  actions.  The  Judicature 
Act  makes  only  a  few^  changes  in  the  statutory  law.^  Our 


Home  Life  Ins.  Co.  v.  Elwell,  111 
Mich.  689;  Belden  v.  Blackman, 
118  Mich.  448;  Howard  v.  Coon, 
93  Mich.  442;  Millar  v.  Hilton,  189 
Mich.  635. 

When  the  limitation  of  time  for 
bringing  an  action  is  contained  in 
the  statute  creating  the  liability, 
that  provision  controls,  rather  than 
the  general  statutes  of  limitations. 
Bement  v.  Grand  Eapids,  etc.,  E. 
Co.,  194  Mich.  64,  construing  Fed- 
eral Employers'  Liability  Act. 

4  Rodgers  v.  Beckel,  172  Mich. 
544. 

5  People  V.  Michigan  Cent.  E. 
Co.,  145  Mich.  140. 

6  ' '  The  only  change  in  the  stat- 
ute of  limitations  as  to  real  actions 
is  that  making  the  period  within 
which  the  state  may  bring  actions 
uniform  with  that  applicable  to 
others.  In  personal  actions  instead 
of   the    period    of   limitations   luring 


determined  by  the  form  of  action, 
it  is  determined  by  the  cause  of 
action.  The  effect  of  a  seal  in  pre- 
serving a  right  of  action  is  done 
away  with.  Heretofore  actions  of 
slander  could  be  brought  at  any 
time  within  two  years,  but  actions 
of  libel  were  required  to  be  brought 
within  one  year,  that  is,  in  the  ac- 
tion where  the  evidence  to  prove 
or  disapprove  the  right  of  action 
would  be  more  likely  to  be  lost 
and  the  effect  of  the  defama- 
tion would  be  more  transitory,  a 
longer  period  was  given  than  in  a 
case  where  the  evidence  and  the 
effects  are  of  a  more  permanent 
character.  In  the  new  statute,  the 
period  of  two  years  is  fixed  for 
actions  of  l)0th  libel  and  slander; 
also,  for  actions  against  sheriffs  for 
misconduct  of  themselves  or  their 
deputies.  The  provisions  limiting 
the   right   of  action   against  sureties 
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limitation  statutes  were  copied  from  the  statutes  of 
Massachusetts. "^  The  whole  chapter  is  ''to  be  read  as  one 
act,  with  its  several  parts  and  clauses  mutually  acting  on 
each  other  as  their  sense  requires. ' '  ^ 

Unless  otherwise  provided  by  statute,'  statutes  of  limi- 
tations do  not  operate  against  the  state,"  but  claims 
against  the  state  are  barred  where  they  would  be  barred 
if  against  an  individual.^^ 

The  Michigan  statute  of  limitations  contains  no  spe- 
cial provisions  recognizing  the  bar  of  limitations  of  a 
foreign  jurisdiction,  as  is  the  case  in  some  states.*^ 

§  4.  Retroactive  operation  of  statutes. 

Exce])t  wliere  otherwise  specially  provided,  a  limita- 
tion law  is  considered  as  operating  prospectively  and  not 
l■etroacti^'ely."  In  other  words,  the  period  of  limitation 
against  an  action  depends  on  the  law  in  force  at  the  time 
the  cause  of  action  accrues."     As  to  real  actions,  the 


on  bonds  of  guardians  to  four  years 
from  the  time  of  the  discharge  of 
such  guardians,  has  been  extended 
to  include  the  case  of  executors  and 
administrators.  lender  existing  law, 
even  though  a  party  against  whom 
a  cause  of  action  accrued  while  in 
tlic  state,  remains  out  of  the  state 
for  any  period  of  time  no  matter 
how  long,  if  still  a  resident  of  the 
state,  the  period  of  his  absence  is 
not  to  be  deducted  in  determining 
when  the  bar  of  the  statute  would 
be  complete.  He  must  be  absent 
from  and  reside  out  of  the  state 
in  order  to  affect  the  running  of 
the  statute.  This  has  been  changed 
so  that  any  and  all  periods  of  ab- 
sence exceeding  two  months  shall 
not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of 
suit."  Cummins  &  Beecher  Mich. 
Jud.   Act,  5. 


7  Sproat  V.   Hall,  189  Mich.  28. 

8  Conrad  v.  Nail,  24  Mich.  275, 
quoted  in  Sproat  v.  Hall,  189  Mich. 
28. 

9  State  V.  Dunbar 's  Estate,  99 
Mich.  99. 

Statute  makes  statutory  limita- 
tions applicable  to  actions  by  the 
state.  Jud.  Act,  ch.  9,  §  28 ;  Comp. 
Laws  1915,   §  12338. 

10  Crane  v.  Eeeder,  21  Mich.  4. 

11  McEae  v.  Auditor  General,  146 
Mich.  594. 

12  Millar  v.  Hilton,  189  Mich.  635. 

13  Holmes  v.  Soule,  180  Mich.  526; 
Hathaway  v.  Washington  Milling 
Co.,  139  Mich.  708;  McKisson  v. 
Davenport,  83  Mieh.  211;  Harrison 
V.  Metz,  17  Mich.  377. 

14  McKenzie  v.  A.  P.  Cook  Co., 
113  Mich.  452;  Black  v.  Spears,  176 
N.  W.  469. 
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statute  provides  that  all  such  actions  and  rights  shall  be 
governed  and  determined  according  to  the  law  under 
which  the  right  accrued,  in  respect  to  the  limitations  of 
such  actions  or  right  of  entry.^^ 

§  5.  Contract  limitations. 

Unless  forbidden  by  statute  or  public  policy,  parties 
may  contract  for  a  shorter  limitation  than  the  statutory 
limitation.^^  Sometimes,  however,  a  statute  forbids  cer- 
tain contracts  shortening  the  time  within  which  particu- 
lar actions  may  be  brought,  as  in  case  of  actions  on  in- 
surance policies." 

§  6.  Estoppel  to  urge. 

By  his  conduct,  a  party  may  estop  himself  to  plead 
limitations.^^ 

§  7.  Bar  of  set-offs. 

By  statute,  a  claim  by  way  of  set-off  is  not  barred  * '  un- 
less such  claim  for  set-off  was  barred  at  the  time  plain- 
tiff 's  cause  of  action  accrued. ' '  ^® 

II.  Limitation  of  Personal  Actions 

§  8.  Governing  period. 

Prior  to  the  Judicature  Act,  the  form  of  action  fixed 
the  period  of  limitations  of  personal  actions  rather  than 

15  Jufl.  Act,  oh.  9,  §9;  Comp.  if  he  did  not  sue.  Klass  v.  C'.ty  of 
Laws  1915,  §  12319.  Detroit,  129  Mich.  35. 

16  But  see,  as  to  provision  in  offi-  But  if  one  who  has  sustained  per- 
cial  bond,  Forest  Tp.  v.  American  sonal  injuries  is  led  to  believe  that 
Bonding  Co.,  187  Mich.  657.  a    suit    is    not    necessary,    through 

17  Jackson  v.  Fidelity  &  Casualty  promises  of  settlement,  defendant  is 
Co.,  184  Mich.  406.  estopped       to      plead      limitations. 

18  Albert  v.  Patterson,  172  Mich.  Eenackowsky  v.  Board  of  Water 
635.  Com'rs,  122  Mich.  613. 

One  is  not  estopped  to  plead  Urn-  19  Jud.    Act,    eh.    9,    §27;    Comp. 

Stations    except    by    conduct    natur-  Laws  1915,   §12337;    Busch  v.  Wil- 

ally  calculated  to  induce  plaintiff  to  cox,  106  Mich.  514. 
believe  his  claim  would  be  adjusted 
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the  cause  of  action,^"  while  now  the  period  is  determined 
by  the  "cause  of  action. "^^ 

§  9.  Six  years. 

With  certain  specified  exceptions,  the  statute  estab- 
lishes the  general  rule  that  all  actions  in  any  of  the 
courts  of  this  state  must  be  commenced  within  six  years 
next  after  the  cause  of  action  accrues,  and  not  after- 
wards.^ 

§  10.  Two  years. 

Actions  (1)  against  sheriffs  for  the  misconduct  or 
neglect  of  themselves  or  their  deputies,  (2)  actions  for 
trespass  upon  lands,  (3)  for  assault  and  battery,  (4)  for 
false  imprisonment,  (5)  for  malicious  prosecution,  (6) 
for  libel  or  slander,  (7)  for  malpractice  of  physicians, 
surgeons  or  dentists,  (8)  all  actions  for  the  recovery  of 
any  penalty  or  forfeiture  on  any  penal  statute  brought 
in  the  name  of  the  people  of  this  state  and  (9)  actions 
brought  to  charge  any  surety  for  costs  or  on  bond  or 
recognizance  given  on  appeal  from  any  court  in  this 
state  must  be  commenced  within  two  years  from  the 
time  the  cause  of  action  accrues  and  not  afterwards.^^ 

§  11.  Three  years. 

All  actions  to  recover  damages  for  injuries  to  person 
or  property  must  be  commenced  within  three  years  from 
the  time  the  cause  of  action  accrues  and  not  aftenvards,^* 
except  in  so  far  as  such  actions  are  embraced  in  those 

20  stringer  v.  Stringer's  Estate,  Laws  1915,  §12323;  Wood  v.  Mich- 
146  Mich.  181.  igan  Air  Line  E.  Co.,  90  Mich.  212; 

21  Jud.  Act,  eh.  9,  §13;  Comp.  National  Copper  Co.  v.  Minnesota 
Laws  1915,  §  12323.  Min.  Co.,  57  Mich.  83. 

22  Jud.  Act,  eh.  9,  §13;  Comp.  24  Jud.  Act,  ch.  9,  §13;  Comp. 
Laws   1915,    §  12323.  Laws  1915,   §  12323. 

Applies   to    all   ordinary  suits  on  Action    for   seduction   is   one    for 

contracts.     Kincade    v.    Peek,    193  personal  injuries.     May    v.   Wilson, 

Mich.  207.  164  Mich.  26. 

23  Jud.    Act,   eh.    9,    §13;    Comp. 
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mentioned  in  the  preceding  i)aragi'apli  which  must  be 
commenced  within  two  j^ears. 

§  12.  Ten  years. 

Actions  founded  upon  judgments  or  decrees  rendered 
in  any  court  of  record  of  the  LTnited  States  or  of  this 
state  or  of  some  other  of  the  Ignited  States,  actions 
founded  upon  bonds  of  public  officers  and  actions  founded 
upon  covenants  in  deeds  and  mortgages  of  real  estate 
may  be  brought  at  any  time  within  ten  years  from  the 
time  of  the  rendition  of  such  judgment  or  the  time  when 
the  cause  of  action  accrued  on  such  bond  or  covenant.^* 

A  judgment  rendered  by  a  justice  of  the  peace  and 
docketed  upon  a  transcript  in  the  circuit  court  has  the 
same  effect  as  a  judgment  rendered  in  the  circuit  court, 
and  an  action  upon  it  may  be  brought  within  the  same 
time  as  upon  a  judgment  rendered  in  the  circuit  court,^*^ 
but  the  time  is  to  be  computed  from  the  date  of  the 
rendition  of  the  judgment  by  the  justice  and  not  from 
the  time  of  the  entry  at  the  circuit.^' 

While  it  was  formerly  true  that  the  form  of  the  action 
rather  than  the  subject-matter  of  it  determined  the 
period  of  limitation,^^  yet  even  then  it  was  held  that  an 
action  of  assumpsit,  although  generally  barred  after  six 
years,  could  be  brought  upon  a  judgment  of  a  court  of 
record  at  any  time  within  ten  years  from  the  time  of 
the  rendition  of  the  judgment,  the  statute  limiting  the 
period  within  which  actions  upon  such  judgment  must 
be  brought,  without  reference  to  the  form  of  ac'ti(m 
chosen.*^ 

26.Tud.    Act,    ch.    9,    §1.'5;    Comp.  ;U9;   Sherwood  v.  Landon,  57  Mich. 

Laws   1915,   §12323.  219;   Avery  v.  Miller,  81  Mich.  85; 

26  Arnold  v.  Thompson,  19  Mich.  Ooodrich  v.  Leland,  18  Mich.  110; 
■AX',.  Sigler  v.  Platte,  16  Mich.  206. 

27  Wilcox   V.   Lantz,   107   Mich.   1.  29  Snyder  v.   Hitchcock,  94   Mich. 

28  Christy     v.     Farlin,     49     Mich.  313. 
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111  coinputiiig  tliu  time,  the  day  on  which  the  jiulij;- 
meiit  or  decree  was  entered  is  to  be  excluded.^" 

§  13.  Four  years. 

Actions  broui^lit  to  charge  any  snrety  on  any  bond  of 
an  e^iecntor,  administrator  or  guardian  may  be,  and  in 
all  cases  must  be,  brought  within  four  years  after  the 
discharge  of  such  executor,  administrator  or  guardian. ^^ 
It  is  to  be  noticed  here  that  the  time  for  bringing  actions 
of  tliis  class  is  to  be  computed,  not  from  the  time  the 
cause  of  action  accrues  as  in  other  cases,  but  from  the 
time  of  the  discharge  of  the  principal  in  the  bond. 

§  14.  Effect  of  disabilities. 

If  any  person  entitled  to  bring  any  of  the  actions 
above  mentioned  is,  at  the  time  when  the  cause  of  action 
accrues,  within  the  age  of  twenty-one  years  or  is  insane 
or  is  imprisoned  in  the  state  prison,  he  may  bring  the 
action  within  the  times  respectively  limited  as  above 
set  forth  after  the  disability  is  removed.^*^  Thus,  the 
statute  does  not  begin  to  run  against  an  infant  until 
he  attains  his  majority,^^  and  neither  the  appointment 
of  a  next  friend  nor  the  commencement  of  a  suit  which 
is  subsequently  discontinued  will  operate  to  set  the 
statute  in  motion.^*  But  as  married  women  are  relieved 
from  al!  disability  of  bringing  suit  by  statute,'^  the 
statute  i-niis  against  them  in  the  same  manner  as  if  they 
were  iiiiinniiied.^'^     Tlie  deaili  of  a  ])ei*son  under  any  of 

30  Warren  v.  Rl.ade,  2:1  Mich.  1.  Co.,  94  Mii-li.   219;    Watson   v.  Wat- 

Sl.Tiul.    Act,    ch.    9,    Si;*-;    Conip.  son,  ry.l  Midi.  169. 
Laws  1915,  §  12;'.23.  34  Keating   v.    Michigan   Cent.    R. 

32.Tud.    Act,    ch.    9,    §  \r>;    Comii.  Co.,  94  Mich.  219. 
Laws    19]ij,    §12.32;");    Wolf    v.    Dis  35  .Tud.  Act,  ch.  12,  SS  .'),  (5;  Conip. 

trict  Grand  Lod^e  No.  6,  1.  O.  B.  B.,  Laws  19L1,   SS  12356,  12357. 
102    Mich.    23;    Stol)l.iiis    v.    I'atter-  36  Douglass  v.  Douglass,  72  Mich, 

son,   108   Mich.   537.  86;    King  v.  Mcrritt,  67  Mich.  194; 

33  Keating    v.    Micliigau   Cent.    R.  Curbay  v.  Bellenier,  70  Mich.  106. 
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the  disabilities  mentioned  in  the  statute  removes  such 
disability  and  starts  the  running  of  the  statute.^''^ 

When  any  person  is  disabled  to  prosecute  an  action 
in  the  courts  of  this  state  by  reason  of  his  being  an  alien 
subject  or  citizen  of  any  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  such  war  will  not 
be  deemed  a  part  of  the  respective  periods  limited  for 
the  commencement  of  his  action.^* 

If,  at  the  time  when  any  cause  of  action  above  men- 
tioned accrues  against  any  person,  he  is  out  of  the  state, 
the  action  may  be  commenced  within  the  time  limited 
therefor  after  the  person  comes  into'  the  state;  and  if, 
after  a  cause  of  action  accrues,  the  person  against  whom 
it  has  accrued  is  absent  from  the  state,  any  and  all 
periods  of  absence  in  excess  of  two  months  at  one  time 
will  not  be  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  the  action.^^  The  purpose  of  the  statute 
is  to  secure  to  the  plaintiff  practically  the  same  time  in 
which  to  commence  his  action  against  an  absent  defend- 
ant that  he  would  have  had  if  the  defendant  had  not  been 
absent  from  the  state.  But  the  plaintitf 's  privilege  in  this 
respect  extends  only  to  the  commencement  of  his  suit. 

37  Wolf  V.  District  Grand   Lodge  Laws  1915,  §  928,  as  to  absence  from 
No.  6,  I.  O.  B.  B.,  102  Mich.  23.  the   state  of  persons  mustered  into 

38  Jud.    Act,    ch.    9,    §16;    Comp.  the  service  of  the  state  or  the  United 
Laws     1915,     §  12326.       The    party  States. 

under  disability  may  bring  suit  be-  The     Judicature     Act     eliminated 

fore   the   disability  is   removed   and  "residence"    outside    the    state    in 

such  suit  is  no  waiver  of  the  saving  addition  to  absence.    It  follows  that 

clause   in   the    statute.     Jackson    v.  decisions  based  wholly  on  the  mean- 

Eansom,  10  Johns.    (N.   Y.)   407.  ing  of  the  word  "reside"   (Sproat 

89  Jud.    Act,    ch.    9,    §17;    Comp.  v.    Hall,    189   Mich.    28;    Conrad    v. 

Laws    1915,    §12327;    Campbell    v.  Nail,    24    Mich.    275;    Campbell    v. 

White,    22    Mich.    178;     Conrad    v.  White,  22  Mich.  178)   are  no  longer 

Nail,    24    Mich.    275;    McKenzie    v.  of  any  importance. 

Boylan,  40   Mich.  329;    Hoffman  v.  Statute    applies    to    all    personal 

Pope's  Estate,  74  Mich.  235.     And  actions,   Conrad    v.    Nail,    24    Mich. 

see  How.  Stat.  (2nd  ed.)  1640;  Pub.  275. 
Acts    1909,    No.    84,    §53;     Comp. 
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When  his  suit  is  once  commenced  and  duo  personal 
sei'vice  of  process  has  once  been  had  upon  the  defendant 
in  such  suit  or  he  has  appeared  therein,  the  purpose  of 
the  statute  has  been  accompHshed.*'*  The  statute  applies 
even  to  a  cause  of  action  which  accrued  out  of  the  state 
and  between  non-residents.*^ 

§  15.  Death  of  person. 

If  any  person  entitled  to  bring  any  of  the  actions 
above  mentioned,  or  liable  to  any  such  action,  dies  be- 
fore the  expiration  of  the  time  limited  or  within  thirty 
days  after  the  expiration  of  such  time,  and  if  the  cause 
of  action  is  one  which  survives  by  law,  the  action  may 
be  commenced  by  or  against  the  executor  or  adminis- 
trator of  the  deceased  person,  or  the  claim  may  be  proved 
as  a  debt  against  the  estate  of  the  deceased  person,  as 
the  case  may  be,  at  any  time  within  two  years  after 
granting  letters  testamentary  or  of  administration,  and 
not  afterwards  if  barred  by  the  limitations  mentioned.*^ 
The  debtor's  death  suspends  the  running  of  the  statute 
of  limitations  for  two  years.*^ 

This  statute,  however,  applies  only  to  claims  which 
would  expire  by  limitation  within  the  two  years  fol- 
lowing the  granting  of  letters  of  administration  and 
those  which  would  become  barred  within  the  thirty  days 
before  death.**    Moreover,  it  does  not  apply  to  actions 

40  Gray  V.  Jones,  80  Mich.  504.  Laws     1915,     §12328;     Murphy     v. 
Successive    absences    may    be    ac-       Cady,  145  Mich.  33 ;  Field  v.  Love- 
cumulated,  and  their  aggregate  de-      ridge,  114  Mich.  220. 

ducted    from    the   period   of   limita-  43  First  Nat.  Bank  v.   Sherman 's 

tion,     Campbell  v.  White,  22  Mich.  Estate,  117  Mich.  602. 

178;    Cole  v.  Jessup,  10  N.  Y.  96;  44  In    re    Sellman's    Estate,    175 

Cutler  V.  Wright,  22  N.  Y.  472.  Mich.      700,     following     Morse     v. 

41  Belden  v.  Blackman,  118  Mich.  Hayes,  150  Mich.  597,  which  over- 
448;  Blackburn  v.  Blackburn's  ruled  Stringer  v.  Stephen's  Estate, 
Estate,  124  Mich.  190.  146  Mich.  181. 

42Jud.    Act,    ch.    9,    §18;    Comp. 
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for  personal  injuries  required  by  the  statute  to  be 
brought  within  three  years  so  as  to  suspend  the  statute 
during  the  time  after  the  death  of  the  injured  person 
before  the  appointment  of  an  administrator." 

§  16.  New  action  after  dismissal  or  reversal. 

If,  in  any  action  duly  commenced  within  the  time  lim- 
ited and  allowed  therefor,  the  writ  or  declaration  fails 
of  a  sufficient  service  or  return  by  any  unavoidable  acci- 
dent or  l)y  any  default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  be  abated  or  the  action 
otherwise  avoided  or  defeated  by  the  death  of  any  party 
thereto  or  for  any  matter  of  form,  or  if,  after  a  verdict 
for  the  plaintiff,  the  judgment  is  arrested,  or  if  a  judg- 
ment for  the  plaintiff  be  reversed  on  a  Avrit  of  error,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause 
at  any  time  within  one  year  after  the  abatement  or  other 
detei-mination  of  the  original  suit,  oi-  after  the  reversal 
of  the  judgment  therein;  and,  if  the  cause  of  action  sur- 
vives by  law,  his  executor  or  administrator  may,  in  case 
of  his  death,  commence  such  new  action  within  the  said 
one  year.*® 

The  voluntaiy  discontinuance  of  a  suit  by  the  plain- 

45  Collins  V.  McGregor,  144  Mich.  after  a  former  suit  is  dismissed  be- 
651.  cause  of  a  mistake  in  the  form   of 

46  ,Tik1.  Act,  ch.  9,  §19;  Comp.  the  remedy.  McMillan  v.  Reannio, 
Laws  191.-),  §12329;  Foote  v.  Pfeif-  137   Mich.   1. 

fer,  70  Mich.  ."581;  McOmbor  v.  On  the  other  hand,  the  statute 
Chapman,  42  Mich.  117;  Pattridge  does  not  apply  to  an  action  barred 
V.  Lott,  ].■)  Mich.  251;  Spier  v.  because  the  original  service  was  on 
McQueen,  1  Mich.  252;  Detroit  Free  the  wrong  person.  Wilton  v.  City 
Press  Co.  v.  Bagg,  78  Mich.  650;  of  Detroit,  138  Mich.  67. 
.Johnson  v.  Mead,  73  Mich.  326.  This  statute  does  not  apjjly,  how- 
Failure  of  an  officer  to  make  re  ever,  where  the  reversal  was  because 
turn  of  a  summons  on  the  return  of  the  statute  of  limitations,  nor 
day  is  negligence  of  an  officer  with-  unless  the  original  action  was  duly 
in  this  statute.  Ricaby  v.  Gentle,  commenced  within  the  statutory 
122  Mich.  336.  period.     .Johnson  v.  Mead,  73  Mich. 

This   statute   permits   plaintiff   to  o36. 
institute  a  new  action  within  a  year 
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tiff  is  not  such  an  avoidance  or  defeat  of  the  action  as 
to  ^ive  the  plaintiff  the  benefit  of  the  additional  year.*''' 
But  a  dismissal  by  the  circuit  court  of  a  case  appealed 
from  a  justice  of  the  peace  is  an  avoidance  of  the  action 
for  matter  of  form,  and  the  year  would  commence  to  run 
from  such  dismissal."  The  statute  applies  as  well  to 
reversals  upon  writs  of  certiorari  as  to  those  upon  writs 
of  error.** 

A  suit  is  not  commenced,  within  the  meaning  of  the 
statute  of  limitations,  unless  the  writ  is  actually  issued 
willi  the  intent  that,  if  practicable,  it  shall  be  served. 
It  is  not  issued,  if  it  is  merely  delivered  to  the  plaintiff, 
who  retains  it  in  his  own  hands.  But,  in  the  absence 
of  any  showing  to  the  contrary,  the  date  of  the  writ  is 
])rima  facie  evidence  of  the  time  when  it  was  actually 
issued,  and  the  burden  of  proof  is  on  the  defendant  to 
show  that  the  writ  was  not  actually  issued  on  the  day 
it  liears  date.^"  A  suit  commenced  by  declaration  can- 
not be  said  to  be  duly  commenced  within  the  meaning 
of  the  statute,  until  a  copy  of  the  declaration  with  notice 
to  plead  is  personally  served  upon  the  defendant.** 

A  new  suit,  whether  brought  by  the  plaintiff  in  the 
first  suit  or  by  his  personal  representatives,  must  bo 
commenced  within  the  statutory  year.*^ 

§  17.  Time  suit  in  equity  is  pending". 

The  time  during  which  any  case  in  chancery,  com- 
menced by  any  debtor,  has  or  may  be  pending  and  un- 
determined, shall  not  be  computed  as  constituting  any 
part  of  the  period  limited  or  prescribed  by  any  statute 
of  limitation  in  force  at  the  time  of  the  commencement 
of  sucli   case  in   chancery,  prescribing  the  time  within 

47  Johnson  v.  Mead,  7.T  Mich.  326.  50  Towell  v.  Shepard,  48  Mioh.  472. 

48  Pattridge  v.  Lott,  1.5  Mich.  251.  51  Detroit  Free  Press  Co.  v.  Bagg, 

49  McOmber  v.  Chapman,  42  Mich.       78  Mich.  650. 

117.  52Footc  V.  Pfeiffer,  70  Mich.  581. 

2  Abbott— 4 
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which  an  action  in  relation  to  the  debt  or  subject-matter 
in  dispute,  as  set  forth  in  the  proceedings  in  such  case 
in  chancery,  should  or  might  be  commenced.^^  Prior  to 
this  statute  enacted  in  1857  proceedings  in  equity  did 
not  operate  to  stay  limitations.^*  The  object  of  the 
statute  is  to  prevent  a  debtor  who  has  sought  to  remove 
litigation  into  the  jurisdiction  of  an  equitable  tribunal, 
and  stay  or  prevent  legal  proceedings,  from  getting  any 
advantage  in  a  suit  at  law  by  the  delay  which  his  own 
action  in  equity  has  caused.  It  does  not  make  any  equi- 
table suit  suspend  the  running  of  the  statute  except  where 
instituted  or  prosecuted  on  behalf  of  the  same  person 
who  wishes  to  plead  the  statute.^^ 

§  18.  When  cause  of  action  accrues. 

Unless  the  statute  otherwise  provides,  limitations  be- 
gin to  run  from  the  time  the  cause  of  action  accrues. 
The  question  when  a  particular  cause  of  action  accrues 
is  not  within  the  scope  of  this  work  but  it  is  deemed 
advisable  to  refer  to  certain  statutes  bearing  on  the  sub- 
ject, and  to  reiterate  the  well  settled  rule  that  where 
a  trust  is  involved  limitations  do  not  begin  to  run  against 
the  trust  until  the  trust  is  repudiated.^® 

§  19.  In  action  on  open  account. 

By  statute,  in  all  actions  brought  to  recover  the  bal- 
ance due  upon  a  mutual  and  open  account  current,  the 
cause  of  action  is  deemed  to  have  accrued  at  the  time 
of  the  last  item  proved  in  such  account."  The  statute 
of  limitations,  which  excepts  certain  accounts  out  of  its 

63Jud.    Act,    ch.    9,    §29;    Comp.  56  Pitcher  v.  Eogers'  Estate,  199 

Laws  1915,   §  12339.  Mich.     114;     Stonehouse    v.     Stone- 
Applied  to  injunction  against  sale  house,  156  Mich.  43;  Hatt  v.  Green, 

of  real  property  in  Steele  v.  Bliss,  180  Mich.  383. 

166  Mich.  597.  67  Jud.    Act,    ch.    9,    §14;    Comp. 

64  Sweet    v.    Haldane,    68    Mich.  Laws  1915,   §  12324. 

639. 

66  Sweet    V.    Haldane,    68    Mich. 

639. 
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operation,  is  confined  to  such  as  make  "a  mutual  and 
open  account  current."  It  must  be  mutual  as  well  as 
open.  This,  according  to  the  consistent  course  of  author- 
ity, means  a  course  of  dealing  where  each  party  furnishes 
credit  to  the  other  on  the  reliance  that  upon  settlement 
the  accounts  will  be  allowed,  so  that  one  will  reduce  the 
balance  due  on  the  other.  Of  course,  no  one  can  keep 
a  cause  of  action  alive  by  credits  unless  actually  paid  on 
account."  There  is  no  account  current  or  mutual,  un- 
less there  are  accounts  on  both  sides.  A  credit  given  by 
one  to  the  other  without  the  concurrence  of  the  other  is 
not  sufficient.^*  So  entries  for  goods  returned  have  no 
tendency  to  prove  the  existence  of  a  mutual  and  open 
account  between  the  parties,  as  such  entries  denote 
merely  that  the  transactions  to  which  they  relate  are 
stricken  out  entirely  from  the  account.^"  But  if  cash 
has  been  paid  for  such  goods,  which  the  vendor  is  al- 
lowed to  retain,  it  is  a  proper  item  on  the  credit  side 
and  sufficient  to  convert  the  account  into  a  mutual  one.^^ 
And  payments  upon  an  account  are  sufficient  to  render 
it  an  open  and  mutual  account  within  the  meaning  of 
the  statute  ^^  even  if  made  on  the  same  day  w^ith  the  last 
of  a  series  of  charges.^^  But  mere  cross-demands  do 
not  constitute  such  an  account;®*  and  where  the  claims 
of  the  several  parties  are  for  independent  matters,  each 
resting  on  its  own  merits,  this  does  not  constitute  a 
mutual  open  and  current  account.®^  There  is  no  open 
account  current  where  a  lessor  of  a  piano  kept  a  book 
account  showing  payments  of  rent  as  they  fell  due.®® 

68  In     re     Hiscock  's     Estate,     79  63  Hollywood    v.    Eeed,    55    Mich. 
Mich.  536.  308. 

69  Kimball   v.    Kimball,    16    Mich.  64  Perrine  v.  Hotchkiss,  59  N.  Y. 
211.  649. 

60  Campbell    v.    White,    22    Mich.  65  Huebner   v.   Roosevelt,    6   Daly 
178.                                                                (N.    Y.)    337;    Morris    v.    Budlong, 

61  White    V.    Campbell,    25    Mich.       78  N.  Y.  543. 

463.  66  Goodsole   v.   Jeffery,   202   Mich. 

62  Payne  v.  Walker,  26  Mich.  60.      201. 
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§  20.  Concealment  of  cause  of  action. 

If  any  person  who  is  liable  to  any  personal  action 
fraudulently  conceals  the  cause  of  action  from  the 
knowledge  of  the  person  entitled  thereto,  the  action  may 
be  commenced  at  any  time  within  two  years  after  the 
person  who  is  entitled  to  bring  it  discovers  that  he  has 
such  cause  of  action,  although  the  action  would  ])e  other- 
wise barred.^' 

This  statute  applies  both  at  law  and  in  equity.  In 
its  application  to  actions  governed  by  the  six  year  lim- 
itation, it  cuts  down  the  right  to  recover  to  two  instead 
of  six  years  from  the  discovery  of  the  fraud,  conceding 
that  in  case  of  fraud  limitations  run  only  from  the  time 
of  its  discovery  in  the  absence  of  a  statute  to  the  con- 
trary.^* It  applies  to  cases  where  fraud  is  the  ground 
of  action  and  is  not  confined  to  cases  where  some  other 
cause  of  action  has  been  fraudulently  concealed.^^  It 
also  applies  to  concealment  of  law  as  well  as  of  fact.'" 
However,  it  was  not  designed  to  help  those  who  negli- 
gently refrain  from  prosecuting  inquiries  plainly  sug- 
gested by  facts  known,''^^  and  the  fraudulent  conceal- 
ment must  be  that  of  the  person  sought  to  be  charged.'^ 

§  21.  When  action  is  commenced. 

Before  the  Judicature  Act  it  was  held  that  where  an 
action  was  brought  by  service  of  the  declaration,  the 

67Jud.    Act,    ch.    9,    §20;    Comp.  70  Tompkins  v.  HoUister,  60  Mich, 

Laws    1915,    §123.30;    Tompkins    v.  470. 

Hollister,    60   Mich.   470;    Stevenson  71  Ramsey  v.  Child,  Hulswit  &  Co., 

V.   Robinson,   39   Mich.   160;    Robert  108   Mich.  658;   First  Nat.  Bank  v. 

V.    Morrin,    27    Midi.    306;    Mecosta  Steel,    146    Mich.    508;     Pimlon    v. 

Supervisors    v.     Vincent,    65    Mich.  Seligman,  7S  Mich.  132. 

503;    Purdon   v.   Seligman,  78   Mich.  Evidence  held  insufficient  to  show 

132;   Myers   v.   Muskegon  Imp.   Co.,  fraudulent  concealment,  see  Ramsey 

193  Mich.  697;  Miller  v.  Young,  196  v.   Child,  Hulswit  &  Co.,  198   Mich. 

Mich.  276.  658;    Dowse    v.   Caynor,    155    Mich. 

6»  Ramsey     v.     Child,     Hulswit    &  38. 

Co.,  198  Mich.  658.  72  Stevenson  v.  Robinson,  39  Mich, 

69  Id.  160. 
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action  was  not  commenced,  so  as  to  sto})  the  running  of 
limitations,  until  there  was  a  proper  service  of  the 
declaration.'^  Under  the  Judicature  Act,  however,  the 
action  is  commenced,  in  such  a  case,  at  the  time  the 
declaration  witii  the  indorsed  notice  thereon  is  filed. "^^^ 
Where  begun  by  summons,  the  commencement  of  suit 
consists  of  suing  out  the  summons,  and  delivering 
or  transmitting  it  to  an  officer"'^*  with  the  bona 
fide  intention  of  having  it  served.'^  A  suit  is  not  com- 
menced by  writ,  until  the  writ  is  delivered  or  transmit- 
ted to  an  officer  with  the  bona  fide  intention  of  having 
it  served.''®  Delivery  of  the  writ  to  the  officer  within 
the  time  within  which  action  may  be  brought  is  neces- 
sary notwithstanding  the  writ  is  actually  issued  within 
that  period,  with  bona  fide  intent  that  it  shall  be  de- 
livered to  the  officer  for  service  within  the  year."'"''  It  has 
been  held  that  where  the  continuity  of  an  action  is  in- 
terrupted by  an  interval  between  the  return  day  of  one 
writ  of  summons  and  the  issuance  of  an  alias  writ,  the 
institution  of  the  action  will  not  bar  limitations;'''^  but 
under  the  rule  of  practice,  enacted  since  such  decisions, 
allowing  a  reasonable  interval  between  the  return  of  the 
original  writ  and  the  fssuance  of  an  alias,  the  decision 
would  necessaiily  be  different. 

73  Boyle   v.    City    of   Detroit,   152  76  People  v.  Gebhardt,   154  Mieh. 

Mich.    248;    Galbraith    v.    Bostwick,  504. 

Howell  N.  P.  143.  77  Dedenbaeh    v.    City   of   Detroit, 

Personal  service  is  necessary.  14(5  Mich.  710  (overruling,  so  far 
Detroit  Free  Press  Co.  v.  Bagg,  78  as  to  the  contrary,  Harvey  v.  De- 
Mich.  650.  troit   Fire   &   Marine   Ins.    Co.,    120 

73aChriste  v.  Springfield,  etc.,  Ins.  Mich.   606). 

Co.,  207  Mich.   12.  78  Johnson  v.  Mead,  58  Mich.  67, 

74 Not    sufiicient    to    deliver    it    to  72;   Colling  v.   McGregor,  144  Mich, 

private    person    although    served    by  651    (lap.se   of   two   niontiis  between 

him    on    same    day.      Dedenbaeh    v.  return  of  first  summons  and  issuance 

City  of  Detroit,  146  Mich.  710.  of  alias)  ;  Peck  v.  German  Fire  Ins. 

75  Peck   V.   German   Fire  Ins.   Co.,  Co.,  102  Midi.  52. 
102  Mich.  52. 
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§22.  Acknowledgment,  new  promise  or  part  payment. 

The  Judicature  Act  provides  quite  fully  as  to  acknowl- 
edgment, new  promise,  or  part  payment,  to  take  a  case 
out  of  the  operation  of  the  statute  of  limitations,'^  to 
which  reference  should  be  made,  since  the  question  is 
one  beyond  the  scope  of  this  work. 

III.  Limitation  of  Actions  for  Recovery  of  Land 

§  23.  When  actions  must  be  brought. 

It  is  provided  by  statute  that  no  person  shall  bring  or 
maintain  any  action  for  the  recovery  of  any  lands  or 
the  possession  thereof  or  make  any  entry  thereupon, 
unless  such  action  is  commenced  or  entry  made  within 
the  time  limited  therefor  after  the  right  to  make  such 
entry  or  to  bring  such  action  has  first  accrued  to  the 
plaintiff  or  to  some  person  through  whom  he  claims,  to- 
wit: 

1.  Within  five  years,  where  the  defendant  claims  title 
to  the  land  in  question  by  or  through  some  deed  made 
upon  a  sale  thereof  by  an  executor,  administrator,  guard- 
ian or  testamentary  trustee,  or  by  a  sheriff  or  other 
proper  ministerial  officer,  under  the  order,  judgment,  de- 
cree or  process  of  a  court  or  legal  tribunal  of  competent 
jurisdiction  within  this  state,  or  by  a  sheriff  upon  a 
mortgage  foreclosure  sale,  or  through  a  devise  in  any 
will  which  has  been  probated  in  this  state  for  fifteen 
years  during  which  no  suit  in  chancery  has  been  brought 
to  test  the  validity  of  the  devise;  but  where  such  fifteen 
year  period  has  elapsed,  such  rights  of  entry  or  actions 
will  be  barred  two  years  after  the  passage  of  the  Judi- 

79  Jud.  Act,  eh.  9,  §§21-26;  Comp.  Mich.    416;    Myers    v.    Erwin,    180 

Laws  1915,  §§12331-12336.  Mich.   469;    Hebinger   v.   Ross,    175 

For   late   cases   relating  to   these  Mich.  241;  Myers  v.  Muskegon  Imp. 

matters,  see  Stretch  v.  Stretch,  191  Co.,  169  Mich.  689. 
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cature  Act,  or,  if  such  right  had  not  accrued,  then  after 
two  years  from  the  accruing  thereof.^" 

2.  Within  ten  years,  where  the  defendant  claims  title 
under  a  deed  made  by  some  officer  of  this  state  or  of 
the  United  States  authorized  to  make  deeds  upon  the 
sale  of  lands  for  taxes  assessed  and  levied  within  this 
state. ^^ 

3.  Within  fifteen  years  in  all  other  cases.^'^ 

But  none  of  these  limitations  applies  to  actions 
brought  by  any  municipal  corporation  for  the  recovery 
of  the  possession  of  any  public  highway,  street  or  alley 
or  any  other  public  ground.^^ 

If  such  right  or  title  first  accrued  to  an  ancestor, 
predecessor  or  grantor  of  the  person  who  brings  the 
action  or  makes  the  entry,  or  to  any  other  person  from 
or  under  whom  he  claims,  these  periods  of  limitation 
are  computed  from  the  time  when  the  right  or  title  first 
accrued  to  such  ancestor,  predecessor,  grantor  or  other 
person.'* 

The  limitation  of  actions  for  the  recovery  of  lands 
or  the  possession  thereof  operates  to  divest  the  one 
against  whom  the  statute  has  run  of  whatever  title  or 
right  he  may  have  had  to  the  premises  and  to  vest  the 

80  See  West  Michigan  Park  Ass  'n  Proceedings  at  law  or  in  equity 
V.  Pere  Marquette  K.  Co.,  172  Mich.  to  foreclose  a  mortgage  must  be 
179.                                                                   commenced     within     fifteen     years. 

This  provision  as  to  devises,  first  Jud.   Act,   ch.  9,   §12;    Comp.  Laws 

added    by    amendment    in    1911,    is  1915,   §  12322. 

applicable  not  only  to  bar  recovery  83  Jud.    Act,    ch.    9,    §  1 ;     Comp. 

of  the  land,  but  also  recovery  of  a  Laws     1915,      §12311;      Crosby     v. 

fund  received  from  the   sale  of  the  Greenville,  183  Mich.  452. 

land.     Young  v.   Young,   200   Mich.  By    the    statute    it    is    no    longer 

236.                                                     '^'^  possible  in  Michigan  to  obtain  title 

81  But  right  to  attack  a  tax  title  by  adverse  possession  against  the 
is  barred  by  Comp.  Laws  1915,  public.  Posterino  v.  Detroit,  182 
§  4071,    in    five    years.      Holmes    v.  Mich.  5. 

Soule,  180  Mich.  526.  84  Jud.    Act,    ch.    9,    §2;    Comp. 

82  Jud.    Act,    ch.    9,     §1;     Comp.       Laws  1915,  §  12312. 
Laws  1915,  §  12311. 
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title  ill  the  one  in  whose  favor  the  provisions  of  the  law 
have  operated.  From  this  arises  the  doctrine  of  ad- 
verse possession. 

The  party  who  relies  upon  an  adverse  possession  has 
the  burden  of  proving  it.  On  this  point,  the  statute  pro- 
vides that,  in  every  action  for  the  recovery  of  real  es- 
tate or  the  possession  thereof,  the  person  establishing 
the  legal  title  to  the  premises  shall  be  presumed  to  have 
been  in  possession  thereof  within  the  time  limited  by 
law  for  bringing  the  action,  unless  it  appears  that  the 
premises  have  been  possessed  adversely  to  such  legal 
title  by  the  defendant  or  by  those  from  or  under  whom 
he  claims,  or  that  the  grantor  or  his  assigns  in  the  con- 
tract of  purchase  has  been  in  possession  claiming  title 
liy  virtue  of  such  contract  for  a  period  of  twenty  years 
after  the  last  payment  was  due  or  the  last  payment  was 
made  on  such  contract.'^ 

Tlie  legal  conception  of  that  adverse  possession  which 
is  reciuired  to  constitute  a  l)ar  to  the  assertion  of  a  legal 
title  by  the  owner  of  it,  or  by  one  against  whom  the 
adverse  occupant  brings  ejectment,  is  expressed  with 
a  singular  completeness  by  Mr.  Justice  Duncan,  where 
he  says  it  must  be  '*an  actual,  continued,  visible,  notori- 
ous, distinct  and  hostile  possession. "  ^^  This  summary 
statement  of  the  requirements  of  such  a  possession  has 
received  the  repeated  approbation  of  the  courts  of  this 
state,*'''  and  accords  with  the  general  current  of  author- 
ity. 

The  possession  must  be  hostile  to  the  one  against  whom 
it  is  alleged,  that  is,  it  must  be  in  denial  of  his  rights 
and  inconsistent  with  them,  not  subject  to  or  in  recogni- 

85Ju(l.    Ai't,    ch.    9,    §4;     Comp.  '/AS;    Sparrow    v.    Hovey,    44    Mieh. 

Laws  1915,  §  12314.  63;    Murray    v.    Hudson,    65    Mich. 

86  Taylor  v.  Horde,  1  Burrows  60,  670;  Miller  v.  Beck,  68  Mieh.  76; 
2  Smith's  Lead.  Cas.  606;  Crosby  Beaufait  v.  Dolson,  110  Mich.  146; 
V.  Greenville,  183  Mich.  452.  Paldi     v.     Paldi,     95     Mich.     410; 

87  Ycherton    v.    Steele,    40    Mich.  Beecher  v.  Ferris,  110  Mieh.  5:!7. 
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tion  of  them  or  in  any  other  wise  consonant  with  them.** 
The  possession  must  be  distinct  from  his  possession, — - 
exclusive  of  it.*®  It  must  be  an  actual  possession,®"  not 
a  mere  claim,  but  a  possession  in  fact,  either  by  the  party 
alleging  it  or  by  another  in  privity  of  estate  with  him. 
It  must  be  such  that  the  owner  may  be  presumed  to 
know  that  there  is  a  possession  adverse  to  his  title;  but 
liis  actual  knowledge  is  not  necessary,  it  being  sufficient 
if,  by  ordinary  observation,  he  might  have  known  it.®^ 
It,  however,  is  not  necessary  that  the  occupation  be  such 
that  a  mere  stranger  would  know  tliat  some  one  Avas 
asserting  title  to  the  land  and  dominion  over  it.  It  is 
not  necessary  that  the  land  be  cleared  or  fenced  or  that 
any  building  be  placed  upon  it.  The  possession  of  land 
cannot  be  more  than  the  exercise  of  dominion  over  it. 
This  possession  or  dominion  cannot  be  the  same  or  uni- 
form in  every  case,  and  there  may  be  degrees  even  in 
the  exclusiveness  of  the  exercise  of  ownersliip.  The 
owner  cannot  literally  occupy  the  whole  tract;  he  can- 
not stand  upon  all  of  it  or  hold  it  all  in  his  hands.  His 
possession  must  be  indicated  by  other  acts,  and  these 
acts  must  vary  according  to  the  circumstances  of  each 
case.  When  one  enters  upon  land  under  color  of  title 
and  witli  claim  of  ownership,  any  acts  of  user  which 
are  continuous,  and  which  indicate  unequivocally  to  tlie 
iK'ighboihood  in  whicli  the  land  is  situated  that  it  is 
appropriated  exclusively  to  the  individual  use  and  own- 
ership of  the  person  making  such  entry,  are  suliRcient 
to  render  the  possession  adverse.®^     But  acts  of  posses- 

88  Bower   v.   Earl,   18   Mieh.    367;  Crosby  v.  Greenville,  IS.'i  Mich.  452. 

Butler    V.    Bertrand,    97    Mieh.    59;  91  Murray    v.    Hudson,    65    Mieh. 

Loroy  v.  Collins,  176  Mieh.  465.  670;   Cook  v.  Clinton,  64  Mieh.  809; 

seCJalinski  v.  City  of  Detroit,  19:5  Sauers    v.    Giddings,    90    Mieh.    .50; 

Mich.  184.  Curtis   v.    Campbell,   54   Mieh.   840; 

SOPoignard     v.     Smith,     6     Piek.  Fuller  v.  Rwensberg,  106  Mieh.  .805. 

(Mass.)      172;      Whitaker     v.     Erie  »2  Chabert    v.    Russell,    109    Mieh. 

Shooting     Club,      102     Mieh.      4.54;  571;     Whitaker     v.     Erie     Shooting 

Chabert   v.   Russell,   109   Mich.   571;  Club,   102   Mieh.   454. 
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sion,  in  order  to  constitute  adverse  possession,  must  be 
such  as,  if  seen  by  the  party  whose  claim  is  sought  to 
be  divested,  would  clearly  apprise  him  that  the  party 
doing  the  acts  claimed  the  ownership  of  the  property.^' 
This  is  what  is  meant  by  the  words,  ' '  visible  and  notori- 
ous." 

By  statute,  it  is  provided  that  no  person  shall  be 
deemed  to  have  been  in  possession  of  any  lands  merely 
by  reason  of  having  made  an  entry  thereon,  unless  he 
has  continued  in  open  and  peaceable  possession  of  the 
premises  for  at  least  one  year  next  after  such  entry,  or 
unless  an  action  shall  be  commenced  upon  such  entry 
and  seizin  within  one  year  after  he  has  been  ousted  or 
dispossessed  of  the  premises.^*  The  possession  must  be 
uninterrupted  or  continuous  for  the  statutory  period  of 
limitation.®^  But  adverse  possession  is  not  interrupted 
by  negotiating  with  other  claimants  of  the  premises, 
where  there  is  no  waiver  or  disavowal  of  the  claim  of 
the  possessor;®^  nor  by  the  legal  owner  taking  down  a 
fence  on  the  premises ;  ^"^  nor  by  the  fact  that  there  were 
brief  intervals  between  the  departure  of  one  tenant  and 
the  entrance  of  another,  during  which  the  land  was  not 
actually  occupied  at  all,  there  being  no  intention  on  the 
part  of  the  claimant  to  abandon  his  right.®^  But  con- 
tinuity is  broken  by  a  decree  requiring  the  occupant  to 
convey  the  land,  even  though  the  actual  possession  is 
not  disturbed.^®  So  it  is  broken  if  the  occupant  takes 
a  lease  from  the  legal  owner,^  or  by  an  entry  followed 
by  several  years  of  continuous  possession.'' 

93  Adverse  possession  by  a  bailee  96  Chapin  v.  Hunt,  40  Mich.  595. 

does  not  commence  until  he  actually  97  Donovan    v.    Bissell,    53    Mich, 

asserts    an    adverse    claim.      In    re  462. 

Parsell's  Estate,  184  Mich.  522.  98  Rayner  v.  Lee,  20  Mich.  384. 

94Jud.    Act,    ch.    9,    §8;    Comp.  99  Gower  v.  Quinlan,  40  Mich.  572. 

Laws  1915,  §  12318.  1  Campau    v.    Lafferty,    43    Mich. 

96  Old  fence  not  maintained  con-  429. 

tinuously   is  insufficient.     Conner  v.  2  Millard   v.   Hayward,   107   Mich. 

Detroit  Terminal  R.   Co.,  183  Mich.  220. 
241. 


§  24  Limitation  of  Actions  1163 

Adverse  possession  need  not  be  based  upon  color  of 
title,  and  it  may  become  perfect  even  tliongh  the  pos- 
sessor originally  had  no  shadow  of  title.'  There  must  be 
adverse  possession  before  the  statute  can  commence  to 
run;*  but  possession  cannot  be  adverse  until  there  is 
some  one  to  dispute  the  adverse  right  claimed.^  Such 
possession  must  be  clearly  shown  and  cannot  be  left  to 
inference.^ 

A  cotenant  may  establish  an  adverse  possession  against 
the  other  or  others  ^^  but  in  such  a  case  the  character  of 
the  evidence  to  prove  that  the  possession  was  adverse  is 
quite  different  from  that  where  adverse  possession  is 
sought  to  be  established  by  a  stranger.^^ 

A  city  or  village  may  acquire  title  by  adverse  posses- 
sion.®*= 

§  24.  When  right  of  entry  deemed  to  accrue. 

The  right  to  make  an  entry  or  bring  an  action  to  re- 
cover land  is  deemed  to  have  first  accrued  at  the  follow- 
ing times: 

1.  Whenever  any  person  is  disseized,  his  right  of  en- 
try or  of  action  is  deemed  to  have  accrued  at  the  time 
of  such  disseizin. 

2.  When  he  claims  as  lieir  or  devisee  of  one  who  died 
disseized,  his  right  is  deemed  to  have  accrued  at  the 
time  of  such  death,  unless  there  is  another  estate  inter- 
vening after  the  death  of  the  ancestor  or  devisor,  in 
wliich  case  his  right  is  deemed  to  accrue  when  the  in- 

SVier    v.     City    of    Detroit,     111  241;   Donohue  v.  Vosper,  189  Mich. 

Mich.  646;    Campau  v.  Lafferty,  50  78. 

Mich.    114;    Ward    v.    Nestell,    113  6a  Corby  v.   Thompson,   196  Mich. 

Mich.  185.  706. 

4  May  V.  Rumney,  1  Mich.  1.  6b  Croze   v.   Quincy  Min.   Co.,   199 

5  Marble  v.  Price,  54  Mich.  466.  Mich.  515;   Donohue  v,  Vosper,  189 
6Yelverton    v.    Steele,    40    Mich.  Mich.  78. 

538;    Campau  v.   Campau,  44  Mich.  6c  Villaj^je  of  Manchester  v.  Clark- 

367,    45    Mich.    31;    Conner    v.    De-       son,  195  Mich.  354. 
troit    Terminal    R.    Co.,    183    Mich. 
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tennediate  estate  expires,  or  when  it  would  have  ex- 
l)ired  by  its  own  limitation. 

3.  When  there  is  an  intermediate  estate,  and  in  all 
other  cases  where  the  party  claims  by  force  of  any  re- 
mainder or  reversion,  his  right,  so  far  as  it  is  aifected 
by  the  limitation  prescribed,  is  deemed  to  accrue  when 
the  intermediate  or  precedent  estate "  would  have  ex- 
pired by  its  own  limitation,  notwithstanding  any  for- 
feiture thereof  for  which  he  might  have  entered  at  an 
earlier  time. 

4.  The  preceding  clause  does  not  prevent  any  person 
from  entering  when  entitled  to  do  so  by  any  forfeiture 
or  breach  of  condition,  but  if  he  claims  under  such  a 
title,  his  right  is  deemed  to  have  accrued  when  the  for- 
feiture was  incurred  or  the  condition  broken. 

5.  In  all  cases  not  otherwise  provided  for,  the  right 
is  deemed  to  have  accrued  when  the  claimant  or  the  per- 
son under  whom  he  claims  first  became  entitled  to  the 
possession  of  the  premises  under  the  title  upon  which 
the  entry  or  action  is  founded.' 

§  25.  Effect  of  disability. 

If,  at  the  time  when  any  right  of  entry  or  of  action 
first  accrued,  the  person  entitled  to  such  entry  or  right 
of  action  was  within  the  age  of  twenty-one  years,  in- 
sane or  imprisoned,  such  person  or  any  one  claiming 
from,  by  or  under  him  may  make  such  entry  or  bring 
such  action  at  any  time  within  five  years  after  such 
disability  has  been  removed,  although  the  time  limited 
therefor  as  above  set  forth  may  have  expired.* 

And   if  the  person  first   entitled  to  make   entry  dies 

T.Jud.  Act,  ell.  9,  §.'5;  Coiiip.  T^aws  prevent   the   running  of  tlie   statut*' 

1915,   §  123ia.  of    limitations.      See    Jud.    Act,    cli. 

8  .Jud.  Act,  cli.  9,  §  .") ;  Conip.  Laws  12,     §§5,     6;     Conip.     Laws     191;'). 

191;),    §12315.      Coverture   does   not  SS  12356,    12357;    King   v.    Morritt. 

now  create  a  di^ahility  to  liring  an  67     Mich.     194,    217;     Douglass     v. 

ai'tion    and    consequently    does    not  Douglass,  72  Mich.  86,  98. 
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(lining  tilt'  eonliiiiuiiico  of  any  such  disability,  and  no 
determination  or  judgnieut  has  been  had  upon  the  title, 
right  or  action  which  accrued  to  him,  the  entry  may  bo 
made  or  action  brought  by  his  heirs  or  any  one  claiming 
under  him  at  any  time  within  five  years  after  his  death, 
although  the  time  limited  therefor  as  above  mentioned 
may  have  exi)ired.^  But  if,  at  the  time  when  the  right 
of  entry  or  of  action  first  accrued,  the  person  entitled 
thereto  was  under  any  of  the  disabilities  before  men- 
tioned and  died  without  having  recovered  the  premises, 
no  further  time  for  making  entry  or  bringing  action  is 
allowed  by  reason  of  the  disability  of  any  other  person.^" 
But  after  the  statute  has  commenced  to  run,  no  subse- 
quently occurring  disability  or  devolution  of  the  estate 
will  arrest  it.^* 

§  26.  When  new  action  may  be  brought  within  one  yeai*. 
If  an  action  is  abated  by  the  death  of  a  party,  or  if, 
after  a  verdict  for  the  plaintiff,  the  judgment  is  arrested, 
or  if  judgment  be  given  for  the  plaintiff  and  is  reversed 
for  error  therein,  the  plaintiff  or  any  person  claiming 
from,  by  or  under  him  may  bring  an  action  for  the  same 
cause  at  any  time  within  one  year  after  the  determina- 
tion of  the  original  action  or  after  the  reversal  of  the 
judgment.^^ 

§  27.  Within  what  time  people  may  commence  suit. 

No  suit  for  the  recovery  of  land  is  allowed  to  be  com- 
menced by  or  in  behalf  of  the  people  of  this  state  unless 
within  fifteen  years  after  the  right  or  title  of  the  people 
of  the  state  therein  first  accrued,  or  within  fifteen  years 

S.Tuil.  Act,  ell.  9,  H>;  Coinp.  Laws  12  .Tud.    Act,    eh.    9,    §10;    Conip. 

2915,  §12316.  Laws    191.5,    §12.320;    McKenzio    v. 

lOJiuL    Aft,    eh.    9,    §7;     Conip.       A.  P.  Cook  Co.,  113  Midi.  452. 
Laws   1915,   §  12317. 

11  Do    Mill    V.    MofTatt,    10    Mi.-li. 
125. 
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after  the  people  or  those  from  or  through  whom  they 
claim  have  been  seized  or  possessed  of  the  premises  or 
have  received  the  rents  and  profits  of  the  premises  or 
some  part  of  them.^^ 

LIS  PENDENS 

See  Ejectment. 

LOGS 

See  Liens,  etc. ;  Venue. 

LOST  INSTRUMENTS 

Cross-Beferenoe :    Bail. 

Whenever  any  record,  paper  or  proceeding  in  or  re- 
lating to  any  cause  or  special  proceeding  pending  or 
determined  in  any  court  of  record  in  this  state  is  lost, 
any  person  having  an  interest  in  the  recovery  of  the  lost 
record,  paper  or  proceeding  may  apply  to  the  court  hav- 
ing jurisdiction  of  the  cause  or  of  the  records  thereof 
for  an  order  that  a  duplicate  of  the  lost  record,  paper  or 
proceeding  be  prepared  and  filed  in  the  court.^ 

The  person  making  such  application  must  show  to 
the  satisfaction  of  the  court  that  the  record,  paper  or 
proceeding  proposed  to  be  restored  once  existed  and  has 
been  lost  without  his  fault  or  connivance,  directly  or  in- 
directly, thereupon  the  court  will  direct  the  manner  of 
proceeding  to  supply  the  loss  and  the  notices  to  be  given 
to  parties  interested  in  the  application.^ 

The  court  before  whom  such  an  application  is  pend- 
ing may  issue  subpoenas  for,  and  compel  the  attendance 
of,  witnesses,  and  may  direct  the  examination  of  wit- 
nesses on  interrogatories,  and  compel  witnesses  to  sub- 
is  Jud.  Act,  ch.  9,  §  11 ;  Comp.  2  .Tud.  Act,  ch.  4,  §  18 ;  Comp. 
Laws  1915,  §  12.'^21.                                   Laws  1915,  §  12265. 

IJud.    Act,    ch.    4,    §17;     Comp. 
Laws  1915,  §12264. 
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mit  to  such  examination,  for  the  purpose  of  establishing 
any  point  in  the  proceeding.^ 

If  the  court  is  satisfied  that  the  record,  paper  or  pro- 
ceeding which  is  proposed  to  be  substituted  for  the  lost 
original  exhibits  all  the  material  facts  of  the  original, 
an  order  will  be  entered  that  the  substitute  be  filed  or 
recorded  with  the  officer  to  whom  belongs  tlie  custody  of 
the  original.* 

During  the  continuance  of  the  loss  of  the  original, 
the  substituted  record,  paper  or  proceeding  will  have 
the  same  effect  in  all  respects  and  in  all  places  as  the 
original.* 

The  restoration  of  a  lost  record,  paper  or  proceed- 
ing is  not  a  prerequisite  to  the  introduction  of  secondary 
evidence  of  it.  The  statute  providing  for  proceedings 
for  restoration  takes  away  no  common  law  right  and 
alters  no  common  law  rule  of  evidence.  It  only  supplies 
a  method  by  which  lost  record  evidence  may  be  restored 
and  perpetuated,  wherever  restoration  is  practicable, 
and  does  not  provide  for  doing  anything  which  courts 
of  record  have  not  inherent  power  to  do.^  Courts  of 
general  jurisdiction  have  a  broad  discretion  in  supply- 
ing lost  files,  the  exercise  of  which  will  not  be  inter- 
fered with  where  no  hardship  is  suffered  as  a  result  of 
it.^ 

Proof  and  disproof  of  loss  of  instruments,  in  actions, 
including  proof  of  loss  of  negotiable  bill  or  note  sued 
on,  is  expressly  provided  for  by  statute,^  as  is  the  right 
to  recover  on  a  lost  bill  or  note,  on  giving  an  indemnity 
bond.^ 

3Jud.    Act,    ch.    4,    §19;     Comp.  7  Carver  v.  Smith,  113  Mich.  207; 

Laws  1915,  §  12266.  Hyman    v.    Kadrovach,    180    Mich. 

4Jud.    Act,    ch.    4,    §20;     Comp.  370. 

Laws  1915,  §  12267.  8Jud.     Act,    ch.     17,     §§54,    55; 

6Jud.    Act,    ch.    4,    §20;     Comp.  Comp.  Laws    1915,   §§12542,   12543. 

Laws  1915,  §  12267.  9  Jud.    Act,    ch.    17,     §§55,    56; 

6  Drake  v.  Kinsell,  38  Mich.  232;  Comp.  Laws  1915,   §§12543,  12544. 

Newton  v.  Newton,   166  Mich.  421.  Statute    does    not    apply    to    non- 


1168  Lunatics 

LUNATICS 

See  LiMiTiATiON  OF  Actions;  Guardians  ad  Litem,  etc.;  Abatement; 
Habeas  Corpus. 

MACHINES 

See  Evidence  (operation  in  oouit). 

MAIL 

See  Service  of  Paper;   Supreme  Court. 

MAINTENANCE 

See  Attorneys. 

MALICIOUS  PROSECUTION 

§  1.  Nature  of  action. 

§  2.  Elements  of  cause  of  action. 

§  3.  False  and  malicious  attachment. 

§  4.  Probable  cause. 

§  5.  Advice  of  counsel. 

§  6.  Proving  want  of  probable  cause. 

§  7.  Proving  malice. 

§  8.  For  what  suits,  maliciously  prosecuted,  case  lies. 

§  9.  Pleading. 

Cross-Beferences:  Costs;  False  Imprisonment;  Pleading;  Joinder  op 
Causes  op  Action, 

§  1.  Nature  of  action. 

Akin  to  the  wrongs  of  slander  and  libel  is  the  wrong 
of  a  malicious  prosecution,  because,  altliough  it  injuri- 
ously subjects  the  party  to  expense  and  trouble  to  make 
his  defense,  it  is  also  a  most  effective  species  of  defama- 
tion, the  defamatory  matter  being  not  only  published, 
but  made  more  formal  and  apparently  authoritative  by 
the  machinery  of  the  law  being  made  use  of  for  the  pur- 
pose.^ Mr.  Bishop  ^  has  defined  malicious  prosecution 
as  the  putting  in  motion  of  any  process  of  the  law  and 

negotiable     instruments.       Reese     v.  1  Cooley,    Torts,    10.'^.;    Rish.    Non- 

Dyer,     199     Midi.     204;      Coon     v.       Cont.  Law,  sec.  222. 
Bouchard,  74   Mich.  4SG.  2  Bish.  Non  Cont.  Law,  sec.  22L 
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the  carrying  of  it  forward  until  it  terminates  in  favor 
of  the  one  prosecuted,  maliciously  and  without  reason- 
able or  probable  cause,  to  his  injury  in  respect  either 
of  personal  security  or  of  property.  The  supreme  court 
of  Michigan  has  said  that,  if  the  prosecution  is  willful, 
wanton  or  reckless,  or  against  the  prosecutor's  sense  of 
duty  or  right,  or  for  ends  he  knows,  or  is  bound  to  know, 
are  wrong  and  against  the  dictates  of  public  policy,  it 
is  malicious.'  The  action  lies  for  the  malicious  prosecu- 
tion of  a  civil  suit  as  well  as  a  criminal  one.* 

§  2.  Elements  of  cause  of  action. 

To  maintain  a  suit  for  malicious  prosecution,  three 
distinct  propositions  must  be  established: 

1.  The  fact  of  the  alleged  prosecution  ^  and  that  it  has 
come  to  a  legal  termination  in  the  plaintiff's  favor. 

2.  That  the  defendant  had  not  probable  cause.^ 

3.  That  he  acted  from  malicious  motives.''' 

The  termination  of  the  prosecution  alleged  to  be  ma- 
licious must,  in  general,  be  by  final  acquittal.  It  is 
not  enough  that  the  parties  in  a  case  which  they  might 
lawfully  settle  have  effected  a  compromise  and  thereby 

3  Hamilton  v.  Suiitli,  39  Mich.  law  doctrine,  which  was  displaced 
222.  by  the  statute  of  Marlbridge  in  the 

Vexatious  prosecution  in  name  of  u2nd    year    of    Henry    III,    giving 

another,    without    his    consent,    see  costs  to  successful  defendants.     The 

Jud.  Act,  ch.  20,  §  4 ;   Comp.  Laws  courts  are  about  evenly  divided  on 

1915,  §  12740.  this    question,    some   of   them   main- 

4  Krzyszke  v.  Kamin,  163  Mich.  taining  the  old  common  law  rule, 
290.  while   others  have   adopted  the  rule 

6  Hickey  v.  Sehellenbarger,  180  that  an  action  for  malicious  prose- 
Mich.  548.  It  is  not  necessary  that  cution  will  not  lie  unless  there  has 
there  should  be  an  arrest  or  a  been  an  arrest  of  the  person  or 
seizure  of  property.  The  malicious  seizure  of  property, 
prosecution  of  a  civil  suit,  and  6  Gilecki  v.  Dolemba,  189  Mich, 
especially  the  swearing  out  of  a  107;  Hickey  v.  Sehellenbarger,  180 
false    attachment    without    probable  Mich.  548. 

cause,      is      actionable.       Brand      v.  7  Hamilton    v.     Smith,    39    Mich. 

Hinchman,    68    Mich.   590.      This   is  222;    Hickey   v.   Sehellenbarger,   180 

clearly  a  return  to  the  old  common-  Mich.  548. 
2  Abbott— 5 
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terminated  it,  or  that  the  defendant  was  discharged  be- 
cause the  offense  was  misnamed  in  the  papers,  or  be- 
cause of  formal  defects.'  But,  in  this  state,  and  accord- 
ing to  the  better  reason,  it  is  held  that  the  entry  of  a 
nolle  prosequi  by  the  prosecuting  officer  is  a  sufficient 
discharge,^  although  the  contrary  rule  has  been  adopted 
in  some  of  the  other  states."  When  an  action  is  ground- 
less and  malicious,  the  same  general  rule  applies.  There 
must  be  a  termination  of  the  suit  in  favor  of  the  defend- 
ant in  it.  Were  the  rule  otherwise,  the  defendant  in 
the  action  complained  of  might  recover  in  an  action  for 
nuilicious  prosecution,  and  yet  be  convicted,  or  have  a 
judgment  rendered  against  him,  in  the  former  suit." 

§  3.  False  and  malicious  attachment. 

But  the  reason  of  the  rule  does  not  apply  in  the  case 
of  the  suing  out  of  a  false  and  malicious  attachment,  so 
that  it  is  not  necessary  that  the  attachment  should  have 
been  discharged  or  otherwise  terminated  in  favor  of  the 
plaintiffs  in  the  suit  for  malicious  prosecution.^^ 

§  4.  Probable  cause. 

As  to  what  constitutes  probable  cause,  it  should  be 
said  that  actual  personal  knowledge  of  the  facts  is  not 
necessary,  but  while  a  party,  who  institutes  a  criminal 
prosecution,  could  act  upon  facts  and  circumstances 
broiight  to  his  knowledge  through  usual  and  ordinary 
])usiness  channels,  he  must  nevertheless  honestly  believe 
the  information  thus  obtained  to  be  true,  and  the  in- 
formation must  be  of  that  character  and  obtained  from 
such  sources  that  business  men  generally,  of  ordinary 
care,  prudence  and  discretion,  would  act  upon  it  under 

SCooley,   Torts,   186;    Mailatte   v.  H  Brand    v.    Hinohman,   68    Mich. 

Woickgenant,   147  Mich.   266.  590. 

9  Stanton   v.   Hart,   27   Mich.   539.  12  Brand   v.    Hinohman,    68    Mieh. 

10  See  2  Greenl.  Ev.,  see.  452.  590. 
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similar  circuiiistaiices,  l)elieviii^  it  to  be  reliable.^'  'I'o 
ascertain  whether  probable  cause  existed,  the  true  iii- 
(juiry  is  not  what  the  actual  facts  were, — whether  they 
were  such  as  to  authorize  the  institution  of  the  proceed- 
ing,— but  whether  the  party  instituting  it  had  reason 
to  believe  and  did  believe  they  were." 

§  5.  Advice  of  counsel. 

In  this  state,  the  rule  has  been  adopted  that,  Avhere 
one  places  all  the  facts  before  his  counsel,  and  acts  upon 
his  opinion,  proof  of  this  fact  makes  a  case  of  probable 
cause,  provided  the  disclosure  appears  to  have  been  full 
and  fair,  and  no  material  facts  withheld.^*  It  should 
ap])ear  that  the  statement  of  the  facts  to  counsel  was 
tiuthful  and  inclusive  of  everything  within  the  party's 
knowledge  of  material  importance  to  the  case, — in  other 
words,  it  should  be  a  fair  and  honest  submission  of  tlie 
facts  pertaining  to  the  matter.**  When  this  can  be 
shown,  and  the  advice  of  counsel,  based  upon  such  state- 
ment, is  acted  upon  in  good  faith,  it  operates  as  a  com- 
plete defense  to  the  action  for  malicious  prosecution,  be- 

13  Galloway  V.  Burr,  32  Mich.  332 ;  Webster   v.    Fowler,    89    Mich.   303; 

McGurn  v.  Brackett,  33  Me.  331.  Kompass    v.    Light,    122    Mich.    86; 

14 Galloway  V.  Burr,  32  Mich.  332;  Whittemore    v.    Walter,    193    Mich. 

Lytton     V.     Baird,     9o     Ind.     349;  .•'.65;     Thomas    v.    Bu.sh,    200    Mich. 

Bourne   v.   Stout,    62   III.   261;    Cold  224. 

V.  Curtis,  16  Minn.  182;  Bennett  v.  16  Stanton  v.  Hart,  27  Mich.  539; 

Eddy,  120  Mich.  300;  Fleckinger  v.  Thurston   v.   Wright,   77   Mich.   96; 

TafFee,  149  Mich.  678.  Peterson    v.    Toner,    80    Mich.    350; 

15  Fleckinger  v.  Taffee,  149  Mich.  Huntington  v.  Gault,  81  Mich.  144; 

678;   Le  Clear  v.  Perkins,  103  Mich.  Webster   v.    Fowler,   89    Mich.    303; 

131;    Fletcher   v.   Chicago  &  N.   W.  Perry  v.   Sulier,  92  Mich.   72;    Har- 

K.    Co.,    109    Mich.    363;    Perry    v.  ris    v.    Woodford,    98    Mich.     147; 

Sulier,  92  Mich.  72;  Harris  v.  Wood-  Govaski   v.  Downey,  100  Mich.  429; 

ford,    98     Mich.     147;     Govaski     v.  Tiiompson   v.  Price,  100  Mich.  558; 

Downey,    100    Mich.    429;    Poupanl  Le  Clear  v.  Perkins,  103  Mich.  131  ; 

V.   Dumas,   105   Mich.   326;    Wakely  Cooney    v.     Chase,    81    Mich.    203; 

V.    .Johnson,    115    Mich.    285;    Paw-  Wiesinger   v.   First   Nat.   Bank,   106 

lowski    V.    .Tenks,     115     Mich.     275;  Mich.   291;    Poupard   v.   Dumas,   105 

Huntington  v.  Gault,  81  Mich.  144;  Mich.  326. 
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cause  it  disproves  at  least  one  of  the  essential  elements 
of  the  plaintiff's  case. 

§  6.  Proving  want  of  probable  cause. 

The  burden  of  proof  is  upon  the  plaintiff,  in  a  suit 
for  malicious  prosecution,  to  show  want  of  probable 
cause.  A  prima  facie  case  may  be  made  by  showing  a 
plaintiff's  discharge,  but  it  is  not  conclusive.  It  is  the 
settled  rule  in  Michigan  that,  the  facts  being  conceded, 
want  of  probable  cause  is  a  question  of  law  to  be  de- 
termined by  the  court.  If  there  is  a  conflict  of  evidence 
as  to  the  facts  claimed  by  the  plaintiff  to  show  this,  it 
is  the  duty  of  the  court  to  instruct  the  jury  clearly  what 
facts,  .when  established,  will  justify  a  finding  of  want 
of  probable  cause.  A  general  charge  is  not  sufficient." 
As  Lord  Mansfield  has  said,  the  question  of  probable 
cause  is  a  mixed  proposition  of  law  and  fact.  Whether 
the  circumstances,  alleged  to  show  it  probable  or  not 
probable,  are  true  and  existed  is  a  matter  of  fact;  but 
whether,  supposing  them  to  be  true,  they  amount  to  a 
probable  cause  is  a  question  of  law.^* 

The  want  of  probable  cause  will  not  be  inferred  from 
the  mere  failure  of  the  prosecution.  Nor  does  malice 
establish  want  of  probable  cause,  because,  as  is  well  said 
in  one  case,  a  person  actuated  by  the  plainest  malice 
may  nevertheless  have  a  justifiable  reason  for  prosecu- 
tion; and,  indeed,  the  offense  itself,  or  the  belief  in  its 
having  been  committed,  is  likelv  to  incite  malice.^^    If 

17  Eankin  v.  Crane,  104  Mich.  6 ;  Fleckinger  v.  Taffee,  149  Mich.  678 

Hamilton   v.    Smith,   39   Mich.   222;  Gilecki  v.  Delemba,  189  Mich.   107 

Wilson    V.    Bowen,    64    Mich.    133;  Slater    v.    Walter,    148    Mich.    650 

Huntington  v.  Gault,  81  Mich.  144;  Burbanks    v.    Lepovsky,    134    Mich 

Perry  v.  Sulier,  92  Mich.  72 ;   Paw  .^91 ;  Askin  v.  Pillen,  136  Mich.  682 

lowski    V.    Jenks,    115    Mich.    275;  Marlatte  v.  Weickgenant,  147  Mich. 

Harris  v.  Woodford,  98  Mich.  147;  266. 

Fine    v.    Navarre,    104    Mich.    93;  18  Johnstone    v.    Sutton,    1    T.    E. 

Bennett    v.    Eddy,    120    Mich.    300;  545. 

Davis  V.  McLaulin,  122  Mich.  393;  19  Cooley,    Torts,    184;    sustained 
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there  is  probable  cause  in  fact,  the  motive  with  which 
a  suit  is  prosecuted  is  immaterial.^" 

§  7.  Proving-  malice. 

The  plaintiff  in  an  action  for  malicious  prosecution 
must  also  prove  that  the  prosecution  was  malicious. 
Malice  may  be  proved  by  direct  evidence  or  it  may  be 
inferred  from  circumstances,  and  generally  it  may  be 
inferred  from  the  want  of  probable  cause,  though  the 
latter  can  never  be  presumed  or  inferred  from  the  most 
express  malice.^^  The  question  of  malice  in  actions  for 
malicious  prosecution  is  one  of  fact,  and  is  for  the  jury 
alone.^^ 

The  malice,  which  is  required  to  be  shown  to  sustain 
the  averment  of  malice  in  a  suit  for  a  malicious  prosecu- 
tion, is  express  malice,  or  in  other  words,  malice  in 
fact.^^  In  a  legal  sense,  any  unlawful  act,  done  w^illfully 
and  purposely  to  the  injury  of  another,  is,  as  against 
that  person,  malicious.^*  Malice,  in  this  form  of  action, 
is  not  to  be  considered  in  the  sense  of  spite  or  hatred 
against  an  individual,  but  of  malus  animus,  and  as  de- 
noting that  the  party  is  actuated  by  improper  and  in- 
direct motives.^®     It  is  not  necessarily  revenge  or  other 

by  numerous  decisions;   Hamilton  v.  1611;   2  Gi-eenl.  Ev.  sec.  453. 

Smith,  39  Mich.  222.     See  also  Bish.  23  2  Thomp.  Trials,  sec.  159/5,  cit- 

Non-Cont.   Law,  sec.   242;    Le   Clear  ing    Humphries    v.    Parker,    52    Me. 

V.    Perkins,    103    Mich.    131;    Web-  502. 

stcr  V.  Fowler,  89  Mich.  311;   Mar-  24  2  Greenl.  Ev.  sec.  453;   Bell  v. 

latte     V.     Weiekgenant,     147     Mich.  Fernald,   71   Mich.   267;    Eagle    Tp. 

266;   Smith  v.  Austin,  49  Mich.  286.  Highway    Com 'rs   v.    Ely,   54   Mich. 

20Goode  V.  Eslow,  151  Mich.  48;  173;   Long  v.  Tribune  Printing  Co., 

Marlatte  v.  Weiekgenant,  147  Mich.  107      Mich.      207;      Zimmerman     v. 

266.  Whiteley,    134   Mich.    39;    Bacon    v. 

21  Hamilton  v.  Smith,  39  Mich.  Michigan  Cent.  R.  Co.,  66  Mich. 
222;  Carson  v.  Edgeworth,  43  Mich.  166;  Austin  v.  Hyndman,  119  Mich. 
241;   Brand  v.   Hinchman,  68  Mich.  615. 

590;   2  Greenl.  Ev.  sec.  453.  25  Mitchell  v.  Jenkins,  5  Barn.  & 

22  Hamilton  v.  Smith,  39  Mich.  Adol.  588;  Forbes  v.  Hagman,  75 
222;    Hickey  v.   Schellenbarger,   180       Va.  168. 

Mich.    548;    2    Thomp.    Trials,    sec. 
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base  and  malignant  passion.  Whatever  is  done  will- 
fully and  purposely,  if  it  be  at  the  same  time  wrong  and 
unlawful,  and  that  known  to  the  party,  is,  in  legal  con- 
templation, malicious.  That  which  is  done  contrary  to 
one's  own  conviction  of  duty,  or  with  a  willful  disre- 
gard of  the  rights  of  others,  whether  it  be  to  compass 
some  unlawful  end  or  some  lawful  end  by  unlawful 
means  or  to  do  a  wrong  and  unlawful  act,  knowing  it  to 
be  such,  constitutes  legal  malice.^^ 

§  8.  For  what  suits,  maliciously  prosecuted,  case  lies. 

In  a  civil  suit  of  a  sort  involving  no  defamation,  no 
arrest,  no  attachment  of  goods  and  no  injury  outside  of 
the  sphere  of  the  costs  which  the  defendant  recovers  of 
the  i^laintitf,  the  English  rule  is  that  the  prevailing  de- 
fendant has  been  fully  indemnified  by  the  costs,  so  that 
he  has  suffered  nothing,  and  consequently  that  he  can- 
not maintain  this  action."  But  in  this  state,  the  rule  is 
that,  if  a  man  is  hurt  or  damaged  in  his  property,  busi- 
ness, credit  or  reputation  by  the  malicious  commence- 
ment or  prosecution  of  a  civil  suit  without  probable 
cause,  he  can  maintain  an  action  on  the  case  for  such 
hurt  or  damage.  It  is  not  necessary  that  there  should 
be  an  arrest  or  a  seizure  of  property.  The  matter  of 
costs  is  not  a  sufficient  reason  for  denying  the  remedy 
in  this  state,  as,  under  the  practice,  the  costs  awarded 
the  prevailing  party  are  never  sufficient  to  re-imburse 
him  for  the  actual  expenses  of  the  litigation,  to  say  noth- 
ing of  the  loss  of  time  and  the  inconvenience  and  the 
trouble  suffered.^* 

26  Wills      V.      Noyes,      12      Pick.  27Bisb.  Nou-Cout.   Law,  see.  244, 

(Mass.)  324;  Hamilton  v.  Smith,  39  citing  Cotterell   v.   Jones,   11   C.  B. 

Mich.    222;    Biering    v.    First    Nat.  713,  16  Jur.  88;   Sinclair  v.  Eldred, 

Bank,  69  Tex.  599;   Stevens  v.  Mid-  4    Taunt.    7;    Webber    v.    Nicholas, 

land  E.  Co.,  10  Exeh.  356;  Page  v.  Ryan  &  M.,  N.  P.  419,  4  Bing.  16. 

Cnshing,    38    Mo.    523;    Mitchell    v.  28  Brand    v.    Hinchnian,    68   Mich. 

Wall,   111   Mass.  492;    Alexander  v.  590. 
Harrison,  38  Mo.  258. 
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No  distinction  exists  between  criminal  and  civil  actions 
upon  the  question  as  to  want  of  probable  cause  and 
malice.^' 

§9.  Pleading. 

The  declaration  must  state  facts  to  show  all  the  ele- 
ments going-  to  make  up  the  cause  of  action. ^'^  It  is  held 
that  the  defense  of  ])robable  cause  may  be  shown  under 
tiie  general  issue  wiiere  the  declaration  sets  out  in  full 
tlie  records  of  the  suit  the  institution  of  which  is  claimed 
1()  )»(■  malicious,^^  but  not  othei'wise.*^ 

MANDAMUS 

I.  General  Considerations 

§  1.  Statutory  provisions. 

§  2.  Definition  and  nature  of  writ. 

§  ,*?.  Existence  of  other  remedy. 

§  4.  Discretionary  acts. 

§  5.  Writ  as  discretionary. 

§  6.  Court  from  which  writ  may  issue. 

§  7.  Jurisdiction  of  circuit  courts. 

§  8.  Who  should  or  may  be  relator. 

§  9.  Against  whom  writ  should  run. 

II.  Against   Inferior   Courts   and   Judicial   Officer.^ 

§  10.  Governing  rules  and  their  application. 

Sll.  To  review  jurisdiction,  dismissal,  appeals,  etc. 

S  12.  To  review  orders  relating  to  pleadings. 

S  1.'!.  To  compel  acts  relating  to  judgment. 

§  14.  To  review  rulings  as  to  costs. 

§  15.  To  review  rulings  as  to  temporary  injunctions. 

29  Le  Clear  v.  Perkins,  103  Mich.  notice  of  the  defenses  made,  were 
].'!!.  See  also  Krzyszke  v.  Kamiii,  insufficient  under  rule  7  to  support 
162  Mich.  290.  the   proof.     The  general   issue   is  a 

30  See  McDonald  v.  Hal!,  19.'>  denial  of  all  things  that  a  plain- 
Mich.  50.  tiff   must   establish   to   maintain   his 

31  Steadman  v.  Keets,  129  Mich.  action.  Want  of  jirobable  cause  is 
G69.      See    also    Birdsall  v.    Smith,  one   of   these.'' 

158    Mich.    ;?90,    whore    it    is    said:  32  White    v.    McQueen,    9()    Mich. 

"It  is  also  contended  that  the  pleas       2-19. 
of    the    general    issue,    without    any 
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III.  Against  Public  Officers 
§  16.  General  rule. 
§  17.  Against  state  officers. 

§  18.  Application  of  rules  to  particular  officers  and  acts. 
§  19.  To  try  title  to  office. 

IV.  Against    Private    Corporations    or    Associations 
§  20.  General  rules. 
§  21.  Enforcement  of  orders  of  Railroad  and  Warehouse  Commission. 

V.  Procedure 
§  22.  Old  practice  by  alternative  writ. 
§  23.  Present  practice  in  Michigan. 
§  24.  Time  to  commence  proceedings. 
§  25.  Petition. 
§  26.  Order  to  show  cause. 
§  27.  Motion  to  quash  alternative  writ. 
§  28.  Answer  or  return. 

§  29.  Effect  of  answer, 

§  30.  Motion  to  strike  part  of  answer. 

§  31.  Procedure  on  failure  to  answer. 
§  32.  Procedure  after  filing  of  answer. 

§  33.  Hearing  in  supreme  court. 

§  34.  What  relief  will  be  granted. 

§  35.  Costs  and  damages. 

§  36.  Obligation  to  obey  writ. 

§  37.  Effect  of  mandamus. 

§  38.  Review  in  supreme  court. 

Cross-He ferences:  Contempt;  Bill  of  Particulars;  Defaults;  Bill 
of  Exceptions;   Change  of  Place  of  Trial. 

I.  General  Considerations 
§  1.  Statutory  provisions. 

Chapter  36  of  the  Judicature  Act  governs  mandamus 
proceedings  and  modifies  some  of  the  provisions  in  re- 
gard thereto  as  before  existing.  The  principal  changes, 
however,  are  that  a  motion  to  vacate  the  order  or  de- 
termination complained  of  is  not  now  a  condition  pre- 
cedent if  such  order  or  determination  was  made  after 
hearing  counsel  in  opposition  thereto;  that  no  circuit 
court  shall  have  jurisdiction  to  issue  the  writ  against 
any  state  officer;  and  that  all  material  facts  stated  in  the 
return  not  specifically  denied  by  plea  are  to  be  taken 
as  true. 
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§  2.  Definition  and  nature  of  writ. 

This  writ  is  so  called  from  the  emphatic  word  in  the 
Latin  form  of  it,  ''mandamus,"  meaning  "we  com- 
mand." It  has  been  defined  by  Mr.  Justice  Blackstone 
as  a  command  issuing-  in  the  king's  name  from  the  court 
of  King's  Bench,  and  directed  to  any  person,  corpora- 
tion or  inferior  court  of  judicature  within  the  king's 
dominions,  requiring  them  to  do  some  particular  thing 
therein  specified  which  appertains  to  their  office  and 
duty,  and  which  the  court  of  King's  Bench  has  previ- 
ously determined,  or  at  least  supposes,  to  be  consonant 
to  right  and  justice.  It  is  said  by  him  to  be  a  high  pre- 
rogative writ,  of  a  most  extensively  remedial  nature.^ 
It  is  not  a  judicial  writ,  but  a  prerogative  writ,  and  was 
so  defined  by  Lord  Mansfield,  who  spoke  of  it  as  a  pre- 
rogative writ  flowing  from  the  king  himself,  sitting  in 
the  court  of  King's  Bench,  superintending  the  police 
and  preserving  the  peace  of  the  country.^ 

The  writ  of  mandamus,  as  known  in  modern  times, 
is  a  command  from  a  common  law  court  of  competent 
jurisdiction,  in  the  name  of  the  state  or  sovereign,  di- 
rected to  some  officer,  corporation  or  inferior  court,  re- 
quiring the  performance  of  a  particular  legal  duty  there- 
in specified,^  whether  such  duty  is  imposed  by  statute 
or  arises  apart  from  any  statutory  provision.* 

13     Cooley's     Bl.      Comm.     110;  Dunklin    County    v.    Dunklin    Dist. 

McBride     v.     Common     Council,    47  Court,   23   Mo.   449;    Kendall   v.   U. 

Mich.   236.  S.,    12   Pet.    (U.   S.)    524;    MeBridc 

Mandamus    proceedings    in    Mich-  v.    Grand   Eapids    Common    Council, 

igan  are  now  civil   actions.     Wood-  32  Mich.  360;   Cincinnati  Volksblatt 

worth  V.  Old  Second  Nat.  Bank,  144  Co.  v.  Hoffmeister,  62  Ohio  St.  189; 

Mich.  438.  Ansonia  v.   Studloy,   67   Conn.   170; 

2  King  V.  Barker,  1  Wm.  Bl.  352.  Richardson  v.  Swift,  7  Houst.  (Del.) 

See    also    Rex    v.    Windham,    Cowp.  137;    State    v.    St.    Bernard    Police 

377;     Rex    v.    Vice    Chancellor    of  Jury,  39  La.  Ann.  759. 

Cambridge,  3  Burrows  1647;  Tawas,  4  People    v.    State    Treasurer,    24 

etc.,  R.  Co.  V.  Iosco   Circuit  Judge,  Mich.     469.       In     modern     practice, 

44  Mich.  479.  mandamus  is  nothing  more  than  an 

8  Rex  V.  Barker,  1  Wm.  Bl.  352;  action   at   law  between   the   parties. 
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A  prerogative  writ  was  one  which  did  not  issue  with- 
out a  preliminary  showing  why  the  extraordinary  power 
of  the  crown  should  be  called  to  the  party's  assistance; 
but,  in  this  state,  the  court,  when  speaking  of  mandamus 
as  a  prerogative  writ,  means  merely  that  the  writ,  in- 
stead of  being  a  writ  to  which  a  party  is  entitled  as  a 
matter  of  strict  right  in  all  cases,  is  a  discretionary 
writ,  to  be  granted  or  refused  according  to  the  circum- 
stances of  the  particular  case  as  shown  to  the  court  in 
pursuance  of  the  party's  application  therefor.  It  is  de- 
signed to  afford  a  summary  and  specific  remedy  in  those 
cases  where,  without  it,  the  party  would  be  subjected 
to  serious  injustice.^  It  is  granted  only  to  secure  or 
protect  substantial  rights  ®  by  compelling  the  perform- 
ance of  a  clear  legal  duty  '  in  cases  where  there  is  no 
other  adequate  specific  remedy.^ 

It  is  a  fundamental  rule  that  the  writ  does  not  lie 
to  prevent  action.^  Mandamus  issues  only  to  compel  the 
recognition  of  a  clear  legal  right  or  the  performance 
of  legal  duty.  It  does  not  issue  so  long  as  the  right  or 
the  duty  is  doubtful,  conditional,  inchoate,  prospective 
or  incomj^lete.^"     It  is,  from  its  very  nature,  a  remedy 

Kentucky     v.     Denuison,     24     How.  of  Sup 'rs  Kent   Co.,  47  Mich.  477; 

(U.  S.)    66;   Hartinau  v.  Greenhow,  Watennan-Watorbury    Co.    v.    Cato 

102  U.  S.  672.  Tp.  School  District,  183  Mich.  168; 

5  Tawas  &  B.  C.  E.  Co.  v.  Iosco  George  N.  Fletcher  &  Sons  v.  Al- 
Circuit  Judge,  44  Mich.  479.  pena  Circuit  .Tudge,  i:i6  Mich.   511. 

6  Pistorius    v.    Stempel,    81    Mich.  8  Sec  §  3,  post. 

133;    Schniedding  v.  May,  85  Mich.  9  People    v.    Inspectors    of    State 

1;     Tennant    v.    Crocker,    85    Mich.  Prison,  4  Mich.  190;   Attorney  Gen- 

328;    McCreery    v.    Cobb,    93    Mich.  oral  v.  Detroit  Common  Council,  164 

463;    People   v.   University   Regents,  Mich.  369. 

4  Mich.  98.  10  Peek  v.  Board  of  Sup 'rs  Kent 

7  People  V.  Jackson  Circuit  Co.,  47  Mich.  477;  Pipper  v.  Wayne 
Judges,  1  Doug.  302;  People  v.  Circuit  Judges,  122  Mich.  688; 
Branch  Circuit  Judge,  1  Doug.  319;  Ashwell  v.  Bullock,  122  Mich.  620; 
People  V.  Wayne  Circuit  .Judge.  19  Olds  v.  State  Land  Office  Com'r, 
Mich.  296;  Post  v.  Sparta  Tp.  150  Mich.  134 ;  Fuchs  v.  Grass  Lake 
Board,  63  Mich.  323;  Peck  v.  Board  Common    Council,    166    Mich.    569; 
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Avliich  cannot  be  hampered  by  any  narrow  or  technical 
bounds.  The  right,  coupled  with  the  necessity  of  such 
a  vindication  of  it,  supports  the  jurisdiction,  and  the 
court,  in  exercising  its  discretion,  while  careful  not  to 
use  the  writ  when  it  is  not  essential,  will  apply  it  where 
it  is." 

§  3.  Existence  of  other  remedy. 

Mandamus  will  not  issue  if  there  is  another  adequate 
remedy,"*  as  by  action,"  defense  to  an  action,"  statutory 
remedy,^*  certiorari,^'  or  appeal  or  writ  of  error.^^     It 


Electric  Park  Amusement  Co.  v. 
Wayne  Circuit  Judge,  155  Mich. 
640;  Fletcher  v.  Alpena  Circuit 
Judge,  136  Mich.  511;  Clarke  v. 
Hill,  132  Mich.  434;  People  v.  Cur- 
tis, 41  Mich.  723;  Loomis  v.  Eogers 
Tp.,   53   Mich.    135. 

11  Tawas,  etc.,  R.  Co.  v.  Iosco  Cir- 
cuit  Judge,   44   Mich.   479. 

11a  Trumbull  Motor  Car  Works  v. 
Wayne  Circuit  Judge,  189  Mich. 
554 ;  Glinnan  v.  Detroit  Recorder 's 
(;ourt,  173  Mich.  674;  Attorney  Gen- 
oral  V.  Detroit  Common  Council,  164 
Mich.  369;  Peninsular  Club  of 
Grand  Rapids  v.  Kent  Circuit  Judge, 
150  Mich.  614;  Wells  v.  Montcalm 
Circuit  Judge,  139  Mich.  544;  Burt 
V.  Wayne  Circuit  Judge,  82  Mich. 
253;  O'Brien  v.  Tallman,  36  Mich. 
13;  People  v.  Branch  Circuit 
Judges,  1  Doug.  319;  People  v. 
Wayne  Circuit  Judge,  19  Mich.  296. 
See  Polasky  v.  Kalamazoo  Circuit 
Judge,  147  Mich.  197;  People  v. 
St.  (.'lair  County  Sup'rs,  30  Mich. 
388. 

12  But  this  has  l>epn  held  not  to 
to  be  universally  true  in  relation  to 
corporations  and  ministerial  oflScers. 
MeCullough  V.  Mayor  of  Brooklyn, 
23   Wend.    (N.   Y.)    458;    People   v. 


Chenango  County  Sup'rs,  1  Kernau 
(N.  Y.)  573. 

13  Jennings  v.  Kalamazoo  Circuit 
Judge,  44   Mich.  99. 

14Eyke  v.  Lange,  90  Mich.  592. 

15  Graham  v.  Wayne  Circuit 
Judge,  143  Mich.  360;  S.  K.  Martin 
Lumber  Co.  v.  Menominee  Circuit 
Judge,  116  Mich.  354  (ruling  on  mo- 
tion to  dissolve  an  attachment)  ; 
Love  V.  St.  Clair  Circuit  Judge,  97 
Mich.  625  (to  vacate  order  for  con- 
tempt) ;  O'Brien  v.  Tallman,  36 
Mich.  13.  Compare  People  v.  Alle- 
gan Circuit  Judge,  29  Mich.  487. 

16  Zemon  v.  Wayne  Circuit  Judge, 
171  Mich.  589;  Craig  v.  Ingram 
Circuit  Judge,  171  Mich.  33;  Olds 
Motor  Works  v.  Wayne  Circuit 
Juilge,  104  Mich.  470;  Meyering  v. 
Wayne  Circuit  Judge,  164  Mich. 
604;  Weatherby  v.  Kent  Circuit 
Judge,  194  Mich.  46;  Wooster  v. 
Calhoun  Circuit  Judge,  150  Mich. 
459;  Morgan  v.  Kent  Circuit  Judge, 
150  Mich.  64;  Wood  v.  Wayne  Cir- 
cuit Judge,  150  Midi.  71;  Reynolds 
v.  Mecosta  Circuit  Juilge,  148  Mich. 
470;  Detroit  Ignited  Ry.  v.  Oakland 
Circuit  Judge,  146  Mich.  540;  City 
of  Flint  v.  Genesee  Circuit  Judge, 
146  Mich.  4.39;  Hitchcock  v.  Wavne 
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cannot  be  used  to  take  tlie  place  of  an  appeal  or  writ 
of  prohibition  or  any  other  writ  to  review  the  action 
of  lower  court. ^'''  But  it  is  no  objection  to  the  granting 
of  the  writ  that  the  adverse  party  may  be  punished 
criminally  for  omitting  to  do  the  act  to  compel  the  per- 
formance of  which  the  writ  is  sought,^®  nor,  according 
to  one  case,  that  there  is  a  specific  remedy  in  equity,^' 
although  it  has  been  held  that  mandamus  will  not  lie  to 
review  an  order  of  the  circuit  court  in  chancery  opening 
a  decree,  since  chancery  practice  affords  better  means 
for  reaching  equitable  results  than  are  to  be  found  in 
legal  proceedings.^** 

However,  the  existence  of  another  remedy  is  no  bar 
unless  it  is  adequate.^^  The  writ  will  issue  notwith- 
standing the  existence  of  other  legal  remedies,  where 
such  remedies  are  inadequate,  and  there  is  danger  of  a 
failure  of  justice  unless  the  writ  is  issued,^^  or  where 


Circuit  Judge,  144  Mich.  362 ;  Sharp 
V.  Montcalm  Circuit  Judge,  144 
Mich.  328;  Coffin  v.  Ontonagon  Cir- 
cuit Judge,  140  Mich.  420;  Recor  v. 
St.  Clair  Circuit  Judge,  139  Mich. 
156;  Hopper  v.  Livingston  Probate 
Judge,  137  Mich.  124;  Hyde  v. 
Chadwick,  —  Mich.  — ,  90  N.  W. 
333;  Detroit,  G.  E.  &  W.  R.  Co.  v. 
Eaton  Circuit  Judge,  128  Mich.  495; 
Moran  v.  Wayne  Circuit  Judge,  125 
Mich.  6;  Ambos  v.  Ingham  Circuit 
Judge,  123  Mich.  618;  Eeed  v.  St. 
Clair  Circuit  Judge,  122  Mich.  153; 
Hall  V.  Wayne  Circuit  Judge,  111 
Mich.  395;  Aldrich  v.  Wayne  Circuit 
Judge,  111  Mich.  525;  Sherwood  v. 
Ionia  Circuit  Judge,  105  Mich.  540; 
Chandler  v.  Antrim  Circuit  Judge,  97 
Mich.  621 ;  Gibson  v.  Lenawee  Circuit 
Judge,  97  Mich.  620;  John  Hancock 
Mut.  Life  Ins.  Co.  v.  Wayne  Probate 
Judge,  97  Mich.  613;  Thomas  v. 
Wayne  Circuit  Judge,  97  Mich.  608; 


Pulling  V.  Wayne  Probate  Judge,  97 
Mich.  605;  Olson  v.  Muskegon  Cir- 
cuit Judge,  49  Mich.  85;  Granger  \ 
Detroit  Superior  Judge,  44  Mich. 
.384;  People  v.  Jackson  Circuit 
Judge,  41  Mich.  5;  People  v.  Detroit 
Superior  Judge,  32  Mich.  190.  See 
Travelers'  Ins.  Co.  v.  Kent  Circuit 
Judge,  144  Mich.  687. 

17  Wells  V.  Montcalm  Circuit 
Judge,  139  Mich.  544. 

18  People  V.  Board  of  State  Au- 
ditors, 42  Mich.  422. 

19  People  V.  State  Treasurer,  24 
Mich.  468.  But  see  Attorney  Gen- 
eral V.  Common  Council  of  Detroit, 
164   Mich.   369. 

20  Coffin  V.  Ontonagon  Circuit 
Judge,  140  Mich.  420. 

21  Tawas  &  B.  C.  E.  Co.  v.  Iosco 
Circuit   Judge,  44  Mich.  479. 

22  People  v.  State  Treasurer,  24 
Mich.   468. 
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serious  results  will  otherwise  follow.^^  The  existence 
of  another  remedy  is  not  a  bar  if  the  slowness  of  or- 
dinary legal  forms  is  likely  to  produce  such  immediate 
injury  or  mischief  as  ought  to  be  prevented.'^*  For  in- 
stance, where  the  remedy  by  appeal  to  review  an  order 
is  not  sufficiently  expeditious  to  prevent  imprisonment, 
mandamus  is  proper  to  prevent  the  execution  of  the  or- 
der." 

§  4.  Discretionary  acts. 

The  general  rule  is  that  mandamus  does  not  lie  to  re- 
view or  coerce  acts  of  discretion,^^  unless  the  discretion 
is  clearly  abused,'^'''  or  unless  it  appears  from  the  find- 
ings of  facts  and  the  law  applicable  to  the  case  that  the 
relator  has  a  clear  legal  right  to  the  relief  denied  him, 
regardless  of  any  equitable  considerations,^^  but  it  does 
lie  to  compel  a  judge  or  other  officer  to  exercise  his  dis- 
cretion. The  exception  in  case  of  abuse  of  discretion, 
well  recognized  in  this  state,  has  in  many  instances  been 
carried  too  far  and  without  regard  to  the  rule  that  where 
an  abuse  of  discretion  is  reviewable  on  appeal  or  error 
or  otherwise  mandamus  should  not  be  granted.'^^  Dis- 
cretionary rulings,  which  it  has  been  held  will  not  be 
reviewed  by  mandamus  include,  inter  alia,  an  order  im- 
posing terms  on  the  setting  aside  of  a  default ;  ^°  order 
granting  or  refusing  a  new  trial ;  ^^  order  for  issuance 

23  Wood  V.  Lenawee  Circuit  Wayne  Circuit  Judge,  97  Mich.  C33. 
Judge,  84  Mich.  521.  27  See    Glinnan    v.    Judge    of    Re- 

24  Michigan  Mut.  Fire  Ins.  Co.  v.  Border's  Court,  173  Mich.  674; 
Wayne  Circuit  Judge,  112  Mich.  270.  Rachow  v.  Mayne,  209  Mich.  157. 
See  Chatfield  v.  Lenawee  Circuit  28  George  N.  Fletcher  &  Sons  v. 
Judge,  140  Mich.  636.  Alpena    Circuit    Judge,    136    Mich. 

26  Dillon     V.     Shiawassee     Circuit  511. 

Judge,   131   Mich.   574.  29  St.  Clair  Tunnel  Co.  v.  St.  Clair 

26  Glinnan  v.  Judge  of  Recorder's  Circuit  Judge,  114  Mich.  417. 

Court,   173   Mich.   674;    Pettinger  v.  30  Miller  v.  Wayne  Circuit  Judge, 

Montmorency     Circuit     Judge,     164  39  Mich.  375. 

Mich.  463 ;  People  v.  St.  Joseph  Cir-  81  Chicago    &    G.    T.    Ry.    Co.    v. 

cult  Judge,  39  Mich.  21;  Feleher  v.  Genesee    Circuit    Judge,    89    Mich. 
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of  commission  to  take  the  deposition  of  a  witness  on  a 
motion  for  a  new  trial ;  ^^  order  discharging  an  auditor 
to  investigate  accounts;'^  order  on  motion  to  set  off  one 
judgment  against  another;^*  order  to  stay  waste;'*  al- 
k:»wance  of  appeal  after  the  expiration  of  the  statutory 
period.*^ 

§  5.  Writ  as  discretionary. 

The  writ  of  mandamus  is  not  one  which  a  party  may 
demand  as  a  matter  of  right,  but  is  so  far  considered 
as  a  prerogative  writ  that  the  court  will  issue  or  with- 
hold it  according  to  its  discretion.^'''  Even  where  a 
prima  facie  right  to  relief  is  shown,  the  w^rit  will  not  be 
issued  in  all  cases,  but  regard  will  be  had  to  the  ex- 
igency which  calls  for  an  exercise  of  such  discretion, 
the  nature  and  extent  of  the  wrong  or  injury  which 
would  follow  a  refusal  of  the  writ,  and  other  facts  which 
have  a  bearing  upon  the  particular  case.'^  However, 
where  there  is  an  absolute  and  specific  duty  resting  on 
a  public  officer,  mandamus  to  compel  the  performance 
of  such  duty  is  no  more  matter  of  discretion  than  any 
other  remedv.®'     The  courts  will  not  issue  it  when  it 


.549;  Detroit  Tiig  &  Wrecking  Co. 
V.  Wayne  Circuit  Judge,  75  Mich. 
.TeO;  People  v.  .Judge  of  Wayne  Cir- 
cuit Court,  20  Mich.  220;  People  v. 
Branch  County  Circuit  .Tudge,  17 
Mich.  67.  Compare  Hester  v.  De- 
troit Recorder's  Court  .Tudge,  84 
Mich.  562. 

32  Muskegon  Booming  Co.  v.  Mus 
kegon   Circuit  .Judge,  97   Mich.   622. 

33  Anti-Kalsomine  Co.  v.  Kent  Cir- 
cuit .Judge,  123  Mich.  658. 

34  People  V.  St.  .Joseph  Circuit 
Judge,   ?.9  Mich.   21. 

36  People  V.  Marquette  Circuit 
Judge,  38  Mich.  244. 

36  Smith  v.  Wayne  Circuit  Judge, 
82  Mich.  0.".. 


37  Johnson  v.  Board  of  Sup  'rs  of 
Ionia  County,  202  Mich.  597;  First 
Nat.  Bank  v.  Clerk  of  T^nion  Tp., 
141  Mich.  404;  Anker  v.  Board  of 
Sup'rs  of  Iosco  County,  190  Midi. 
610;  O'Brien  v.  Wayne  Circuit 
.Judge,  131  Mich.  67;  MacKinnon  v. 
Auditor  General,  130  Mich.  552; 
Peojjle  V.  Board  of  State  Auditors, 
42  Mich.  422. 

38  Palmer-Stevenson  Const.  Co.  v. 
Mason  Circuit  Judge,  176  Mich.  '.V26\ 
Tennant  v.  Crocker,  85  Mich.  328. 
And  see  Granger  v.  French,  152 
Mich.  356. 

39  Auditor  General  v.  Van  Tassel, 
73  Mi<h.  28. 
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will  work  an  injustice,"  or  when  it  is  not  required  to 
be  issued  in  furtherance  of  justice.*^  It  will  not  issue 
where  it  is  clear  that  the  writ  is  applied  for  to  gratify 
the  spite  of  a  private  individual,  or  where  the  relator 
has  instigated,  authorized  or  approved  the  act  com- 
plained of;  *^  or  where  the  person  to  whom  it  is  addressed 
lias  no  power  to  obey  its  mandate;"  or  -where  relator 
has  been  culpably  dilatory  or  otherwise  at  fault;**  or 
where  the  writ  is  not  necessary;**  or  where  not  at  the 
time  necessary,  or  may  never  become  necessary,  to  x^i'o- 
tect  the  relator's  rights,*^  or  where  relief  can  be  granted 
in  a  pending  suit;*''  or  where  the  writ  is  not  necessary 
lo  ])L'rfoct  tlic  right  of  the  relator;*'  or  where  relator 
refuses  to  consent  to  do  equity;*'  or  where  relief  will 
not  be  substantial  nor  final;**'  or  where  great  confusion 
is  likely  to  result;*^  or  where  its  use  would  result  dis- 
astrously and  relator  will  not  ])e  ])re,judiced  l)y  refusal;*^ 


40  Johnson  v.  Board  of  Sujt'rs  of 
Ionia  County,  202  Mich.  597;  Craig 
V.  Wayne  Circuit  Judge,  192  Mich. 
106;  Electric  Park  Amusement  Co. 
V.  Wayne  Circuit  Judge,  155 
Mich.  640;  Wooster  v.  Calhoun 
Circuit  Judge,  150  Mich.  459; 
Robinson  v.  Branch  Circuit  Judge, 
142  Mich.  70;  Stuart  v.  Cor- 
lettc,  129  Mich.  611  ;  Wilkie  v. 
Ingham  Circuit  Judge,  52  Mich. 
641  ;  George  N.  Fletcher  &  Sons  v. 
Alpena  Circuit  Judge,  l.'>6  Mich. 
511. 

41  Price  V.  Kent  Circuit  Judge, 
159  Mich.  614;  Mason  v.  City  of 
Gladstone,  93  Mich.  232. 

42  Hale  V.  Risley,  69  Mich.  596. 

43  Corby  v.  Wayne  Probate  Judge, 
96  Mich.  11. 

44  People  v.  Detroit  Superior 
Judge,  41   Mich.  31. 

45  Schouwink     v.     Ferguson,     191 


Mich.  284;  Cox  v.  Common  Council 
of  City  of  Jackson,  152  Mich.  630; 
Ciiesebro  v.  Kent  Circuit  Judge,  70 
Mich.  650.  See  Burton  v.  Reynolds, 
110  Mich.  354. 

46  Mahon  v.  Wayne  Circuit  Judge, 
154  Mich.  497,  to  compel  issuance  of 
preliminary   injunction. 

47  Smith  v.  Auditor  General,  151 
Mich.    622. 

48  People  v.  Wayne  Circuit  Judge, 
14  Mich.  33. 

49  Auditor  General  v.  Board  of 
Sup'rs  of  Saginaw  County,  62  Midi. 
579. 

60  Sherburne  v.  Horn,  45  Mich. 
160. 

51  Wayne  County  Road  Com  'rs  v. 
Wayne  County  Auditors,  148  Mich. 
255. 

62  Attorney  General  v.  State  Board 
of  Agriculture,  152  Mich.  689. 


1184  Mandamus  §  5 

or  where  public  interest  would  be  injuriously  affected, 
if  there  is  a  doubt  as  to  its  propriety;  ^^  or  where  the 
order  sought  to  be  vacated  was  not  erroneous  at  the 
time  it  was  made,  notwithstanding  subsequent  occur- 
rences.** Mandamus  cannot  compel  an  officer  to  do  an 
act  which  is  not  within  his  powers,**  nor  will  it  issue 
unless  it  appears  that  the  person  to  whom  it  is  directed 
has  the  absolute  power  to  execute  it,*^  nor  where  a 
statute  is  enacted  after  the  filing  of  the  petition  which 
abrogates  the  rights  claimed  by  the  relator,*''  nor  where 
the  writ  of  mandamus  will  be  otherwise  ineffectual  or 
not  beneficial.*^  So  mandamus  will  not  be  granted  on 
technical  grounds  to  deprive  a  suitor  of  his  day  in 
court.*^  It  will  not  be  granted  to  enable  relator  to  ac- 
complish a  violation  of  the  statute,^®  nor  to  accomplish 
an  illegal  purpose  even  though  the  officer  against  whom 
it  is  invoked  is  charged  with  an  express  duty  under  the 
statute.®^  In  the  exercise  of  discretion,  the  court  properly 
refuses  the  writ  where  the  respondents  have  acted 
in  good  faith  and  the  question  at  issue  is  one  more  of 
policy  than  of  right  or  power,  and  it  is  not  made  to  ap- 
pear that  any  serious  evils  will  result.^^ 

53  New  York  Mortgage  Co.  v.  Sec-  City    of    Detroit,    159    Mich.    199 ; 
retary  of  State,  150  Mich.  197.  Fruitport   Tp.   v.   Muskegon  Circuit 

54  Castor  v.  Allegan  Circuit  Judge,  Judge,  90  Mich.  20 ;  Hatch  v.  Wayne 
54  Mich.  318.  Circuit      Judge,      138      Mich.     184; 

55  O  'Brien   v.    Tallman,    36   Mich.  Young  v.  Van  Buren  Circuit  Judge, 
13.  145  Mich.  341. 

66  Fuchs  V.   Common   Council,   166  59  Durand      v.      Saginaw      Circuit 
Mich.  569;  Turnbull  v.  Giddings,  95       Judge,  76  Mich.   624. 

Mich.  314.  60  Citizens'    Life    Ins.    Co.    v.    In- 

67  Preferred     Tontine     Mercantile      surance  Com'r,  128  Mich.  85. 

Co.  V.  Secretary  of  State,  133  Mich.  61  Cook  v.  Cheboygan  Election 
395.  Com'rs,  172  Mich.  437;  Board  of 
58  Palmer-Stevenson  Const.  Co.  v.  Sup  'rs  of  Cheboygan  County  v.  Men- 
Mason  Circuit  Judge,  176  Mich.  326;  tor  Tp.,  94  Mich.  386. 
W.  A.  Sturgeon  &  Co.  v.  Board  of  62  People  v.  East  Saginaw  Corn- 
Assessors    and    Common    Council    of  mon  Council,  33  Mich.  164. 


§  6  Mandamus  1185 

§  6.  Court  from  which  writ  may  issue. 

The  supreme  court  is  vested  by  the  constitution  of 
Michigan  with  the  power  to  issue  writs  of  mandamus.^^ 
The  jurisdiction  of  the  court  in  mandamus  cases  is  not 
statutory  but  plenary.^*  Since,  however,  the  jurisdiction 
of  the  circuit  courts  in  mandamus  cases  has  been  ex- 
tended, as  explained  in  the  next  section,  the  supreme 
court  has  so  strongly  favored  the  invocation  of  that 
jurisdiction  in  the  cases  to  which  it  is  applicable  as  to 
refuse  the  writ,  in  some  instances,  where  the  only  rea- 
son for  the  refusal  was  not,  of  course,  that  it  did  not 
possess  the  power,  but  that  application  should  have  been 
made  to  the  circuit  court. ^^  It  may  therefore  be  stated, 
as  a  general  rule  of  practice  in  cases  where  a  writ  of 
mandamus  is  the  appropriate  remedy,  that  the  applica- 
tion should  be  made  to  the  circuit  court  when  the  case 
is  within  that  court's  jurisdiction,  and  not  to  the  supreme 
court,  unless  there  is  some  special  reason  why  the  latter 
should  assume  jurisdiction.  Where,  however,  some  spe- 
cial exigency  or  the  public  interest  requires  the  imme- 
diate disposition  of  the  case  and  forbids  the  delay  of 
awaiting  an  opportunity  to  apply  to  the  circuit  court, 
the  supreme  court  will  assume  jurisdiction.®^  If  the 
circuit  judge  illegally  refuses  to  hear  an  application  for 
mandamus,  the  relator  should  apply  to  the  supreme 
court  for  an  order  to  compel  him  to  do  so.®' 

68  Const.    Art.    VII,    sec.    4;    Jud.  eeedings    by    mandamus    in    the    su- 

Act,   ch.   1,    §  9;    Comp.   Laws   1915,  preme  court  is  not  favored  where  re- 

§  12014.  sort  may  be  had  to  a  circuit  court. 

64  Tawas,  etc.,  R.  Co.  v.  Iosco  Cir-  Seilnacht  v.  Wayne  Probate  Judge, 

cuit  Judge,  44  Mich.  479;  Hosier  v.  190  Mich.  461. 

Higgins  Tp.  Board,  45  Mich.  340.  66  Seilnacht     v.     Wayne     Probate 

66  Seilnacht     v.     Wayne     Probate  Judge,   190  Mich.  461 ;    Loranger  v. 

Judge,  190  Mich.  461.     See  note  to  Navarre,  97  Mich.   615;   Mitchell   v. 

Loranger  v.  Navarre,  97  Mich.  615;  Bay  Probate  Judge,  155  Mich.  550. 

Mitchell  v.  Bay  Probate  Judge,  155  67  Backus    v.    Carleton,    97    Mich. 

Mich.  550,  Cir.  Ct.  Rule  50.  624. 

A   direct  review   of  probate   pro- 
2  Abbott— 6 
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§7.  Jurisdiction  of  circuit  courts. 

The  constitution  of  Michigan  of  1850,  prior  to  the 
amendment  of  1893  to  Article  6,  Sec.  8,  conferred  upon 
the  circuit  courts  *' power  to  issue  writs  of  habeas  cor- 
pus, mandamus,  injunction,  quo  warranto,  certiorari  and 
other  writs  necessary  to  carry  into  effect  their  orders, 
.iudgments  and  decrees  and  give  them  a  general  con- 
trol over  inferior  courts  and  tribunals  within  their  re- 
spective jurisdictions. "  ^* 

The  language  of  this  provision  is  not  as  explicit  as  it 
might  and  should  have  been  made,  and,  as  a  conse- 
(|uence,  a  considerable  difference  of  opinion  arose  in  the 
minds  of  the  profession  as  to  the  exact  extent  of  the 
jurisdiction  conferred  upon  the  circuit  courts  of  the 
state  to  issue  the  writ  of  mandamus.  There  being  no 
slatutory  provision  on  the  subject,  whatever  power  those 
courts  possessed  to  issue  the  writ  of  mandamus  was  de- 
lived  from  the  constitution. 

The  writ  of  mandamus  is  one  of  very  ancient  origin, 
well  known  at  the  common  law,  and  its  nature,  applica- 
tion and  limitations  were  well  established  and  under- 
stood at  the  time  of  the  adoption  of  the  constitution. 
Some  members  of  the  profession  construed  tlie  language 
of  the  constitution  which  has  just  been  quoted  to  mean 
that  the  circuit  courts  should  have  a  general  power  to 
issue  tlie  writs  of  habeas  corpus,  mandamus,  injunction, 
(juo  warranto  and  certiorari,  and  should  also  have  power 
to  issue  such  other  writs  as  might  be  necessary  to  give 
effect  to  their  general  jurisdiction,  whether  original  or 
appellate,  thus  confining  the  restrictive  words  in  their 
application  to  the  ** other  writs,"  while  others  of  the 
profession,  considering  both  the  context  and  the  possi- 
])le  unseemly  and  vexatious  consequences  which  miglit 

68  Const,  of  1850,  Art.  VI,  see.  8.         provision.      Mitchell   v.   Bay    Circuit 

A  probate   court   is   an   "inferior       Judge,    155    Mich.    550;     Swift     v. 

court"   within   the  nioaninj,'  of  this       Wayne  Circuit  Judges,  64  Mich.  479. 
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result  in  easily  supposed  cases  if  the  circuit  courts  were 
endowed  with  a  general  power  to  issue  the  writ,  held 
the  opinion  that  this  language  of  the  constitution  did 
not  confer  upon  the  circuit  courts  the  general  power, 
but  only  the  limited  power  to  issue  the  writ  when  "neces- 
sary to  cany  into  effect  their  orders,  judgments  and 
decrees,  and  to  give  them  a  general  control  over  in- 
I'eiior  courts  and  tribunals  within  their  res])ective  juris- 
dictions." Thus  this  uncertainty  and  conse(*[uent  dif- 
ference of  opinion  existed,  until  linally,  in  an  elaborate 
and  well-reasoned,  but  not  unanimous,  opinion,  the  su- 
preme court  resolved  the  doubt  and  confusion  by  de- 
ciding that  the  latter  view  was  the  correct  one,  that 
the  constitution  did  not  give  the  circuit  courts  power 
to  issue  the  writ  generally  or  in  all  cases  to  which  it  is 
applicable,  but  only  for  the  purposes  indicated  in  the 
restrictive  words  of  the  language  quoted.^* 

In  1893,  the  section  of  the  constitution  referred  to  was 
amended  by  adding  to  the  language  quoted  the  follow- 
ing words:  "And  in  all  snch  other  cases  and  matters 
as  the  supreme  court  shall  by  rule  prescribe. ' ' '''"  The 
supreme  court  accordingly,  on  ^[ay  31,  1893,  adopted  a 
rule '^  which,  witli  the  unimportant  change  of  a  single 
word,  was  retained  in  the  revised  rules  of  practice 
ado])ted  October  8,  1896,'*  and  in  the  amendment  of  May 
12,  1902,'''^  and  conferred  upon  circuit  courts  jurisdic- 
tion, witliin  their  respective  counties,  in  all  mandamus 
proceedings  involving  the  action  or  non-action  of  any 
ofhcer  oi-  ))oar<l  of  any  county,  township,  city,  vilhige  or 
school  district,  or  of  the  common  council  of  any  city  or 
village,  and  the  action  of  any  private  corporation  or  of- 
ficer oi-  })oaT-d  thereof.''*     The  present  constitution  car- 

69McBriao  v.  Common  Council  of  72  In  effect  January  1,  1897.     ('ir, 

(hand  Rapids,  .'52  Mich.  360.  Ct.  Rule  49. 

70  See  Pub.  Acts  1893,  p.  452.  73  127  Mich,  xxxiv. 

71  Former  Cir.  Ct.  Rule  108.  74  Cir.  Ct.  Rule  50. 
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ries  a  provision  identical,  except  in  phraseology,  with 
the  old  one  as  amended  in  1893,'^  and  the  present  court 
rule,  so  far  as  it  relates  to  the  jurisdiction  of  the  cir- 
cuit courts  in  mandamus  proceedings,  is  identical  with 
the  revised  rule  of  1896  and  the  amendment  of  May  12, 
1902.'« 

In  this  way,  and  to  this  extent,  the  jurisdiction  of 
the  circuit  courts  to  issue  the  writ  of  mandamus  has 
been  enlarged  from  what  it  formerly  was,  until  it  is 
nearly  general  and  is,  with  a  few,  but  important,  excep- 
tions, as  extensive  as  that  possessed  by  the  supreme 
court. 

In  any  case  to  which  the  jurisdiction  of  the  circuit 
court  extends,  application  ordinarily  should  be  made  to 
that  court  rather  than  to  the  supreme  court.''  On  fre- 
quent occasions,  orders  to  show  cause  have  been  denied 
by  the  supreme  court  on  the  ground  that  application 
should  have  been  made  to  the  circuit  court.  Where, 
however,  it  appears  that  the  public  interests  or  some 
exigency  requires  an  immediate  disposition  of  the  case, 
and  forbids  the  delay  of  awaiting  an  opportunity  to 
apply  to  the  circuit  court,  the  supreme  court  will  grant 
an  order  to  show  cause.'^  So,  also,  when  the  circuit 
judge  is  disqualified  to  act,'*  but  not  when  he  illegally 
refuses  to  act.  In  such  case,  application  should  be  made 
to  the  supreme  court  for  an  order  to  compel  him  to  act.*" 

The  circuit  court  has  no  jurisdiction  to  issue  a  writ 
of  mandamus  against  a  state  officer.®^ 

75  Const.  Art.  VII,  sec.  10.  80  Backus    v.    Carleton,    97    Mich. 

76Cir.   Ct.   Rule   50,   §1.  624. 

77  Mitchell  v.  Bay  Probate  Judge,  81  Jud.  Act,  ch.  36,  §  3 ;  Comp. 
155  Mich.  550 ;  Lyle  v.  Sherman,  147  Laws  1915,  §  13439.  This  is  a  new 
Mich.  424.     See  also   §  6,  ante.               provision. 

78  See  preceding  section. 

79  Hitchcock   V.   Taylor,   99   Mich. 
128. 
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§  8.  Who  should  or  may  be  relator. 

The  remedy  by  mandamus  is  substantially  a  civil 
remedy  in  its  nature,  and  one  which  is  applied  for  the 
protection  of  purely  civil  rights.  The  proceedings,  how- 
ever, are  usually  instituted  in  the  name  of  the  state  or 
sovereign  upon  the  relation  or  information  of  the  at- 
torney general  or  of  the  party  aggrieved.  This  method 
of  instituting  the  proceedings  is  of  very  ancient  origin 
and  seems  to  have  had  its  foundation  in  the  theory  that 
mandamus  is  a  purely  prerogative  writ,  issuable  not  of 
right,  but  only  at  the  pleasure  of  the  sovereign,  and 
hence  issued  only  in  his  name  and  as  an  attribute  of  his 
sovereignty.  The  proceedings  are  frequently  instituted 
by  the  attorney  general  when  the  controversy  is  one 
which  affects  a  public  right ;  and,  in  determining  whether 
the  proceeding  may  be  maintained  by  the  attorney  gen- 
eral, the  controlling  question  is  whether  the  injury  which 
it  is  sought  to  redress  is  public  in  its  nature,  affecting 
public  interests,  or  is  a  private  injury,  affecting  only 
private  rights.  In  the  former  class  of  cases,  the  pro- 
ceedings should  be  brought  by  the  attorney  general,  but, 
in  the  latter  class,  by  the  persons  in  interest.^^ 

The  general  rule  of  law  is  that  a  private  individual 
can  apply  for  the  writ  only  in  a  case  where  he  has  some 
private  or  particular  interest  to  be  subserved  or  some 
particular  right  to  be  preserved  or  protected  by  the  aid 
of  this  process  independent  of  that  which  he  has  in  com- 
mon with  the  public  at  large,  and  that  it  is  for  the  pub- 
lic officers  exclusively  to  apply  where  public  rights  are 
concerned."'     But  the  rule  which  rejects  the  interven- 

82  Gowan  v.  Smith,  157  Mich.  443.  University     Eegents,     4    Mich.     98; 

83  Scott  V.  Secretary  of  State,  202  People  v.  Inspectors  of  State  Prison, 
Mich.  629;  Osborne  v.  Richland  4  Mich.  187;  People  v.  Whipple,  41 
Township  Board,  183  Mich.  220  Mich.  548;  Wilson  v.  Cleveland,  157 
(acquiescence  of  prosecuting  attor-  Mich.  510;  People  v.  Green,  29  Mich, 
ney) ;  People  v.  Board  of  Sup'ra  121;  People  v.  Ihnken,  129  Mich. 
Kent  Co.,  38  Mich.  421;    People  v.  466;  Flanders  v.  Van  Buren  Super- 
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tion  of  private  complainants  ai?ainst  public  grievances 
is  one  of  discretion,  and  not  of  law,  and  although  there 
are  serious  objections  against  allowing  mere  interlopers 
to  meddle  with  the  public  affairs  and  it  is  not  usually 
allowed,  yet  where  the  public  interests  require  prompt 
action  and  the  public  officers  will  not  interfere,  the 
court  will  entertain  the  application  of  a  private  rela- 
tor." The  general  rule  is  that  the  party  interested  in 
the  right  withheld  shall  be  the  relator.^^  If  several  are 
jointly  interested,  they  may  and  should  join.^^ 

§  9.  Against  whom  writ  should  run. 

The  proper  party  or  parties  against  w^hom  a  writ  of 
mandamus  should  run  are  those  whose  duty  it  is  to  per- 
form the  act  required."  If  the  duty  is  imposed  upon 
the  functionaries  of  a  municipal  corporation,  the  writ 
should  run,  not  to  the  corporation,  but  to  the  officials 
upon  whom  the  duty  rests.'*  Where  relator  cannot  ob- 
tain the  relief  to  which  he  is  entitled  unless  the  writ 
issues  against  two  or  more,  they  are  all  properly  made 
parties  to  the  proceeding.*^  And  where  the  interests  of 
third  persons  would  be  directly  affected  by  the  issuance 

visors,     160     Mich.     27;     Sweet    v.  86  City  of  Grand  Eapids  v.  Judge 

Smith,  153  Mich.  674;  Smith  v.  City  of   Superior   Court,   102   Mich.   321; 

of   Saginaw,   81    Mich.    123;    Elliott  Campau  v.  Detroit  Board  of  Public 

V.   City  of  Detroit,  121  Mich.  611;  Works,  86  Mich.  372. 

Berube   v.   Wheeler,   128    Mich.    32;  87  Farrell  v.  King,  41  Conn.  448; 

Sterling  v.   University  Regents,   110  (iaal    v.    Townsend,    77    Tex.    464; 

Mich.  369.  I^yon  v.  Rice,  41  Conn,  245;  Yerkes 

84  Thompson  V.  Secretary  of  State,  v.    Smith,    157    Mich.    557;    Golden 

192  Mich.  512,  522   (electors)  ;  Pec-  Star  Lodge  v.  Watterson,  158  Mich, 

pie  V.  Board  of  State  Auditors,  42  696. 

Mich.  422;   Giddings  v.  Blacker,  93  88  People    v.    New    York    Common 

Mich.    1;    Baldwin    v.   Alger   Super-  Council,    42    N.    Y.    81;    Mayor    v. 

visors,  189  Mich.  372   (electors).  Lord,  9  Wall.   (IT.  S.)   409. 

86  Ex    parte    Newman,    81    U.    S.  89  Dickson    v.    Detroit    Recorder 's 

152;    Hammar  v.  City  of  Covington,  Court  Judge,  136  Mich.  479. 
:•.  Mete.   (Ky.)   494. 
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of  the  writ,  it  will  not  ordinarily  issue  unless  they  are 
joined  as  parties.'" 

II.  Against  Inferior  Courts  and  Judicial  Officers 

§  10.  Governing"  rules  and  their  application. 

Mandamus  lies  to  inferior  courts  and  officers  exercis- 
ing judicial  functions,  for  the  purpose  of  compelling 
them  to  act,  but  not  to  compel  them  to  exercise  their 
judicial  power  in  any  particular  manner,  in  which  re- 
spect it  bears  a  close  analogy  to  the  writ  of  proceden- 
do.®^ It  is  a  proper  process  for  setting  a  court  in  mo- 
tion, hut  not  for  reviewing  and  setting  aside  its  affirma- 
tive judicial  action  when  other  suitable  and  effectual 
remedy  exists.'^  Mandamus  will  tlierefore  not  gener- 
ally lie  to  review  mere  irregularities  in  the  judicial 
action  of  an  inferior  court.®^ 

The  fundamental  iirinciple  underlying  the  entire  juris- 
diction by  mandamus  over  the  action  of  inferior  courts 
is  that,  in  all  matters  resting  within  the  discretion  of 
the  infeiior  tribunal,  mandamus  will  not  lie  to  control 
or  interfere  with  the  exercise  of  such  discretion,  and 
that  where  such  a  court  has  acted  judicially  upon  a  nuit- 
ter  })ro])erly  before  it,  its  decision  cannot  be  altered  or 
controlled    l)y    mandamus    from    a    superior    tribunal.'* 

90Caiiipau     v.    Boaitl    of    Public  Judge,    32    Mich.    190;    O'Brien    v. 

Works  of  City  of  Detroit,  86  Mieh.  Tallman,  36  Mich.  13;  People  v.  AI- 

372.  legan  Circuit  .Judge,  29  Mich.  487; 

91  People  V.  Ju<lge  of  Wayne  Olson  v.  Muskegon  Circuit  Judge, 
County  Court,  1  Mich.  359;   Cheever  49  Mich.  85. 

V.  Washtenaw  (Circuit  Judge,  45  94  People  v.  Monroe  Probate 
Mich.  6;  Shipman  v.  State  Live  Judge,  16  Mich.  204;  People  v.  Sag- 
Stock  Sanitary  Commission,  115  inaw  Circuit  Judge,  39  Mich.  123; 
Mich.  488;  Ambos  v.  Ingham  Cir-  People  v.  Detroit  Superior  Judge, 
cuit  Judge,  123  Mich.  618;  Lyle  v.  41  Mich.  31;  People  v.  Wayne  Cir- 
Cass  Circuit  Judge,  157  Mieh.  33.  cuit  Judge,  20  Mich.  220;  People  v. 

92  Lloyd  v.  Chambers,  56  Micii.  Branch  Circuit  Judge,  17  Mich.  67; 
236;  People  v.  Wayne  County  Manufacturers' Mut.  Fire  Ins.  Co.  v. 
Judge,  1   Mich.  3.39.  Daboll,  79  Mich.  241;  People  v.  De- 

93  People      V.      Detroit      Superior  troit    Superior   Judge,    41    Mich.    5; 
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Hence,  unless  the  question  involved  is  merely  one  of  law 
or  of  an  abuse  of  discretion,  the  writ  does  not  lie  to  re- 
view the  action  of  a  circuit  court  in  denying  a  motion 
for  a  change  of  venue  '^  or  for  a  continuance,^^  or  in  re- 
fusing to  set  aside  a  regularly  entered  default,®'''  or  in 
setting  aside  a  default,®*  or  in  setting  aside  or  refusing 
to  set  aside  a  judgment,®®  or  in  allowing  amendments 
to  a  proposed  bill  of  exceptions,^  or  in  extending  the 
time  for  settling  a  bill  of  exceptions  ^  or  the  time  for 
taking  an  appeal.^  But  the  action  of  an  inferior  court 
will  be  corrected  by  mandamus,  even  in  matters  lying 
within  its  discretionary  authority,  where  the  action 
clearly  amounts  to  an  abuse  *  of  discretion,  or  where  a 


People  V.  Moutcalm  Circuit  Judge, 
41  Mich.  550;  Mahoney  v.  People, 
43  Mich.  39;  People  v.  Francis,  52 
Mich.  575;  Sanborn  v.  St.  Clair  Cir- 
cuit Judge,  94  Mich.  519;  People  v. 
Marquette  Circuit  Judge,  38  Mich. 
244;  Pratt  v.  Davis,  105  Mich.  499; 
Felcher  v.  Brevoort,  97  Mich.  633; 
Davis  V.  Bush,  28  Mich.  432;  Dib- 
ble V.  Eogers,  2  Mich.  405 ;  Parker 
V.  Calhoun  Circuit  Judge,  24  Mich. 
408;  Wells  v.  St.  Joseph  Circuit 
Judge,  39  Mich.  21;  McMeekin  v. 
Saginaw  Probate  Judge,  150  Mich. 
354. 

95  State  V.  District  Court  of  Blue 
Earth  County,  141  Minn.  489;  Lyle 
T.  Cass  Circuit  Judge,  157  Mich. 
33;  Glinnan  v.  Detroit  Recorder's 
Court  Judge,  173  Mich.  674;  Greeley 
V.  Stilson,  27  Mich.  153 ;  Bresnahan 
V.  Cass  Circuit  Judge,  154  Mich. 
491 ;  Campbell  v.  Jackson  Circuit 
Judge,  155  Mich.  326;  Grand  Eap- 
ids,  etc.,  E.  Co.  v.  Cheboygan  Cir- 
cuit Judge,  159  Mich.  210;  Eachow 
V.  Mayne,  209  Mich.   157. 

M  Geddis  v.  Wayne  Circuit  Judge, 
151    Mich.    122;     Palmer-Stevenson 


Const.  Co.  v.  Withey,  176  Mich.  326. 

97  Boynton  v.  Kent  Circuit  Judge, 
163  Mich.  500;  Gorman  v.  Calhoun 
Circuit  Judge,  140  Mich.  230. 

98  St.  Louis  Hoop  &  Stave  Co.  v. 
Wayne  Circuit  Judge,  155  Mich.  311. 

99  McMillan  v.  Wayne  Circuit 
Judge,  155  Mich.  651. 

1  Morgan  v.  Kent  Circuit  Judge, 
150   Mich.   64. 

2  Pettinger  v.  Montcalm  Circuit 
Judge,  164  Mich.  463;  Carrier  v. 
Emmet  Circuit  Judge,  155  Mich.  344. 

3  Eoberge  v.  DeLisle,  158  Mich. 
16;  Small  v.  Olds,  151  Mich.  Ill; 
Graham  v.  Wayne  Circuit  Judge, 
143  Mich.  360 ;  Clark  v.  Berrien  Cir- 
cuit Judge,  194  Mich.  180;  Smith 
V.  Wayne  Circuit  Judge,  82  Mich. 
93;  Sanborn  v.  St.  Clair  Circuit 
Judge,  94  Mich.  519;  Hopper  v.  Liv- 
ingston Circuit  Judge,  139  Mich. 
100. 

4  Detroit  Tug  &  Wrecking  Co.  v. 
Wayne  Circuit  Judge,  75  Mich.  360 ; 
Churchill  v.  Emerick,  56  Mich.  536; 
Chicago,  etc.,  E.  Co.  v.  Newton,  89 
Mich.  549 ;  Smith  v.  Eeilly,  82  Mich. 
93;    City  of  Detroit  v.  Hosmer,  79 
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failure  to  exercise  discretion  is  clearly  sliown.^  Orders 
are  ordinarily  not  reviewable  by  mandamus  where  re- 
viewable on  appeal  or  writ  of  error,^  and  this  applies 
also  where  the  order  is  reviewable  on  appeal  or  error 
after  judgment.'''  When  a  party  desires  the  court  to  re- 
view the  final  judgment  or  decree  of  a  circuit  court 
upon  grounds  and  matters  which  appear  of  record,  and 
where  everything  necessary  to  a  determination  would 
be  regularly  returnable  on  a  writ  of  error  or  a  writ  of 
certiorari  or  an  appeal,  he  should  resort  to  the  appro- 
priate one  of  those  remedies  rather  than  to  mandamus.* 
It  was  formerly  the  rule  that  a  writ  of  mandamus 
would  not  lie  in  any  case  to  compel  a  circuit  judge  to 
vacate  an  order  unless  application  for  such  relief  had 
first  been  made  to  him,®  but  it  is  now  provided  by  statute 
that,  if  the  order  was  made  after  hearing  counsel  in 
opposition  thereto,  it  is  not  necessary  to  make  a  motion 


Mich.  384;  Van  Vrankin  v.  Gart- 
ner, 85  Mich.  140;  Early  v.  Ing- 
ham Circuit  Judge,  166  Mich.  517; 
Warren  v.  Connolly,  165  Mich.  274; 
Haines  v.  Kent  Circuit  Judge,  153 
Mich.  417;  Stenglein  v.  Saginaw 
Circuit  Judge,  128  Mich.  440. 

6  Dodge  V.  Van  Buren  Circuit 
Judge,  118  Mich.  189. 

6  See  §  3,  ante. 

7  Jones  V.  Wayne  Circuit  Judge, 
141   Mich.   408. 

This  applies  to  an  order  allowing 
intervention.  Weatherby  v.  Kent 
Circuit  Judge,  194  Mich.  46. 

8  Olson  V.  Muskegon  Circuit 
Judge,  49  Mich.  85;  Wiley  v.  Alle 
gan  Circuit  Judge,  29  Mich.  487; 
Stall  V.  Diamond,  37  Mich.  429; 
Dages  V.  Sanilac  Circuit  Judge,  122 
Mich.  490;  O'Brien  v.  Tallman,  36 
Mich.  13 ;  Cattermole  v.  Ionia  Cir- 
cuit Judge,  136  Mich.  274;  Michigan 
Mut.  Fire  Ins.  Co.  v.  Wayne  Circuit 


Judge,  112  Mich.  270;  St.  Clair  Tun- 
nel Co.  V.  St.  Clair  Circuit  Judge, 
114  Mich.  417;  Reed  v.  St.  Clair 
Circuit  Judge,  122  Mich.  153;  Hartz 
V.  Wayne  Circuit  Judge,  164  Mich. 
35;  Gifford  v.  Washtenaw  Circuit 
Judge,  189  Mich.  546;  Trumbull  Mo- 
tor Car  Works  v.  Wayne  Circuit 
Judge,  189  Mich.  554. 

9  Bennett  v.  Kalamazoo  Circuit 
Judge,  181  Mich.  700;  Hitchcock  v. 
Wayne  Circuit  Judge,  97  Mich.  614; 
Stenglein  v.  Saginaw  Circuit  Judge, 
128  Mich.  440 ;  Freud  v.  Wayne  Cir- 
cuit Judge,  131  Mich.  606;  Blain  v. 
Chippewa  Circuit  Judge,  145  Mich. 
59;  Laphara  v.  Oakland  Circuit 
Judge,  170  Mich.  564;  Mesler  v. 
Jackson  Circuit  Judge,  188  Mich. 
195;  Swarthout  v.  Saginaw  Circuit 
Judge,  99  Mich.  342;  Blain  v.  Chip 
pewa  Circuit  Judge,  145  Mich.  59; 
Aitken  v.  Chippewa  Circuit  Judge, 
146  Mich.  129. 
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for  the  vacation  of  the  order  before  instituting'  man- 
damus proceedings  to  review  it.^° 

Mandamus  does  not  lie  to  compel  the  vacation  of  an 
order  requiring  plaintiff  to  submit  to  a  physical  ex- 
amination before  trial," 

§  11.  To  review  jurisdiction,  dismissal,  appeals,  etc. 

Mandamus  is  the  proper  remedy  to  correct  an  order  of 
the  circuit  court  dismissing  an  appeal  from  justice's 
court,  as  a  writ  of  error  would  not  disclose  the  whole 
proceedings  on  the  motion  to  dismiss  and,  without  them, 
the  grounds  of  the  dismissal  under  the  order  entered  in 
the  cause  could  not  be  made  sufficiently  to  appear;  ^^  but, 
if  the  grounds  of  the  dismissal  appear  in  the  order,  so 
that  they  would  appear  in  the  return  to  a  writ  of  error, 
error  will  lie.^^  The  vital  distinction  is  that,  in  the 
former  case,  the  grounds  of  the  dismissal  do  not  appear 
of  record  and  hence  would  not  be  brought  up  on  a  writ  of 
error,  while  in  the  latter  they  do  so  appear  and  would  be 
brought  before  the  court  on  the  return  to  a  writ  of  error. 
And  so  mandamus  does  not  lie  to  compel  a  circuit  judge 
to  quash  a  summons  for  insufficient  service,^*  or  to  dis- 
miss an  appeal,^*  or  a  bill  in  equity,^^  or  a  garnishment 
proceeding,^'  or,  in  general,  in  any  case  where  the  in- 
ferior court  claims  jurisdiction  and  proceeds  to  a  final 
judgment,  but  it  does  lie  when  such  court  has  refused  to 

lOJud.    Act,    ch.    36,    §2;    Comp.  270;    Trumbull    Motor    Car    Co.    v. 

Laws  1915,  §  134.38.  Wayne    Circuit    Judge,    189    Mich. 

11  Hooper  V.  Wayne  Circuit  Judge,  •'554;     Eobinson    v.    Branch    Circuit 

175  Mich.  599.  Judge,  142  Mich.  70. 

18  People  V.  Wayne  Circuit  .Tudgo,  15  Sharp      v.      Montcalm      Circuit 

30  Mich.  98;   American  Boat  Co.  v.  Judge,    144   Mich.    328;    Mikkola   v. 

St.    Clair   Circuit   Judge,    194   Mich.  Houghton  Circuit  Judge,  165  Mich. 

146.  583. 

18  Stall  V.  Diamond,  37  Mich.  429;  16  Warren      v.      Lenawee     Circuit 

Detroit,   etc.,   R.    Co.   v.   Eaton    Cir-  .ludge,  160  Mich.  572. 

cuit  Judge,  128  Mich.  495.  17  Freud       v.       Saginaw       Circuit 

14  Michigan  Mut.  Fire  Ins.  Co.  v.  .ludge,   125  Mich.   670. 
Wayne    Circuit     .liulge,     112    Midi. 
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retain  jurisdiction  which  it  erroneously  supposed  it  did 
not  possess  and  has  made  no  final  order  which  might  be 
reviewed  by  appeal,  writ  of  error  or  otherwise,"  though 
not  wlien  it  has  made  such  an  order,^®  because  then  there 
is  another  adequate  remedy. 

Mandamus  will  issue  where  the  court  has  refused  to 
retain  jurisdiction,  supposing  it  had  no  jurisdiction  when 
it  had  jurisdiction  in  fact;  but  not  where  the  court  claims 
jurisdiction  in  a  case  where  it  is  not  entitled  to  exercise 
it,  since  such  action  of  the  court  can  be  reviewed  by  ap- 
peal or  writ  of  error. ^°  Where  the  question  which  the 
judge  determines  is  whether  there  is  jurisdiction  to  pro- 
ceed to  try  the  question  of  fact  in  contempt  proceedings, 
the  ruling  is  reviewable  by  mandamus,  it  being  the  only 
adequate  remedy.''^  It  does  not  lie  to  compel  setting- 
aside  of  an  order  quashing  a  writ  of  capias,^''  nor  to  com- 


18  Hitchcock  v.  Wayne  Circuit 
Judge,  144  Mich.  362;  Geddis  v. 
Wayne  Circuit  Judge,  151  Mich. 
122;  Coftsworth  v.  Wayne  Circuit 
Judge,  177  Mich.  565;  Small  v.  Che- 
boygan Circuit  Judge,  150  Mich.  6; 
Wooster  v.  Calhoun  Circuit  Judge, 
150  Mich.  459;  Horning  v.  Saginaw 
Circuit  Judge,  161  Mich.  4ir, ;  Brown 
V.  Mesnard  Mining  Co.,  105  Mich. 
653 ;  Montgomery  v.  Muskegon  Cir- 
cuit Judge,  100  Mich.  436;  Corn- 
stock  V.  Wayne  Circuit  Judge,  30 
Mich.  98;  People  v.  Swift,  59  Mich. 
529;  Wells  v.  Montcalm  Circuit 
Judge,  139  Mich.  544;  Dages  v. 
Sanilac  Circuit  .ludge,  122  Mich. 
490 ;  Coffin  v.  Ontonagon  Circuit 
Judge,  140  Mich.  420;  Michigan 
Mut.  Fire  Ins.  Co.  v.  Wayne  Cir 
cuit  Judge,  112  Mich.  270;  Catter- 
niole  V.  Ionia  Circuit  Judge,  136 
Mich.  274. 

19  Reynolds  v.  Mecosta  (Circuit 
Judge,  148  Mich.  470;  Kingsley  v. 
Kent  Circuit  Judge,  171  Midi.  ;;nr. ; 


Craig  V.  Collinwood,  171  Mich.  33; 
Peninsular  Club  of  Grand  Rapids  v. 
Kent  Circuit  Judge,  150  Mich.  614; 
Olds  Motor  Works  v.  Wayne  Circuit 
Judge,  164  Mich.  470;  Luter  v.  Kent 
Circuit  Judge,  151  Mich.  71;  Lemon 
V.  Oakland  Circuit  Judge,  140  Mich. 
504;  Sharp  v.  Montcalm  Circuit 
Judge,  144  Mich.  328;  City  of  Flint 
V.  Genesee  Circuit  Judge,  146  Mich. 
439;  Detroit  United  Ry.  v.  Oakland 
Circuit  Judge,  146  Mich.  540;  Reyn- 
olds V.  Mecosta  Circuit  Judge,  148 
Mich.  470. 

20  Trumbull  Motor  Car  Co.  v. 
Wayne  Circuit  Judge,  189  Mich. 
554;  Mikkola  v.  Houghton  Circuit 
.ludge,  165  Mich.  583;  Michigan 
Mut.  Fire  Ins.  Co.  v.  Wayne  Circuit 
Judge,  112  Mich.  270.  See  also  Peo- 
j)le  V.  Calhoun  Circuit  .Judges,  1 
Doug.  417;  Coatsworth  v.  Wayne 
Circuit  Judge,  177  Mich.  565. 

21  Montgomery  v.  Muskegon  Cir 
cuit   Judge,   100   Midi.  4;'.6. 

22  Kingslev  v.  Kent  Circuit  Judge, 
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pel  the  setting  aside  of  service  of  a  declaration  on  the 
alleged  agent  of  a  foreign  corporation.''®  It  lies,  it  has 
been  held,  to  vacate  the  service  of  a  capias  wrongfully 
issued,^*  or  to  set  aside  service  of  process  on  a  witness 
while  necessarily  in  attendance  upon  a  trial  outside  of 
the  jurisdiction  of  his  residence.^' 

Mandamus  is  the  only  adequate  remedy  to  review  the 
action  of  the  circuit  judge  in  compelling  a  justice  to  make 
a  return  to  an  appeal,  since  a  writ  of  error  would  not 
reach  the  wrong  complained  of,  because  the  record  would 
not  include  the  collateral  proceedings.^^  It  lies  to  review 
an  order  of  the  circuit  court  denying  leave  to  appeal  from 
a  judgment  of  a  justice  of  the  peace.^'  But  it  does  not  lie 
to  vacate  an  order  of  the  circuit  court  reinstating  an  ap- 
peal from  a  probate  court  where  the  order  would  be  re- 
viewable on  writ  of  error  after  final  judgment.^^ 

It  is  the  proper  remedy  to  compel  a  court  to  entertain 
jurisdiction  and  proceed  to  a  hearing,'^®  or  to  hear  an  ap- 
peal.®°  For  instance,  it  lies  to  compel  a  circuit  court  com- 
missioner to  proceed  on  an  order  of  reference.®^  So  it 
lies  to  compel  the  assessment  of  damages  after  a  judg- 
ment of  discontinuance,  where  such  assessment  follows 


171  Mich.  305;   Catterniole  v.  Ionia 
Circuit  Judge,  136  Mich.  274. 

23  Trumbull  Motor  Car  Co.  v. 
Wayne  Circuit  Judge,  189  Mich. 
554. 

24  Baldwin  v.  Branch  Circuit 
Judge,  48  Mich.  525. 

25  Mitchell  V.  Huron  Circuit 
Judge,  53  Mich.  541. 

26  People  V.  Allegan  Circuit 
Judge,  29  Mich.  487. 

27  Graham  v.  Wayne  Circuit 
Judge,  143  Mich.  360. 

28  Gifford  v.  Washtenaw  Circuit 
Judge,  189  Mich.  546. 

29  Brown  v.  Mesnard  Min.  Co.,  105 
Mich.  653;  Brown  v.  Kalamazoo  Cir- 


cuit Judge,  75  Mich.  274;  People  v. 
McKay,  Howell,  N.  P.  103.  Probate 
court.  Coot  V.  Ionia  Probate  Judge, 
93  Mich.  304;  Bliss  v.  Macomb  Pro- 
bate Judge,  129  Mich.  127. 

It  lies  to  compel  a  circuit  court 
to  proceed  to  hear  a  cause  in  chan- 
cery where  either  party  has  regu- 
larly claimed  a  trial  in  open  court, 
unless  an  order  has  been  made  upon 
good  cause  shown,  directing  it  to  be 
otherwise  proceeded  in.  People  v. 
Barry  Circuit  Judge,  27  Mich.  170. 

30  Cheever  v.  Washtenaw  Circuit 
Judge,  45  Mich.  6. 

31  People  V.  Randall,  37  Mich.  473. 
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as  a  matter  of  rigbt.^'^  But  it  does  not  lie  to  compel  a 
court  to  proceed  with  a  trial  that  has  been  enjoined.'^ 
It  lies  to  review  an  order  transferring  a  cause  from  the 
law  side  to  the  equity  side  of  the  circuit  court,  where  the 
order  is  not  discretionary  and  is  improperly  made.'^* 

§  12.  To  review  orders  relating  to  pleadings. 

It  has  been  held  that  the  ruling  on  a  motion  to  strike 
an  amended  declaration  from  the  files  can  be  reviewed 
by  mandamus,^*  and  that  it  lies  to  correct  the  action  of 
the  trial  court  in  ordering  a  bill  of  particulars  where  the 
order  is  too  broad.^^  But  it  will  not  lie  to  compel  rein- 
statement of  a  plea  stricken  from  the  files ;  ^^  to  review 
rulings  as  to  amendments  of  pleadings;^'  nor  generally 
to  vacate  an  ** erroneous"  order  relating  to  the  plead- 
ings.'* Interlocutory  questions  of  pleading  and  practice 
are  not  ordinarily  reviewable.'® 

§  13.  To  compel  acts  relating  to  judgment. 

Mandamus  lies  to  compel  the  entry  of  a  judgment  in 
a  proper  case,*®  but  not  a  judgment  on  the  merits  where 
the  party  was  not  entitled  thereto.*^  So  it  lies  to  compel 
a  change  in  the  judgment  so  as  to  make  it  correspond 
with  the  verdict.*^    And  it  has  been  held  that  where  a 

32  People  v.  Tripp,  15  Mich.  518;  634;  St.  Clair  Tunnel  Co.  v.  St. 
Johnson  v.  Dick,  69  Mich.  108.  Clair  Circuit  Judge,  114  Mich.  417. 

33  People  v.  Muskegon  Circuit  38  Gorman  v.  Calhoun  Circuit 
Judge,  40  Mich.  63.  Judge,  140  Mich.  230;  Grand  Eapids 

33a  Lake   Superior  Brass  Foundry  &   I.   Ey.   Co.   v.   Charlevoix   Circuit 

Co.,  176  N.  W.  409.  Judge,  133  Mich.  122. 

34  People  v.  Washtenaw  Circuit  39  Poupard  v.  Judge  of  Recorder 's 
Judges,  1  Doug.  434.  Court,  129  Mich.  662. 

35  Van  Vranken  v.  Wayne  Circuit  40  O  'Brien  v.  Tallman,  36  Mich. 
Judge,  85  Mich.  140.  13;  Barlow  v.  Piker,  138  Mich.  607. 

86  Steel  V.  Clinton  Circuit  Judge,  41  Orsland      v.      Wayne      Circuit 

133  Mich.  695.  Judge,  138  Mich.  395. 

37  Blackburn     v.     Alpena    Circuit  42  Frederick    v.     Mecosta     Circuit 

Judge,  136  Mich.  48;  City  of  Detroit  Judge,  52  Mich.  529. 
V.  Wayne  Circuit  Judge,  125  Mich. 
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circuit  judge  refuses  to  set  aside  an  irregular  judgment, 
this  Avrit  is  jiroper  to  compel  him  to  do  so."  So  it  lies 
to  vacate  an  order  of  a  circuit  court  setting  aside  a  judg- 
ment, where  such  order  would  not  have  been  granted 
but  for  a  stipulation,  the  conditions  of  which  had  not 
been  complied  with.**  But  it  does  not  lie  to  compel  a 
circuit  judge  to  sign  a  particular  decree,"  nor  to  set 
aside  an  order  refusing  to  set  aside  a  judgment  unless  an 
abuse  of  discretion  is  shown." 

§  14.  To  review  rulings  as  to  costs. 

The  action  of  the  circuit  court  on  proceedings  to  relax 
costs  on  appeal  from  the  clerk  may  be  reviewed  by  man- 
damus.*''' So  it  lies,  it  has  been  held,  to  review  an  order 
granting  costs  to  one  party  where  the  opposing  party 
was  entitled  thereto,*'  or  to  compel  a  circuit  court  com- 
missioner to  issue  execution  for  costs  taxed  by  him ;  *'  but 
it  will  not  issue  to  review  error  in  taxing  costs  against 
relator  (an  administrator)  personally,  there  being  a 
remedy  by  writ  of  error.^" 

§  15.  To  review  rulings  as  to  temporary  injunctions. 

Ordinai'ily  mandamus  will  not  issue  to  vacate  an  order 
refusing  to  grant,  or  granting  or  denying  a  motion  to 
dissolve,  a  temporary  injunction,®^  especially  where  the 

43  People  v.  Branch  Circuit  Judge,  v.  Wayne  Circuit  Judge,  187  Mich. 
18  Mich.  247.  411. 

44  People  v.  Branch  Circuit  Judge,  48  Koenigshof  v.  Spaulding,  59 
26  Mich.  370.  Mich.  245.     See  McOilvray  v.  Man- 

45  Ambos  V.  Ingham  Circuit  Judge,  istee  Circuit  Judge,  146  Mich.  480. 
12.3    Mich.    618;    Stevens   v.   Wayne  49  Watson    v.    Eandall,    44    Mich. 
Circuit  Judge,   161   Mich.   130.  514. 

46  McMillan  v.  Wayne  Circuit  50  Luther  v.  Kent  Circuit  Judge, 
Judge,  155  Mich.  651.  151  Mich.  71. 

47  Townsend  v.  Jackson  Circuit  51 B.  Siegel  Co.  v.  Wayne  Circuit 
Judge,  157  Mich.  231;  Schmidt  v.  Judge,  183  Mich.  145;  Harbor 
Wayne  Circuit  Judge,  136  Mich.  8i)rings  Lumber  Co.  v.  Emmett  Cir- 
658;  Patterson  v.  C'alhonn  (Jirmit  cuit  Judge,  ]60  Mich.  497;  Murphy 
Judge,  144  Mich.  416.     See  Tolsma  v.  Montmorency  Circuit  Judge,  150 
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injunction  has  spent  its  principal  force.*^  It  does  lie, 
however,  in  case  of  a  plain  and  gross  abuse  of  discre- 
tion,'^ or  where  the  question  in  dispute  is  merely  one  of 
law,"  or  where  the  court  did  not  pretend  to  exercise  its 
discretion."  So  it  lies  to  compel  the  dissolution  of  a 
temporary  injunction  improperly  issued  where  peti- 
tioner might  suffer  irreparable  damage  before  the  in- 
junction could  be  otherwise  dissolved,'^  as  where  the 
jtarty  affected  thereby  would  otlierwise  have  to  submit 
to  serious  injury  or  to  the  risk  of  proceedings  for  con- 
tempt in  disregarding  it;*'''  or  where  plaintiff  is  clearly 
not  entitled  to  the  relief,"  or  where  the  averments  of  the 
bill,  conceding  them  to  be  true,  are  insufficient  to  war- 
rant an  injunction.'® 


Mich.  392;  Wyoming  Tp.  v.  Judge 
of  Superior  Court  of  Grand  Rapids, 
158  Mich.  60;  Village  of  River 
Rouge  V.  Wayne  Circuit  Judge,  147 
Mich.  204  (not  ground  that  bill  was 
multifarious)  ;  Chatfield  v.  Lenawee 
Circuit  Judge,  140  Mich.  636;  Em 
ery  v.  Ionia  Circuit  Judge,  138  Mich. 
542;  Central  Bitulithie  Pav.  Co.  v. 
Manistee  Circuit  Judge,  132  Mich. 
126;  MacTavish  v.  Kent  Circuit 
Judge,  122  Mich.  242;  Kelsey  v. 
Wayne  Circuit  Judge,  120  Mich. 
457;  Briggs  v.  Wayne  Circuit 
Judges,  118  Mich.  200;  Doud  v. 
Mackinac  Circuit  Judge,  118  Mich. 
86;  Krolik  v.  Wayne  Circuit  Judge, 
112  Mich.  486;  Ionia,  E.  &  B.  Farm- 
ers' Mut.  Fire  Ins.  Co.  v.  Ionia  Cir- 
cuit Judge,  100  Mich.  606;  Detroit 
&  B.  Plank-Road  Co.  v.  Frazer,  98 
Mich.  141 ;  Chiera  v.  Wayne  Circuit 
Judge,  97  Mich.  638;  Detroit  L.  & 
N.  R.  Co.  V.  Flint  Circuit  Judge, 
61  Mich.  33.  Compare  Michigan 
United  Rys.  Co.  v.  Kalama/oo  Cir- 
cuit Judge,  159  Mich.  .•199. 


62  Mills  v.  Wayne  Circuit  Judge, 
77  Mich.  21U. 

53  Stenglein  v.  Saginaw  Circuit 
Judge,  128   Mich.  440. 

54  Bogert  v.  Jackson  Circuit 
Judge,  118  Mich.  457;  Thomas  v. 
Kent  Circuit  Judge,  116  Mich.  106; 
Ionia,  E.  &  B.  Farmers'  Mut.  Fire 
Ins.  Co.  V.  Ionia  Circuit  Judge,  100 
Mich.  606. 

55  Dodge  V.  Van  Buren  Circuit 
Judge,  118  Mich.  189,  where  refusal 
of  writ  was  based  solely  upon  the 
opinion  that  previous  opinions  of  the 
supreme  court  were  erroneously  de 
cided. 

56  Siegel  V.  Wayne  Circuit  .Judge, 
155   Mich.   459. 

57Tawas  &  B.  C.  R.  Co.  v.  Iosco 
Circuit  .ludge,  44  Mich.  479. 

68  Van  Norman  v.  .lackson  {'iiiuit 
Judge,  45  Mich.  204. 

59  Board  of  Sup  'rs  of  Wayne 
County  V.  Wayne  Circuit  .Tiulges,  106 
Mioh.  166. 
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III.  Against  Public  Officers 

§  16.  General  rule. 

It  may  be  affirmed  as  a  general  rule,  sanctioned  by  the 
best  authorities,  that  when  a  plain  and  imperative  duty 
is  specifically  imposed  by  law  upon  public  officers,  so 
that  in  its  performance  they  act  merely  in  a  ministerial 
capacity,  without  being  called  upon  to  exercise  their  own 
judgment  as  to  whether  the  duty  shall  or  shall  not  be 
performed,  mandamus  is  the  only  adequate  remedy  to  set 
them  in  motion,  and  the  writ  is  freely  granted  in  such 
cases,  the  ordinary  remedies  at  law  being  unavailing.^" 
The  same  rule  applies  where  the  duty  is  imposed  by 
statute  ®^  and  where  it  exists  independent  of  statute.^^ 
The  performance  of  a  mere  ministerial  duty  may  be  en- 
forced by  mandamus  where  the  duty  is  plainly  and  im- 
peratively imposed  by  law,  whether  the  duty  rests  on  an 
aggregate  body  such  as  a  common  council  or  is  incum- 
bent on  a  single  officer,^^  unless  the  circumstances  are 
clearly  such  that  justice  requires  that  the  writ  should 
not  issue,^*  or  there  is  another  adequate  remedy.^^  Re- 
moval of  an  officer  from  his  office  is  not  an  adequate 
remedy,^^  nor  is  the  fact  that  his  omission  is  punishable 
as  a  misdemeanor.^'  It  is  well  settled  that  mandamus 
lies  to  restrain  public  officers  and  board  from  exceeding 
their  jurisdiction  and  to  require  them  to  perform  such 

60  Attorney  General  v.  Alcona  Su-  63  People  v.  Detroit  Common 
pervisors,  167  Mich.  666;  Tennant  v.       Council,  28  Mich.  228. 

Crocker,  85  Mich.  328 ;  Price  v.  Oak-  64  Laubach  v.  O  'Meara,  107  Mich, 

field  Tp.  Board,  188  Mich.  524;  Han-  29. 

old  V.  Stambaugh  Common  Council,  65  Board  of  Sup  'rs  of  Bay  County 

16.3  Mich.  243.  v.     Board     of     Sup 'rs     of     Arenac 

See  generally  5  McQuillin's  Mun.  County,   111  Mich.  105;   Barber  As- 

Corp.,  §§  2539-2573.  phalt  Paving  Co.  v.  Village  of  High- 

61  People    V.    State    Ins.    Co.,    19  land  Park,  156  Mich.  178. 

Mich.  392.  66  Gowan  v.  Smith,  157  Mich.  443. 

62  People  V.  State  Treasurer,  24  67  People  v.  Board  of  State  Au- 
Mich.  468.                                                       ditors,  42  Mich.  422. 
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duties  as  the  law  imposes  on  tliem;^^  and  the  writ  has 
often  been  used  to  compel  such  officers  or  bodies  to  re- 
verse their  decisions.^*  It  does  not  lie  to  compel  the  per- 
formance of  duties  resting  in  the  discretion  of  the  officer,'® 
aithougli  in  such  a  case  it  lies  to  compel  the  officer  or 
))ody  to  act  hut  not  in  a  particular  wa}'.'^  It  lies  at  the 
instance  of  one  municipal  corporation  against  another 
only  when  the  statutni-y  relations  between  them  author- 
ize it."^ 

§  17.  Against  state  officers. 

^landamus  will  not  lie  against  the  governor  of  the 
state  to  compel  him  to  perform  any  of  the  duties  which 
the  laws  have  intrusted  to  him,  nor  against  the  legisla- 
ture to  compel  it  to  make,  or  refrain  from  making,  laws, 
or  to  meet  or  adjouni  or  to  take  any  action  whatsoever, 
though  the  duty  to  take  it  be  made  ever  so  clear  by  the 
constitution  or  the  statutes.  This  follows  very  clearly 
from  the  i^eculiar  construction  of  our  form  of  govern- 
ment, which  is  one  of  checks  and  balances  between  the 
different  branches  of  the  sovereign  power, — the  execu- 
tive, the  legislative  and  the  judicial, — which  the  people 
have,  in  the  constitution,  conferred  and  parceled  out,  the 
exemption  of  one  department  from  the  control  of  the 
other  being  not  only  implied  in  the  framework  of  gov- 
ernment, but  indispensably  necessary  if  any  useful  ajv 
portionment  of  power  is  to  exist. '''^ 

In  many  cases,  however,  the  head  of  an  executive  de- 
es Attorney    Goneral   v.   Board   of       ditor  General,  .".6  Mich.  271;  People 
Canvassers  of  Iron  County,  64  Mich.       v.  Governor,  29  Mieh.  320. 
6n7.  71  Shipnian    v.    State    Live-Stock 

69Teniinnt  v.  Crocker,  S.l  Midi.  Sanitary  Commission,  115  Mich.  488. 
.':2S.  72  Midland   School   Dist.   No.   9   v. 

70  Hicks  v.  Board  of  Trustees  of  Midland  School  Dist.  No.  5,  40  Mieh. 
Village  of  Perry,  151  Mich.  88;  Peo         551. 

pie    V.    Auditor    General,    88    Mich.  73  Peojile    v.    Governor,    29    Mich. 

74(5;      People     v.     Monroe      Circuit       .']20;   Gcrmaine  v.  Ferris,  17C  Mich. 
.Tudge,  'Mi  Mich.  274;  Penide  v.  An         585. 
2  Abbott— 7 
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partment  may  be  required  by  judicial  process  to  perforin 
a  legal  duty,  while  in  other  cases  the  court  is  entirely 
without  jurisdiction.  As  regards  such  an  officer,  the 
nature  of  the  case  and  of  the  duty  to  be  performed  deter- 
mine the  right  of  the  court  to  interfere  in  each  particular 
instance.  When  the  head  of  a  department  acts  as  a  mere 
assistant  or  agent  of  the  executive  in  the  performance 
of  a  political  or  discretionary  act,  he  is  no  more  subject 
to  the  control  of  the  courts  than  is  the  chief  executive 
himself;  '*  but  where  a  merely  ministerial  act  is  required 
to  be  done  independently  of  the  executive,  though  in  a 
certain  sense  he  is  an  executive  officer,  he  is  as  respon- 
sible to  legal  process  as  is  an  officer  intrusted  with  similar 
duties  of  a  lower  grade.'''^  Thus,  where  a  party  has  a 
right  under  a  statute  to  have  the  state  treasurer  pay  him 
some  definite  amount,  mandamus  will  lie  to  compel  the 
payment.'''^  But  mandamus  will  not  lie  to  compel  a  state 
officer  to  perform  any  but  some  unquestionable  and  legal- 
1}^  defined  duty.''  It,  therefore,  does  not  lie  to  coerce  the 
board  of  state  auditors  in  its  disposition  of  claims  not 
provided  for  by  general  laws,'^  but  does  to  compel  it  to 
perform  mandatory  duties  imposed  upon  it  by  statute 
outside  of  the  exclusive  powers  vested  in  it  by  the  con- 
stitution.'^    In  a  proper  case,  the  writ  may  be  issued 

74  People  V.  Auditor  General,  36  Public  Instruction,  176  Mich,  6; 
Mich.  271;  People  v.  Auditor  Gen-  Thompson  v.  Secretary  of  State,  191 
eral,  38  Mich.  746;  Beebe  v.  Com-  Mich.  303;  Plank  v.  Auditor  Gen- 
missioner  of  State  Land  Office,  137  eral,  192  Mich.  313. 

Mich.  48;  Hubbard  v.  Auditor  Gen-  76  Bresler  v.  Butler,  60  Mich.  40. 

eral,  120  Mich.  505.  77  Bresler  v.  Butler,  60  Mich.  40. 

75  People  V.  Governor,  29  Mich.  78  People  v.  Auditor  General,  38 
320;  People  v.  State  Treasurer,  23  Mich.  746;  People  v.  Board  of  State 
Mich.  499;  La  Grange  Tp.  v.  State  Auditors,  32  Mich.  191. 
Treasurer,  24  Mich.  468;  Rich  v.  79  People  v.  State  Board  of  Au- 
Board  of  State  Canvassers,  100  ditors,  42  Mich.  422.  See  also  Wis- 
Mich.  453;  Hoffman  v.  Auditor  Gen-  consin,  etc.,  E.  Co.  v.  Crossing 
eral,  136  Mich.  689;  Muskegon  Pub-  Board,  119  Mich.  505. 

lie    Schools    V.     Superintendent    of 
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against  the  secretary  of  state,^°  the  attorney  general,^^ 
or  the  state  treasurer.^'^ 

§  18.  Application  of  rules  to  particular  officers  and  acts. 

Subject  to  the  rules  already  stated,  mandamus  lies,  in 
a  proper  case,  to  compel  performance  of  duties  by  such 
state,  county  and  municipal  officers  as  commissioner  of 
land  office,^'  railroad  crossing  board,^*  state  canvassers,^* 
county  supervisors,®^  county  clerk,*'''  county  surveyor,*^ 
county  treasurer,®^  register  of  deeds,^°  board  of  pub- 
lic   works,®^    election    canvassers    and    commissioners,®^ 


80  Thompson  v.  Secretary  of  State, 
192  Mich.  512;  Scott  v.  Secretary 
of  State,  202  Mich.  629;  Isle  Eoyale 
Land  Corp.  v.  Secretary  of  State, 
76  Mich.  162. 

Mandamus  will  not  lie  to  the  sec- 
retary of  state  to  issue  a  land  pat- 
ent, ■which  by  law  he  is  not  author- 
ized to  issue,  though  he  has  been 
accustomed  to  do  so.  Crane  v.  Sec- 
retary of  State,  51  Mich.  195. 

81  Lamoreaux  v.  Attorney  General, 
89  Mich.  146.  Eefused  in  Pound  v. 
Attorney  General,  119  Mich.  528 ; 
Yates  V.  Attorney  General,  41  Mich, 
728. 

82  People  V.  State  Treasurer,  23 
Mich.  499;  People  v.  State  Treas- 
urer, 24  Mich.  468. 

83  People  V.  State  Land  Office 
Com'r,  23  Mich.  270.  Refused  in 
People  V.  State  Land  Office  Com  'rs, 
26  Mich.  146;  Beebe  v.  State  Land 
Office  Com'r,  137  Mich.  48. 

84  Wisconsin,  M.  &  N.  E.  Co.  v. 
State  Eailroad  Crossing  Board,  119 
Mich.  505. 

85  Eich  V.  State  Canvassers,  100 
Mich.  543.  Eefused  in  Baker  v. 
Board  of  State  Canvassers,  111 
Mich.  378.  Mandamus  lies  against 
the  board  of  state  canvassers,  in  con- 


nection with  the  canvass  of  votes 
at  a  primary  election,  to  restrain 
them  from  exceeding  the  powers  con- 
ferred on  them.  Bradley  v.  Board 
of  State  Canvassers,  154  Mich.  274. 

86  Anker  v.  Board  of  Sup'rs  of 
Iosco  County,  190  Mich.  610;  Bald- 
win V.  Board  of  Sup'rs  of  Alger 
County,  189  Mich.  372;  Paul  v.  Ben- 
zie Circuit  Judge,  169  Mich.  452. 
As  to  mandamus  to  compel  perform- 
ance of  statutory  duty  as  to  road, 
see  Pub.  Acts  1919,  No,  19,  §  7. 

87  Eefused  in  Schmedding  v.  May, 
85  Mich.  1. 

88  Board  of  Sup  'rs  of  Grand  Tra- 
verse County  V.  Allyn,  144  Mich.  300. 

89Eice  V.  Shay,  43  Mich.  380. 

90  Eefused  in  Austin  v.  Eegistcr 
of  Deeds,  41  Mich.  723. 

91  Campau  v.  Board  of  Public 
Works  of  City  of  Detroit,  86  Mich. 
372;  Van  Husen  v.  Heames,  91 
Mich.  519;  Owen  v.  Moreland,  132 
Mich.  477. 

92  Belknap  v.  Board  of  Can- 
vassers of  Ionia  County,  94  Mich. 
516  (distinguishing  Maynard  v. 
Board  of  Canvassers  of  Kent 
County,  84  Mich.  228) ;  Dickinson  v. 
Cheboygan  County  Canvassers,  14J' 
Mich.  513 ;  Hilton  v.  Common  Coun 
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common  council,''^  and  township  officers.^*  It  lies  to  com 
pel  the  perfomiance  of  duties  in  connection  with  elections 
and  the  canvassing  of  the  returns;  ^*  to  compel  the  mak- 
ing of  appointments  to  office,^®  and  the  removal  of  officers 
improperly  appointed.®'  However,  the  legality  of  pro- 
ceedings to  remove  an  officer  where  the  council  removing 
him  had  authority  so  to  do  cannot  be  reviewed  by  man- 
damus.®* It  does  not  lie  to  compel  a  village  clerk,®®  or 
members  of  a  city  council,^  to  attend  the  meetings  of  the 
council.     It  lies  to  compel  the  raising  of  money  to  pay 


cil  of  City  of  Grand  Kapids,  112 
Mich.  500;  Belknap  v.  Board  of 
Canvassers  of  Ionia  County,  94  Mich. 
516;  Baker  v.  Board  of  Election 
Com'rs,  110  Mich.  635;  Double  v. 
McQueen,  96  Mich.  39.  Refused  in 
Jennings  v.  Board  of  Election 
Com'rs  of  Delta  County,  137  Mich, 
720;  Baker  v.  Board  of  State  Can- 
vassers, 111  Mich.  378. 

93  Lies  to  compel  approval  of  bond 
of  city  attorney.  Speed  v.  Common 
Council  of  Detroit,  97  Mich.  198; 
Attorney  General  v.  Corliss,  98 
Mich.  372. 

94  Ramsey  v.  Everett  Tp.  Clerk, 
52  Mich.  344.  Refused  in  McHenry 
V.  Board  of  Chippewa  Tp.,  65  Mich. 
9 ;  Wolf  son  v.  Board  of  Rubicon 
Tp.,  63  Mich.  49 ;  Bailey  v.  Van  Bu- 
ren  Circuit  Judge,  128  Mich.  627. 

96  Baldwin  v.  Board  of  Sup  'rs  of 
Alger  County,  189  Mich.  372;  Com- 
mon Council  of  City  of  Detroit  v. 
Rush,  82  Mich.  532;  Belknaj)  v. 
Board  of  Canvas.sers  of  Ionia  Coun- 
1y,  94  Mich.  516  (distinguishiu.i,^ 
Maynard  v.  Board  of  Canvassers  of 
Kent  County,  84  Mich.  228;  Doublo 
v.  McQueen,  96  Mich.  39;  Baker  v. 
Board  of  Fjlection  Com'rs  of  Wayne 
County,    110    Miili.    63.3;    Hilton    v. 


Common  Council  of  City  of  Grand 
Rapids,  112  Mich.  500;  Elliott  v. 
City  of  Detroit,  121  Mich.  611.  Re- 
fused in  Maynard  v.  Kent  County 
Canvassers,  84  Mich.  228;  Baker  v. 
Board  of  State  Canvassers,  111 
Mich.  378;  Jennings  v.  Board  of 
Election  Com'rs  of  Delta  County, 
137  Mich.  720. 

But  mandamus  docs  not  lie  to  con- 
trol the  action  of  a  board  of  can- 
vassers in  recounting  votes  over 
which  it  has  jurisdiction,  since  the 
aggrieved  person  has  a  remedy  by 
quo  warranto  if  the  recount  is  er- 
roneous. Dickinson  v.  Cheboygan 
County  Canvassers,  148  Mich.  513. 

96  People  v.  Detroit  Common 
Council,  29  Mich.  108.  See  Ding- 
wall V.  Common  Council  of  Detroit, 
82  Mich.  568. 

97  Commissioners  of  Parks  and 
Boulevards  of  Detroit  v.  Common 
Council  of  Detroit,  80  Mich.  663. 
See  McLaughlin  v.  Burroughs,  90 
Mich.  311;  Seabury  v.  Wayne 
County  Auditors,  96  Midi.  46. 

98  Hartwig  v.  City  of  Manistee, 
l;!4  Mich.  615. 

99  People  v.  llinken,  129  Mich. 
466. 

1  People  V.  Wliij.ple,  41  Mich.  548. 
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bonds;  but  not  unless  necessaiy,'^  nor  where  the  validity 
of  the  bonds  is  in  doubt.'  It  lies  to  compel  public  officers 
to  pennit  an  inspection  of  papers  filed  in  their  office  and 
open  to  the  public,*  but  it  does  not  lie  to  compel  a  town- 
ship or  other  board  or  council  to  approve  a  liquor  bond, 
where  there  is  no  abuse  of  discretion.^  It  lies  to  compel 
police  officers  to  perfomi  a  specific  ministerial  act,  or,  it 
seems,  to  vacate  illegal  orders  made  by  them ;  but  it  does 
not  lie  against  officials  to  compel  enforcement  of  the 
criminal  law  by  obtaining  a  complaint  for  its  violation 
and  by  arrest.^  It  lies  to  compel  the  spreading  of  a  tax,'' 
but  not  where  the  effect  thereof  would  be  to  aid  a  fraud.^ 
It  also  lies  in  behalf  of  a  father  to  compel  a  board  of 
education  to  admit  his  child  to  the  public  schools.®     So 


2  People  V.  East  Saginaw  Com- 
mon Council,  33  Mich.  164.  See  also 
5  McQuillin   Mun.  Corp.,   §  2558. 

8  Loomis  V.  Rogers  Tp.,  53  Mich. 
135. 

4  Brown  v.  Washtenaw  County 
Treasurer,  54  Mich.  132;  Aitcheson 
V.  Huebner,  90  Mich.  643.  Compare 
Schmedding  v.  May,  85  Mich.  1. 

Mandamus  lies  to  compel  a  mu- 
nicipal water  board  to  permit  the 
common  council  to  have  necessary 
access  to  their  books  and  records. 
Field  V.  Board  of  Water  Com  'rs  of 
City  of  Manistee,  156  Mich.  186. 

5  Thomp.son  v.  Secretary  of  State, 
192  Mich.  512;  Wolfson  v.  Board 
of  Rubicon  Tp.,  63  Mich.  49;  Post 
V.  Board  of  Sparta  Tp.,  64  Mich. 
597;  McIIenry  v.  Board  of  Chip- 
pewa Tp.,  65  Mich.  9;  Divine  v. 
Board  of  Trustees  of  Village  of 
Lakeview,  121  Midi.  433;  Bailey  v. 
Van  Buri'ii  Circuit  .Judge,  128  Mich. 
627. 

\  common  council  having,  in  good 
faith  without  passing  o?i  the  suffi- 
ciency of  the  sureties,  refused  to  ac- 


cept a  liquor  bond,  mandamus  should 
merely  require  the  council  to  ex- 
amine into  its  sufficiency,  and  ap- 
prove the  bond  if  found  sufficient. 
Hawkins  v.  Common  Council  of  Vil- 
lage of  Litchfield,  120  Mich.  390. 
Compare  Power  v.  Village  of  Litch- 
field, 141  Mich.  350. 

6Gowan  v.  Smith,  157  Mich.  443. 

7  People  V.  St.  Clair  County 
Sup'rs,  30  Mich.  388;  Brown  v.  Neh- 
mer,  128  Mich.  690.  See  also  Wayne 
County  Sav.  Bank  v.  Supervisor  of 
Township  of  Roscommon,  97  Mich. 
630. 

Mandamus  is  the  proper  remedy 
to  compel  the  supervisors  to  spread 
upon  the  tax  rolls  of  their  county  a 
sum  lost  by  the  state  in  consequence 
of  the  failure  of  the  county  treas- 
urer to  account  for  moneys  received 
at  a  tax  sale  conducted  by  him.  Peo- 
jdo  v.  St.  Clair  County  Sup'rs, 
supra. 

8  Board  of  Sup  'rs  of  Cheboygan 
County  V.  Mentor  Tp.,  94  Mich.  386. 

9  People  V.  Detroit  Board  of  Edu- 
cation,  18  Mich.  400. 
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mandamus  to  compel  common  councils  to  grant  liquor 
licenses  or  not  to  revoke  licenses  is  often  granted.  How- 
ever, it  is  not  the  proper  remedy  to  recover  the  contract 
price  of  goods  furnished  a  school  district.^" 

Mandamus  lies  to  compel  a  board  of  supervisors  to 
hear  and  decide  a  claim  against  the  county,^^  but  not  to 
direct  what  decision  they  shall  make,  unless  the  claim  is 
a  liquidated  •  charge  against  the  county,  by  which  is 
meant  a  claim  the  amount  of  which  is  either  fixed  by  law 
or  has  been  ascertained  or  agreed  upon  between  the  par- 
ties,^^  in  which  case  mandamus  will  lie  to  compel  them  to 
allow  it.^^  The  same  rule  applies  to  township  boards, 
common  councils  of  villages  and  cities  and  other  bodies 
and  officers  vested  with  the  power  and  duty  of  auditing 
claims  against  a  municipal  corporation.  They  may  be 
compelled  to  hear  a  claim  and  decide  it  one  way  or  the 
other,  but  their  functions,  so  far  as  they  involve  the 
exercise  of  judgment  and  discretion,  will  not  be  inter- 
fered with.  When  a  claim  against  a  municipal  corpora- 
tion has  been  allowed  by  the  proper  auditing  authority 
or  is  fixed  by  law,  mandamus  will  lie  to  compel  the  issue 
by  the  clerk  or  other  constituted  officers  of  a  warrant  or 
order  upon  the  treasurer  or  other  disbursing  officer  of  the 
municipality,^*  and,  when  such  order  or  warrant  has  been 

10  Waterman-Waterbury  Co.  v.  v.  Midland  School  District  No.  5 ; 
Cato  Tp.  School  Dist.,  183  Mich.  40  Mich.  551;  Michigan  Paving  Co. 
168.  V.  Detroit  Common  Council,  34  Mich. 

11  Peck    V.    Kent    Supervisors,    47  201. 

Mich.  477 ;  Cieotte  v.  Wayne  County,  13  People  v.  Macomb  Supervisors, 

59   Mich.    509;    People   v.   Manistee  3  Mich.  475;   People  v.  Wayne  Au- 

Supervisors,  26  Mich.  422;  People  v.  ditors,  13  Mich.  233;  People  v.  Man- 

Macomb   Supervisors,   3   Mich.  475;  istee    Supervisors,    26    Mich.    422; 

Abies    V.    Ingham    Supervisors,    42  McKillop  v.  Cheboygan  Supervisors, 

Mich.   526;    Hiekey  v.   Oakland  Su  116  Mich.  614;  Gallagher  v.  Cheboy- 

pervisors,   62  Mich.  94;   Chipman  v.  gan  Supervisors,  119  Mich.  271. 

Wayne  Auditors,  127  Mich.  490.  14  People  v.  Bender,  36  Mich.  195; 

12  Waterman-Waterbury  Co.  v.  Speed  v.  Detroit  Common  Council, 
Cato  Tp.  School  District,  183  Mich.  100  Mich.  92;  Granger  v.  French, 
168;  Midland  School  District  No.  9  152  Mich.  356;   Ullman  v,  Seandell, 
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properly  issued,  the  payment  of  it  may  be  compelled  by 
mandamus,  if  there  be  funds  for  that  purpose.'^*  If  there 
be  no  funds,  the  writ  lies  to  compel  the  proper  officials  to 
raise,  in  the  method  and  under  the  limitations  imposed 
by  law,  sufficient  funds  with  which  to  pay  it.^® 

Mandamus  will  lie  to  compel  a  city  to  levy  an  assess- 
ment to  pay  a  judgment  against  it,  even  though  it  will 
increase  the  levy  beyond  the  limit  fixed  by  the  charter,^''' 
but  not  to  compel  payment  out  of  funds  on  hand  which 
were  raised  and  required  for  other  purposes.^® 

Mandamus  also  lies  to  compel  a  board  of  supervisors 
to  perform  such  duties  as  to  admit  a  member  duly  certi- 
fied as  elected,^^  or  to  apportion  a  tax  to  pay  an  indebted- 
ness of  the  county  to  the  state,^°  and  to  compel  a  board  of 
canvassers  to  perform  such  specific  duties  as  the  law  im- 
poses upon  them,^^  and  to  compel  a  board  of  registration 


158  Mich.  496;  Clapp  v.  Titus,  138 
Mich.  41;  Speed  v.  Detroit  Common 
Council,  100  Mich.  92;  Whit  v.  Man- 
istee Supervisors,  105  Mich.  608; 
Safford  v.  Detroit  Board  of  Health, 
110  Mich.  81;  McKillop  v.  Cheboy- 
gan Supervisors,  116  Mich.  614; 
McBride  v.  City  of  Grand  Eapids, 
47  Mich.  236;  O'Hara  v.  Berrien 
Circuit  Judge,  192  Mich,  459. 

See  also  5  McQuillen  Mun.  Corp., 
§  2555. 

16  Marathon  Tp.  v.  Oregon  Tp.,  8 
Mich.  372;  Dayton  Tp.  v.  Rounds, 
27  Mich.  82;  Just  v.  Wise  Tp.,  42 
Mich,  573;  Hart  Tp.  v.  Oceana 
County,  44  Mich.  417;  Second  Nat. 
Bank  v.  City  of  Lansing,  25  Mich. 
207;  Peterson  v.  City  of  Manistee, 
36  Mich.  8;  Martin  v.  Tripp,  51 
Mich.  184;  Noble  v.  Paris  Tp.,  56 
Mich.  219;  Avery  v.  Krakow  Tp. 
Board,  73  Mich.  622;  McArthur  v. 
Duncan  Tp.,  34  Mich.  27;  People  v. 
La  Grange  Tp.,  2  Mich.  187 ;  People 
V.    Wayne    Auditors,    5    Mich.    223; 


People  V.  Porter,  etc.,  Tps.,  18  Mich. 
101;  Bryant  School,  etc,  v.  Bailey, 
161  Mich.  193;  Montpelier  Savings 
Bank  &  Trust  Co.  v.  Quinn,  149 
Mich.  701. 

See  also  5  McQuillin  Mun.  Corp., 
§§2556,   2557. 

16  Second  Nat.  Bank  v.  City  of 
Lansing,  25  Mich.  207;  Laubach  v. 
O'Meara,  107  Mich.  29;  McDermott 
v.  Alger,  186  Mich.  278. 

17  Hammond  v.  Place,  116  Mieh. 
628.  See  also  5  McQuillin  Mun. 
Corp.,    §2559. 

18  Griswold  v.  Ludington  Common 
Council,  117  Mich,  317, 

19  Robinson  v,  Cheboygan  Super- 
visors, 49  Mich.  321;  Smith  v.  Eaton 
Supervisors,  56  Mich.  217,  See  also 
Wilkinson  v.  Saginaw  Police  Com'rs, 
107  Mich.  394. 

20  People  v.  Jackson  Supervisors, 
24  Mich.  237;  People  v.  St.  Clair 
Supervisors,  30  Mieh.  388. 

21  Coll  V.  Detroit  Canvassers,  83 
Mich.    367;     May    v.    Wayne    Can- 
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to  meet  and  hear  the  claim  of  a  party  to  be  registered  as 
a  voter.'^^  It  also  lies  to  compel  a  comity  treasurer  to 
keep  his  office  at  the  county  seat,^^  to  permit  the  inspec- 
tion of  papers  and  records  filed  in  his  office,^*  or  to  pay 
over  taxes  collected  to  the  proper  local  officers ;  ^^  to  com- 
pel the  treasurer  of  a  board  of  education  to  pay  its  funds 
to  the  proper  depository;  ^^  to  compel  a  city  treasurer  to 
permit  the  examination  of  the  sales  book  of  delinquent 
tax  lands;  ^"^  and  to  compel  the  performance  by  minis- 
terial officers  of  duties  relating  to  the  assessment  and 
collection  of  taxes  ^^  or  the  holding  of  elections,^®  but  not 
to  compel  the  members  or  the  clerk  of  a  board  or  body  to 
attend  its  meetings.^'' 

§  19.  To  try  title  to  office. 

Quo  warranto  and  not  mandamus  is  the  proper  remedy 
to  determine  the  title  to  and  possession  of  a  public 
office,^^  although  the  supreme  court  sometimes  waives 


vassers,  94  Mich.  505;  Belknap  v, 
Ionia  Canvassers,  94  Mich.  516; 
Vance  v.  St.  Clair  Canvassers,  95 
Mich.  462;  Attorney  General  v.  Iron 
Canvassers,  64  Mich.  607;  Eoemer 
v.  Detroit  Canvassers,  90  Mich.  27; 
Hilton  V.  Grand  Rapids  Common 
Council,  112  Mich.  500;  Dickinson 
V.  Cheboygan  Canvassers,  148  Mich. 
513 ;  Baldwin  v.  Alger  Supervisors, 
189  Mich.  372. 

22  People     v.     Detroit     Board     of 
Registration,  17  Mich.  427. 

23  Rice  V.  Shay,  43  Mich.  380. 

24  Brown  v.  Knapp,  54  Mich.  132 ; 
Aitcheson  v.  Hucbner,  90  Mich.  643. 

25  City  of  Sault  Ste.  Marie  v. 
Holten,  171  Mich.  265;  East  Sagi 
naw  V.  Saginaw  County  Treasurer, 
44  Mich.  273;  Webster  v.  Wheeler, 
119  Mich.  601. 

26  Port  Huron  Board  of  Education 
v.  Runnels,  57  Mich.  46. 

27  Burton  v.  Tuite,  78  Midi.  :Uj3. 


28  Laubach  v.  0  'Meara,  107  Mich. 
29;  McDermott  v.  Alger,  186  Mich. 
278;  Hudson  Common  Council  v. 
Whitney,  53  Mich.  158. 

29  Attorney  General  v.  City  of 
Saginaw,  177  Mich.  432.  See  also  5 
MeQuillin  Mun.  Corp.,  §  2560. 

30  People  v.  Whipple,  41  Mich. 
548;  People  v.  Ihnken,  129  Mich. 
466;  Johnston  v.  Mitchell,  120  Mich. 
589. 

31  Harrington  v.  Otsego  Circuit 
Judge,  204  Mich.  327;  People  v. 
Detroit  Common  Council,  18  Mich. 
338;  Frey  v.  Michie,  68  Mich.  323; 
La  Chance  v.  Machia,  157  Mich. 
679;  Pariseau  v.  Board  of  Educa- 
tion, 96  Mich.  302;  Keeler  v.  Deo, 
117  Mich.  1;  Ashwell  v.  Bullock,  122 
Mich.  620;  Dickinson  v.  Board  of 
Canvassers,  148  Mich.  513.  "In  de- 
termining the  extent  to  which  the 
courts  may  properly  interfere  by 
mandamus  with  questions  relating  to 
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the  question  of  practice  and  decides  the  question ;  ^^  and 
mandamus  does  not  lie  to  compel  an  act  dependent  on 
the  question  of  title  to  such  an  office. ^^  But  where  a  per- 
son in  office  de  jure  and  de  facto  is  interfered  with  by  one 
whose  lack  of  title  is  plain  under  adjudicated  cases  in 
our  own  courts,  mandamus  is  the  preferable  remedy  to 
settle  the  question.^* 

Of  course,  mandamus  does  not  lie  to  control  the  count 
of  a  board  of  canvassers  where  their  count  is  made  con- 
clusive by  the  orp^anic  law  and  the  jurisdiction  of  the 
courts  is  excluded.'* 


the  title  to,  and  possession  of,  pub- 
lic offices,  it  is  necessary  to  recur  to 
an  important  principle,  frequently 
asserted  throughout  these  pages,  and 
which  may  he  ]iroperly  termed  the 
controlling  principle  governing  the 
entire  jurisdiction  by  mandamus.  It 
is  that,  in  all  eases  where  other  ade- 
quate and  specific  remedy  exists  at 
law  for  the  grievance  complained  of, 
the  writ  of  mandamus  is  never 
granted.  Applying  this  principle  to 
cases  where  relief  has  been  sought  to 
determine  disputed  questions  of  title 
to,  and  jjossession  of,  public  offices, 
the  courts  have  almost  uniformly 
refused  to  lend  their  aid  by  man- 
damus, since  the  remedy  by  infor- 
mation in  the  nature  of  a  quo  war- 
ranto is  justly  regarded  as  the  most 
appropriate  and  efficacious  remedy 
for  testing  the  title  to  an  office,  as 
well  as  the  right  to  the  possession 
and  exercise  of  the  franchise.  And 
the  rule  may  now  be  regarded  as  es- 
tablished by  an  overwhelming  cur- 
rent of  authority  that,  when  an  of- 
fice is  already  filled  by  an  actual 
incumbent  exercising  the  functions 
of  the  office  de  facto  and  under 
color  of  right,  mandamus  will  not 
lie   to  compel   the   admission   of   an 


other  claimant,  or  to  determine  the 
disputed  question  of  title.  In  all 
such  cases  the  party  aggrieved,  who 
seeks  an  adjudication  upon  his  al- 
leged title  and  right  of  possession 
to  the  office,  will  Ije  left  to  assert 
his  rights  by  the  aid  of  an  informa- 
tion in  the  nature  of  a  quo  warranto, 
which  is  the  only  efficacious  and 
specific  remedy  to  determine  the 
question  in  dispute.  And  whenever 
it  is  apparent  on  the  face  of  the 
pleadings  that  the  issue  presented 
involves  a  determination  as  to  the 
person  properly  elected  to  an  office 
or  entitled  to  exercise  its  functions, 
the  writ  of  mandamus  will  be  with- 
held." High,  Ex.  Leg.  Eeni.,  sec. 
79.  See  also  5  McQuillin  Mun. 
Corp.,  §  2551. 

32  Attorney  General  v.  Marx,  20:> 
Mich.  .331. 

33Ashwell  v.  Bullock,  122  Mich. 
620 ;  Pipper  v.  Wayne  Circuit 
Judges,   122   Mich.   688. 

34  Lawrence  v.  Hanley,  84  Mich. 
399.  See  also  Lichtig  v.  Saginaw 
Circuit   Judge,   180  Mich.   667. 

36  Dingeman'  v.  Board  of  Can- 
vassers, 198  Mich.  135,  and  cases 
cited. 
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IV.  Against  Private  Corporations  or  Associations 

§  20.  General  rules. 

The  jurisdiction  by  mandamus  over  private  corpora- 
tions is  of  ancient  origin  and  is  well  established.  It  is 
exercised,  both  in  England  and  America,  for  the  enforce- 
ment of  corporate  duties  and  to  compel  the  proper  exer- 
cise of  corporate  functions  in  cases  where  the  law  affords 
no  other  adequate  or  specific  remedy.  A  writ  of  man- 
damus' may  now  be  regarded  as  the  most  efficient  means 
by  which  the  common  law  courts  control  the  operations 
of  civil  corporations  aggregate,  both  to  compel  the  ob- 
servance of  the  ordinances  of  their  constitution  and  to 
enforce  a  just  recognition  of  the  rights  of  their  mem- 
bers in  the  exercise  of  the  corporate  franchise.^^  Thus, 
mandamus  lies  to  compel  a  private  corporation  to  submit 
to  an  examination  of  its  aifairs,  books  and  records  as 
provided  by  its  charter  or  the  laws  under  which  it  is 
organized,^'  and  to  compel  a  street  car  company  or  an 
express  company  or  a  telegraph  company  to  discharge 
its  lawful  duties.^*    It  lies  to  compel  a  corporation  to 

36  High,  Ex.  Leg.  Eem.  sec.  276;  where  the  facts  are  not  important  on 
City  of  Lansing  v.  Lansing  City  public  grounds  or  would  not  justify 
Electric  E.  Co.,  109  Mich.  123;  City  the  interference  of  the  court  if  cor- 
of  Monroe  v.  Detroit,  etc.,  E.  Co.,  porate  authority  did  not  exist.  Lam- 
187  Mich.  364;  Golden  Star  Lodge  v.  phere  v.  Grand  Lodge,  47  Mich.  429. 
Watterson,  158  Mich.  696.  For  general  discussion,  see  chap- 
Mandamus  lies  against  private  ter  on  Mandamus  in  4  Fletcher's 
corporations  where  there  is  no  other  Cye.  Corp.,  §§  3277-3313. 
adequate  or  specific  remedy,  to  com-  37  People  v.  State  Ins.  Co.,  19 
pel  them  to  perform  their  duties,  but  Mich.  392;  People  v.  Walker,  9 
not  where  there  is  another  adequate  Mich.  328;  Leach  v.  Davy,  199  Mich. 
remedy.     Clarke  v.  Hill,  132  Mich.  378. 

434 ;  Eyke  v.  Lange,  104  Mich.  24.  38  City    of    Lansing    v.    Lansing, 

Generally,  mandamus  does  not  lie  etc.,  E.  Co.,  109  Mich.  123,  paving 

to    obtain    redress    for    injuries    re-  street;    Attorney  General  v.  Ameri- 

ceived  from  private  corporations  or-  can    Express    Co.,    118    Mich.    682; 

ganized    for    joint    or    partnership  Mahan   v.   Michigan   Telegraph   Co., 

undertaking;   nor  to  settle  the  con-  132    Mich.    242.      See    generally    4 

troversies    of    private    corporations  Fletcher's  Cyc.  Corp.,  §§3298-3306. 
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recognize  the  substantial  rights  of  one  of  its  members, 
of  which  he  has  been  milawfully  deprived  by  some  action 
of  the  corporation ;  ^^  but  it  does  not  lie  to  compel  a  pri- 
vate corporation  to  pay  dividends  which  it  has  declared, 
especially  where  there  is  a  question  as  to  who  is  entitled 
to  them,***  nor  to  compel  it  to  levy  an  assessment  to  pay 
the  claim  of  a  member  against  it.*^ 

In  general,  the  court  will  not  interfere  with  the  internal 
regulations  of  private  corporations  in  the  enforcement 
of  their  rules,  unless  under  very  peculiar  circumstances 
of  substantial  w^^ong;  for  usually,  if  members  have  any 
grievance  arising  therefrom  for  which  they  are  entitled 
to  redress,  they  can  proceed  by  action ;  ^^  and,  if  a  mem- 
ber of  a  corporation  refers  his  alleged  grievance  to  arbi- 
tration or  appeals  for  redress  to  a  tribunal  established 
for  the  hearing  of  such  complaints,  he  cannot  expect  the 
subsequent  intervention  of  the  court  by  mandamus.*^ 
The  only  ground  on  which  the  court  can  interfere  with 
such  organized  bodies  by  mandamus  in  aid  of  a  member 
is  that,  as  corporations,  they  are  subject  to  judicial  over- 
sight to  prevent  their  depriving  members  of  corporate 
privileges  illegally.  Where  associations  are  not  corpora- 
tions, or  where  they  are  but  the  question  presented  does 
not  involve  tangible  and  valuable  corporate  privileges, 
the  court  will  not  interfere  in  that  way.  A  person  who 
is  wronged,  if  he  has  a  legal  action,  may  pursue  it  in  the 

39  Leach  v.  Davy,  199  Mich.  378;  41  Burland  v.  Northwestern  Mut. 
People  V.  Anshei  Chesed  Hebrew  Ben.  Ass'n,  47  Mich.  424;  Bates  v. 
Congregation,  37  Mich.  542;  Lam-  Detroit  Mut.  Ben.  Ass'n,  47  Mich, 
phere  v.  Grand  Lodge  United  Work-  646;  Minir  v.  Michigan  Mut.  Ben. 
men,   47   Mich.  429 ;    Meurer  v.  De-  Ass  'n,  65  Mich.  84. 

troit    Musicians',    etc.,    Ass'n,     95  42  Hargnell     v.     Lafayette     Ben. 

Mich.    451;    Eoehler    v.    Mechanics'  Society,  47  Mich.  648. 

Aid  Society,  22  Mich.  86;  Allnutt  v.  43  Burt  v.  Grand  Lodge  of  F.  & 

Subsidiary    High    Court,    62    Mich.  A.  Masons,  44  Mich.  208;  Allnutt  v. 

110.  Subsidiary    High  •  Court,    62    Mich. 

40  People  v.  Central  Car  &  Mfg.  119;  Dempsey  v.  North  Michigan 
Co.,  41  Mich.  166.  Conference,  98  Mich.  444. 
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appropriate  action  for  damages  against  the  persons  who 
wrong  him  but  mandamus  cannot  lie.**  Mandamus  does 
not  in  general  lie  to  regulate  the  affairs  of  unincorpor- 
ated societies  or  associations,"  but  where  they  are  en- 
gaged in  public  service  and  charged  by  hiw  with  the  duty 
of  furnishing  a  public  utility,  mandamus  is  a  proper 
remedy  to  enforce  it.*^ 

Mandamus  will  not  issue  unless  it  clearly  appears  that 
llie  corporation  has  tiie  absolute  power  to  obey  it.*''^  A 
member  of  a  beneficiary  association,  who  has  been 
wrongfully  expelled  therefrom,  may  generally  compel 
his  reinstatement  by  mandamus.**  So  mandamus  lies  by 
a  subordinate  lodge  against  an  unincorporated  mutual 
benefit  society  to  compel  reinstatement  of  lodge,  there 
being  no  other  adequate  remedy.*^  But  a  minister  can- 
not be  reinstated  bj^  mandamus  on  the  ground  of  irregu- 
larity in  the  notice  of  his  trial  before  a  committee,  or  on 
the  ground  that  he  and  his  witnesses  were  unduly  in- 
terrupted on  the  trial,  where  he  was  present  at  the  trial 
and  participated  therein.®''  It  does  not  lie  to  compel  a 
jjrivate  corporation  to  perform  its  contractual  obliga- 
tions with  an  individual.®^     Likewise,  it  does  not  lie  to 

44  Burt  V.  Grand  Lodge  of  F.  &  Benevolent  &  Protective  Ass'n,  9'} 
A.  Masons,  66  Mich.  85.  Mich.  451,  estoppel  of  association  to 

45  State  V.  Four  Lakes  Tel.  Co.,  deny  corporate  existence.  When 
141  Minn.  124.  properly  refused,  see  People  v.  An- 

46  State  V.  Four  Lakes  Tel.  Co.,  shei  Chesed  Hebrew  Congregation  of 
141   Minn.  124.  Bay    City,    37    Mich.    542;    Burt    v. 

47  City   of   Benton   Harbor   v.    St.  Michigan   Grand   Lodge  of  F.  &  A. 
.Joseph   &    B.    H.    St.   Ry.    Co.,    102  Masons,  66  Midi.  85.     See  generally 
Mich.    386,    lack    of    funds    to   pave  4   Fletcher's   Cyc.   Corp.,    §3289. 
street.  49  Golden    Star    Lodge    No.    1    v. 

48  People  v.  Mechanics'  Aid  Soc,  Watterson,  158  Mich.  696. 

22  Mich.  86;  Meurer  v.  Detroit  Mu-  60  Dempsey     v.     North     Michigan 

sicians'     Benevolent     &     Protective  Conference  of  Wesleyan  Methodists 

Ass'n,   95   Mich.   451;    Lamjjhere  v.  Connection    of    America,    98    Mich. 

Grand  Lodge  A.  O.  U.  W.,  47  Mich.  454. 

429;     Allnutt     v.     Subsidiary     High  51  Booker   v.   Grand   Rapids   Med- 

Court   of    A.    O.    F.,    62   Mich.    110.  ical   College,   156   Mich.   95,   holding 

See    Meurer    v.    Detroit    Musicians'  medical  college  cannot  be  compelled 
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compel  a  foreign  corporation  to  perform  an  act  which  is 
a  prerequisite  to  its  right  to  do  business  in  this  state,  the 
proper  remedy  being  by  quo  warranto  or  the  imposition 
of  the  penalty  for  doing  business  without  complying  with 
the  law."  Mandamus  lies  in  favor  of  a  corporation 
against  its  ex-secretary  to  compel  liim  to  surrender  cor- 
porate books  and  papers  to  his  successor  in  office."  It 
also  lies  to  compel  a  public  service  company  to  conform 
to  the  provisions  of  its  franchise  although  the  relator  has 
a  remedy  by  application  to  the  railroad  commission.^* 

§  21.  Enforcement  of  orders  of  Railroad  and  Warehouse 
Commission. 
Mandamus  lies  to  enforce  compliance  with  orders  of 
the  Railroad  and  Warehouse  Commission,^^  including 
orders  to  compel  a  telephone  company  to  install  service 
for  a  patron  ;^^  and  this  is  true  although  a  proceeding  in 
equity  to  review  the  order  is  pending.^' 

V.  Procedure 

§  22.  Old  practice  by  alternative  writ. 

According  to  the  old  English  practice  in  mandamus 
cases,  the  writ  was  grounded  on  a  suggestion  by  the  oath 
of  the  party  injured  of  his  own  right  and  the  denial  of 
justice,  whereupon,  in  order  more  fully  to  satisfy  tlie 

to  admit  students  whose  right  to  ad-  Mich.    426;    Michigan    R.    Coniniis- 

mission    depends    upon    an    implied  sion    v.    Detroit    &   M.    R.    Co.,    182 

contract.  Mich.  2.34;  Michigan  R.  Commission 

52  Secretary  of  State  v.  Nalinnal  v.  Detroit  &  M.  R.  Co.,  178  Mich. 
Salt  Co.,  126  Mich.  644.  2:50.      See   Michigan  R.   Commission 

53  Coldwater  Copper  Min.  Co.  v.  v.  Michigan  Cent.  R.  Co.,  168  Mich, 
(iillis,  170  Mich.  126.  230. 

54  See  Ross  Tp.  v.  Michigan  56  State  v.  Four  Lakes  Tel.  Co., 
T'nited  R.  Co.,   165  Mich.  28,  wlierc  141  Minn.  124. 

court  was  evenly  divided.  57  Michigan      R.      Commission      v. 

55  State  V.  Four  Lakes  Tel.  Co.,  Michigan  Cent.  R.  Co.,  159  Mich. 
141    Minn.    124;    Michigan   R.   Com-       580. 

mission  v.  Detroit  &  M.  R.  Co..  192 
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court  that  there  was  a  probable  ground  for  such  inter- 
position, a  rule  was  made  directing  the  party  complained 
of  to  show  cause  why  a  writ  of  mandamus  should  not  is- 
sue ;  ^'  and,  if  he  showed  no  sufficient  cause,  the  writ  it- 
self was  issued,  at  first  in  the  alternative,  either  to  do 
thus  or  signify  some  reason  to  the  contrary,  to  which  a 
return  or  answer  had  to  be  made  at  a  certain  day;^®  and 
if  the  inferior  judge  or  other  person  to  whom  the  writ 
was  directed  returned  or  signified  an  insufficient  reason, 
then  there  issued,  in  the  second  place,  a  peremptory  man- 
damus to  do  the  thing  absolutely,  to  which  no  other  re- 
turn would  be  admitted  but  a  certificate  of  perfect 
obedience  and  due  execution  of  the  writ.  If  the  inferior 
judge  or  other  person  made  no  return  or  failed  in  his 
respect  and  obedience,  he  was  punishable  for  his  con- 
tempt by  attachment.  If  he  at  first  returned  a  sufficient 
cause,  although  it  should  be  false  in  fact,  the  court  of 
King's  Bench  would  not  try  the  truth  of  the  fact  upon 
affidavit,  but,  for  the  time,  believed  him  and  proceeded 
no  further  on  the  mandamus;  but  then  the  party  injured 
might  have  an  action  against  him  for  his  false  return, 
and,  if  the  jury  found  the  return  to  be  false,  he  might 
recover  damages  equivalent  to  the  injuries  sustained, 
together  with  a.  peremptory  mandamus  to  the  defendant 
to  do  his  duty.*" 

In  the  mandamus  proceeding,  no  issue  could  be  made 
on  the  return.  The  statute  of  9  Anne,  c.  20,  made  pro- 
vision for  a  traverse  in  some  cases,  but  it  was  not  until 
that  of  1  Wm.  IV,  c.  21,  that  the  right  to  take  issue  on 
the  return  was  given  generally,  but,  even  after  that  stat- 
ute, a  writ  of  error  did  not  lie  to  review  the  final  deter- 

58  Grimes     v.     Harrison     County,  60  3  Cooley's  Bl.  Comm.  111. 

VVriijht   (Ohio)    126. 

69  People  V.  La  Grange  Tp.  Board, 
2  Mich.  187. 
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mination  of  the  court  of  King's  Bench,^^  until  the  statute 
6  and  7  Vic,  c.  67.  ^^ 

§23.  Present  practice  in  Michigan. 

In  Michigan,  the  practice  of  issuing  an  alternative  writ 
of  mandamus,  followed  by  a  peremptory  writ,  while  con- 
templated by  the  former  statute,^'  has  not  prevailed,  but, 
instead  thereof,  an  order  to  show  cause  in  the  first  in- 
stance why  a  peremptoiy  mandamus  should  not  issue  has 
been  almost  uniformly  substituted.^*  Former  statutory 
provisions  related  to  a  procedure  under  which  an  alter- 
native writ  was  first  issued  and  a  return  made  to  it,  under 
which  issues  were  to  be  made  of  fact  or  law;  but  the  su- 
preme court  seldom  resorted  to  that  practice,  mainly  be- 
cause it  was  thought  that  the  chief  value  of  the  proceed- 
ing, which  was  designed  to  be  a  speedy  and  summary 
remedy,  would  be  destroyed  by  the  delays  and  complica- 
tions of  the  special  pleading  under  the  practice  of  alter- 
native or  double  writs.^**  Now,  however,  the  statutory 
provisions  have  been  so  changed  that  the  practice  sub- 
sequent to  an  alternative  writ  and  that  subsequent  to  an 
order  to  show  cause  are  substantially  the  same  and  either 
may  be  used  with  equal  facility. 

Chapter  36  of  the  Judicature  Act  (Comp.  Laws  1915, 
§  13437  et  seq. )  governs  the  procedure  in  mandamus  pro- 
ceedings, and  it  is  supplemented  by  several  rules  of  court 

61  Rex  V.  Dean  &  Chapter  of  Dub-  65  Eoscommon  Tp.  v.  Midland  Su- 
lin,  Strange  536,  Selw.  N.  P.  (7th  pervisors,  49  Mich.  454.  See  the 
Am.  Ed.)  1078;  1  Chit.  Pr.  791;  ease  of  Shippy  v.  Mason,  90  Mich. 
Layton  v.  State,  28  N.  J.  L.  575.  45,  in  which   the  court   granted  an 

62  McBride  v.  Grand  Rapids  Com-  alternative  writ  on  the  filing  of  the 
mon  Council,  32  Mich.  360.  petition,  instead  of  an  order  to  show 

63  How.  Stat.  (2nd  ed.)  14084-  cause,  the  petition  praying  for  a 
14091;  Comp.  Laws  1915,  §§13437-  writ  of  mandamus  in  the  alternative. 
13445.  This  practice,  however,  as  stated  in 

64  People  V.  La  Grange  Tp.  Board,  the  text,  was  not  usual. 
2  Mich.  187. 


1216  Mandamus  §  23 

regulating  the  practice  in  the  supreme  court  and  in  the 
circuit  courts. 

§  24.  Time  to  commence  proceedings. 

There  is  no  statutory  limitation  of  the  time  within 
which  the  writ  may  be  applied  for.®*  It  has  been  held, 
however,  that  the  writ  will  ordinarily  not  be  granted 
when  the  party  has  slept  upon  his  rights,"  or  has  been 
culpably  dilatory. ^^  If  the  delay  is  unreasonable,  the 
application  for  the  writ  will  usually  be  denied.  But, 
while  in  this  state  there  is  no  statute  of  limitations  di- 
rectly applicable  to  mandamus  proceedings,  in  general, 
the  analogy  of  the  statutes  of  limitations  will  be  regarded 
as  the  criterion  for  detennining  whether  the  delay  is  un- 
reasonable. Thus,  where  the  payment  of  a  claim  against 
a  county  or  other  public  corporation  is  sought  to  be  com- 
pelled by  mandamus,  if  the  case  is  such  that  mandamus 
is  the  appropriate  remedy,  the  application  will  not  be 
refused  on  the  ground  of  delay  in  making  it  when  the 
statute  of  limitations  has  not  yet  run  against  the  claim,*^ 
while  it  usually  will  where  the  statute  has  run.'" 

66  MeDermott  v.  Alger,  1S6  Mieh.  settled,  he  has  thereby  waived  his 
278.  right  to  a  mandamus  to  compel  an 

67  MeDermott  v.  Alger.  186  Mich.  amendment  of  the  bill  of  exceptions. 
278;  Yeomans  v.  Board  of  Super-  People  v.  Manistee  Circuit  Judge,  31 
visors,   174   Mich.   451;    Bostwick   v.  Mich.  72. 

Fire  Department  of  City  of  Detroit.  68  People  v.  Detroit  Superior 
49  Mich.  51H;  Gray  v.  Saginaw  Cir-  Judge,  41  Mich.  31. 
cuit  Judge,  49  Mich.  628;  Egglcston  69  Hanna  v.  Chalker,  136  Mich.  8. 
V.  Kent  Circuit  Judge,  50  Mich.  147;  When  the  ob.ieot  is  to  enforce  a  sub- 
Avery  v.  Krakow  Tp.  Board.  73  stantial  right  by  means  of  a  man- 
Mich.  622;  Cook  v.  Auditor  General,  damus,  it  seems  the  party  should  be 
124  Mich.  430;  Walcott  v.  City  of  allowed  the  time  given  by  statute  to 
Jackson,  51  Mich.  249.  obtain  a  remedy  for  injuries  essen- 
Where  a  plaintiff  in  error  has  de-  tially  of  a  similar  character,  in  the 
layed  making  his  application  until  ordinary  way,  if  that  could  be  pur- 
after  the  lapse  of  one  term  from  sued.  See  Oceana  County  v.  Super- 
the  filing  of  the  bill  of  exceptions.  visor  for  Hart  Tp.,  48  Mich.  319. 
and  has  in  the  meantime  filed  as-  70McDcrmott  v.  Alger,  185  Mich, 
signmcnts    of    error    to    the    bill    as  27S;    Wilkinson   v.   Auditor  General, 
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§25.  Petition. 

The  relator  should  present  an  application  or  petition, 
duly  verified,  containing  all  the  averments  necessary  to 
put  the  court  in  possession  of  all  the  facts  in  the  case, 
sliowing  the  necessity  for  the  relief  desired.  A  common 
method  is  to  embody  the  application  in  an  affidavit  in 
the  ordinary  form ;  but,  whatever  be  the  method  adopted, 
the  relator  must  show  a  clear  legal  duty  resting  upon 
the  respondent,  which  the  latter  refuses  on  request  to 
perform,  and  must  make  it  apparent  to  the  court  that 
he  has  no  other  adequate  and  specific  remedy  for  the 
redress  of  his  grievance  than  the  writ  of  mandanms.'^ 
The  special  interest  which  the  relator  has  in  the  perform- 
ance of  the  duty  which  he  seeks  to  compel  should  appear 
by  the  application.'''^  The  petition  should  be  clear  and 
definite,  and  state  the  facts  sliowing  relator's  right  to 
relief,'^  and  that  a  demand  was  made  if  necessary.'*  It 
must  set  forth  facts  which  impose  upon  the  respondent 
the  duty  which  it  is  sought  to  compel  him  to  perform,'^ 
and  show  a  clear  legal  duty  resting  upon  the  persons  or 
tribunal  against  whom  the  remedy  is  sought,  which  they 
refuse  on  request  to  perform.'^  The  petition  should  con- 
tain a  prayer  for  relief,"  and  be  sworn  to.    Relator  should 

147    Mich.    13;    McEae    v.    Auditor  Wiley   v.   Tuscola  Circuit  Judge,  86 

General,  146  Mich.  594.  Mich.    381 ;    Hosier    v.   Higgins    Tp. 

71  People  V.  Saginaw  Supervisors,  Board,  45  Mich.  340;  People  v.  State 
26  Mich.  22;  People  v.  Wayne  Cir-  Land  Office  Com 'rs,  26  Mich.  146; 
(uit  Judge,  19  Mich.  296;  People  v.  People  v.  Woodhull  Tp.  Board,  14 
Woodhull   Tp.   Board,  14  Mich.   28;  Mich.  28. 

Aldrich  v.  Wayne  Circuit  Judge,  111  74 People  v.  Quartermaster  Gen- 
Mich.  525;  Hitchcock  v.  Wayne  Cir-  eral,  25  Mich.  340;  People  v.  Walker, 
cuit  Judge,  97  Mich.  614;  Manley  v.  9  Mich.  328. 

Washtenaw  Probate  Judge,  97  Mich.  76  People  v.  Woodhull  Tp.  Board, 

615;  Anker  v.  Iosco  Supervisors,  190  14  Mich.  28. 

Mich.  610;  Attorney  General  v.  Van  76  People      v.      Saginaw      County 

Buren  Circuit  Judge,  143  Mich.  366.  Sup'rs,  26  Mich.  22. 

72  People  V.  Green,  29  Mich.  121.  77  See  East  Jordan  Lumber  Co.  v. 

73  Tinker  v.  Board  of  Public  Village  of  East  Jordan,  100  Mich. 
Works    of    Jackson,    97    Mich.    616;  201,     holding     it     immaterial     that 

2  Abbott— 8 
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be  very  careful  not  to  include  within  the  scope  of  his  ap- 
plication anything  in  which  he  has  not  some  special  in- 
terest, or  any  act  which  it  is  not  the  duty  of  the  respond- 
ent to  perform,  or,  a  fortiori,  any  act  which  it  would  be 
illegal  for  him  to  perform.  The  result  of  making  the  ap- 
plication too  broad  in  this  respect  will  be  the  denial  in 
toto  of  the  relief  sought.'''' 

A  relator  who  relies  upon  official  records  to  establish 
his  right  must  produce  such  records  or  certified  copies 
thereof  with  his  petition.  It  is  not  enough  merely  to 
refer  to  the  originals."'^* 

The  petition  should  be  accompanied  by  a  brief,  which 
may  be  in  typewritten  form,  containing  a  clear  and  con- 
cise statement  of  facts  and  a  discussion  of  the  legal  prop- 
ositions involved. 

Form  of  Petition  to   Supreme  Court  for  a  Mandamus 

State  of  Miehigan, 
The  Supreme  Court. 
To  the  Supreme  Court: 

The  petition  of  A.  B.,  of  the of   ,  respectfully  shows  unto 

the  Court  as  follows: 

1  That,  etc.  (In  this  and  succeeding  paragraphs,  set  forth  such  facts 
as  show  the  duty  of  the  respondent,  the  failure  to  perform  the  duty  and 
the  right  of  the  relator  and  his  interest  in  having  that  duty  performed.) 

Wherefore  your  petitioner  prays  that  the  said  J.  S.  as  Judge  of  said 
Circuit  Court  (or,  as  the  case  may  be),  may  be  ordered  to  show  cause 
why  a  peremptory  mandamus  should  not  issue  out  of  this  Court,  command- 
ing him  to  grant  the  motion  made  as  aforesaid  by  your  petitioner  (or,  as 
the  case  may  be). 

(Add  verification.) 

A.  B. 

§  26.  Order  to  show  cause. 

The  application  for  a  mandamus  in  the  circuit  court 
may  be  presented  either  to  the  court  or,  in  vacation,  to 

prayer  was  not  sufficiently   definite.  79  Cronia    v.     Kalkaska     Supervi- 

78  People  V.  Saginaw  Supervisors,      sors,  58  Mich.  448. 
26  Mich.  22. 
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the  judge  of  the  court,  and  the  court  or  judge  to  whom 
the  application  is  presented  may  make  an  order  to  show 
cause.*"  Such  order  may  be  made  returnable,  and  serv- 
ice thereof  must  be  made,  within  such  time  as  the  court 
upon  each  occasion  directs.*^  The  time  so  fixed  by  the 
court  should,  however,  be  a  reasonable  time,  considering 
the  distance  of  the  parties  from  the  place  of  hearing,  the 
urgency  of  the  matter  and  the  other  circumstances  of  the 
particular  case.  What  is  a  reasonable  time  is  a  question 
for  the  court  to  determine  in  the  exercise  of  its  discre- 
tion, which  will  not  be  interfered  with  except  in  case  of 
manifest  abuse. 

If  application  is  made  to  the  supreme  court,  then  upon 
the  filing  and  presentation  of  the  petition  to  the  court,  if 
the  same  be  sufficient,  an  alternative  writ  of  mandamus 
will  be  issued  or  an  order  to  show  cause  made,  requiring 
the  respondent  to  appear  before  the  court  at  a  specified 
time  and  show  cause  why  a  peremptory  writ  of  man- 
damus should  not  issue  as  prayed  for.  The  order  to  show 
cause  usually  mentions  the  time  within  which  the  re- 
spondent is  required  to  be  served  with  a  copy  of  the  order 
to  show  cause.  Within  the  time  specified,  or  if  no  time 
be  specified,  then  within  such  time  as  will  afford  the  re- 
spondent reasonable  notice,  the  relator  must  serve  the 
respondent  with  the  alternative  writ  or,  if  an  order  to 
show  cause  has  instead  been  made,  then  with  a  copy  of 
the  order  to  show  cause,  together  with  a  copy  in  either 

80  Cir.  Ct.  Eule  50,   §  2.  cials    to    reconvene    at    considerable 

The    allowance    of    an    order    to  expense.     The  refusal  of  the  order 

show     cause     is     discretionary     and  does  not  operate  in  the   least  as  a 

should  be  denied  where  the  petition,  final   disposition  of  the  application, 

on    its    face,    fails    to    state    facts  which  may  be  amended,  if  that  is 

entitling     petitioner     to     the     writ.  warranted  by  the  facts,  or  a  new  one 

" Especially  should  the  order  to  show  may  be  filed."     Anker  v.  Board  of 

cause  be  denied,  when  the  petition  Supervisors,  190  Mich.  610,  612. 

is    defective,   if   to   grant    it   would  81  Cir.   Ct.   Eule   50,   SI. 
require  a  large  body  of  public  offi- 
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case  of  the  application,  affidavit  or  petition  npon  which 
the  writ  or  order  to  show  cause  was  issued. 

The  granting  of  an  order  to  show  cause  is  not  con- 
clusive that  mandamus  is  the  proper  remedy,*'*  nor  does 
it  necessarily  imply  personal  censure  of  the  respondent.'^ 

Form  of  Order  to  Show  Cause  Why  a  Mandamus  Should  Not  Issue 

(Title  of  fomt  and  t-aiise.) 

On  reading  and  filing  the  petition  of  A.  B.,  the  above-named  relator, 
and  on  motion  of  .T.  K.,  attorney  for  relator,  it  is  ordered  that  C.  D.  show 
cause,  at  the  next  term  of  this  court,   to   be  held   at  the  court  house,  in 

,  in  said  county,  on  the   day  of    ,  A.  D ,  at 

o  'clock  in  the noon  of  that  day,  why  a  peremptory  mandamus 

should  not  be  issued  out  of  said  court  to  compel  him,  the  said  C.  D.,  to 
(state  the  particular  act  required  to  be  done)  ;  and  it  is  further  ordered 
that  a  copy  of  this  order,  together  with  a  copy  of  the  petition  aforesaid, 

upon  which  this  order  is  founded,  be  served  upon  the  said  CD days 

before  the  time  herein  above  limited  for  showing  cause. 

§  27.  Motion  to  quash  alternative  writ. 

A  motion  to  quash  an  alternative  writ  of  mandamus  is 
in  substance  and  form  a  demurrer  raising  the  question  of 
sufficiency  of  the  facts  alleged  in  the  petition  and  alter- 
native Avrit.'* 

§  28.  Answer  or  return. 

Within  the  time  limited  by  the  alternative  writ  or  by 
the  order  to  show  cause,  as  the  case  may  be,  the  respond- 
ent should  make  and  file  his  return  or  answer  thereto  and 
serve  a  copy  upon  the  attorney  for  the  relator.'^  The 
supreme  court,  however,  or  any  justice  thereof,  or  the 

82  Reed  v.  St.  Clair  Circuit  Judge,  85  The  practice  of  demurring  to  a 

122   Mich.   1515;    Olson   v.   Muskegon  petition    for    mandamus    instead    of 

Circuit  .Judge,   49  Mich.  85.  answering  was  discouraged  even  be- 

88  Churchill     v.      Alpena      Circuit  fore      demurrers      were      abolished. 

.Judge,  56  Mich.  5.'{6.  Schouwink    v.    Ferguson,    191    Mich. 

84  State    v.    Hull,    168    Wi.s.    269;  284,  287. 
State  v.  Tax  Commission,  168  Wis. 
253. 
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jiid^i^e  of  any  circuit  court,  may  extend  the  time  for  mak- 
ing- a  return  in  any  case.'^ 

The  answer  to  the  order  to  show  cause  or  return  to  the 
alternative  writ  should  be  entitled  in  the  court  and  cause 
and  should  cover  every  material  allegation  in  the  rela- 
tor's petition.  If  it  be  silent  as  to  any  particular  material 
avei'nient  of  tlie  petition,  such  averment  will  l)e  taken  as 
true.  Such  facts  should  be  set  up  as  will  show  one  or 
more  reasons  why  the  respondent  should  not  be  required 
to  perform  the  act  which  the  relator  seeks  to  have  him 
compelled  to  perform.  The  answer  or  return  should  deny 
such  of  the  material  facts  set  forth  in  the  petition  or 
allege  such  new  material  facts  as  will  invalidate  the 
showing  of  the  petition  in  some  one  or  more  particular 
essentials.  Thus,  it  may  be  shown  by  the  answer  that 
the  relator  has  not  such  an  interest  in  the  subject-matter 
as  entitles  him  to  apply  for  the  writ,  or  that  the  respond- 
ent is  not  under  any  legal  duty  to  do  the  particular  act 
whicli  the  relator  seeks  to  compel  him  to  do,  or  tliat  the 
relator  has  for  his  alleged  grievance  some  other  specitic 
and  adequate  remedy,  rendering  it  improper  for  him  to 
resort  to  the  extraordinary  remedy  of  mandamus,  and  the 
like. 

In  the  supreme  court,  a  rule  provides  that  where  an 
order  to  show  cause  has  been  made,  the  respondent  must 
answer  fully  every  material  allegation  of  the  petition; 
and  every  material  averment  not  so  answered  may  be 
taken  admitted  by  the  respondent  to  be  true  as  alleged; 
and  in  case  no  answer  is  made  and  filed  as  required  by 
such  order,  the  court,  upon  due  proof  of  service  of  the 
ordei",  will  award  a  peremptory  mandamus  as  pi'ayed  foi", 
or  ('iil'orec   obedience   to   the  ordei-  ]»y   process   foi'  coii- 

86, J  11(1.    Act,    ch.    ;!6,    S7;    Comp. 
Laws   1915,    S  13443. 
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tempt.®'  If,  instead  of  an  order  to  show  cause,  an  alter- 
native writ  has  been  issued,  the  same  rule  applies  to  the 
return. 

Whenever,  on  application  to  the  supreme  court  for  a 
mandamus  against  a  circuit  judge  for  the  purpose  of  re- 
viewing any  order,  decree  or  decision  made  by  him  in 
any  matter  or  proceeding  pending  before  him  in  court, 
at  chambers  or  otherwise,  an  alternative  writ  is  issued  or 
an  order  is  made  requiring  him  to  show  cause  why  the 
prayer  contained  in  the  application  should  not  be  granted, 
his  return  is  to  be  settled  by  causing  a  copy  of  his  pro- 
posed return  to  the  writ  or  order  to  show  cause,  together 
with  a  notice  when  and  where  the  same  will  be  presented 
for  settlement,  to  be  served  on  the  applicant  or  his  at- 
torney at  least  four  days  prior  to  the  time  of  settlement, 
which  time  must  be  at  least  three  days  before  the  time 
designated  to  show  cause  or  the  time  of  the  return  of  the 
alternative  writ.  Amendments  to  the  proposed  return 
may  be  proposed  by  the  applicant  or  his  attorney,  and  all 
disputes  respecting  them  will  be  determined  by  the  judge 
according  to  the  facts  on  such  settlement.^®  The  answer 
of  a  circuit  judge  which  states  facts  as  to  his  own  action 
and  what  occurred  in  connection  therewith  within  his 
own  knowledge  must  be  taken  as  conclusive.®® 

Respondent  may  answer  that  he  has  no  knowledge  as 
to  a  particular  allegation  in  the  petition,  and  can  neither 
admit  nor  deny  it.®°  Matters  of  record  should  be  frankly 
set  forth  as  they  stand.®^  Affidavits  of  third  persons  can- 
not be  substituted  for  a  return,®^  and  ex  parte  affidavits 

87  Sup.  Ct.  Eule  13;  City  of  Grand  90  People  v.  Eyan,  17  Mich.  159. 
Eapids    V.    Burlingame,    102    Mich.  91  Higgins  Tp.  v.  Midland  County 
321.  Sup'rs,  52  Mich.  16. 

88  Jud.  Act,  ch.  36,  §  1 ;  Comp.  92  Potter  v.  Common  Council  of 
Laws  1915,  §  13437.  Village     of     Homer,     59     Mich.     8; 

89  People  V.  Wayne  Circuit  Judge,  Thiedemann  v.  Michigan  State 
23  Mich.  536;  Scholtz  v.  Smith,  119  Board,  208  Mich.  552. 

Mich.  634. 
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returned  by  a  circuit  judge  in  response  to  an  order  to 
show  cause  why  he  should  not  grant  a  motion  will  not  be 
received  if  they  were  not  used  on  the  motion,®^  The 
answer  should  be  signed,®*  but  need  not  be  verified  unless 
so  required  by  the  order  to  show  cause.  An  answ^er  of  a 
circuit  judge  not  signed  and  which  purports  to  have  been 
drafted  by  attorneys  without  being  submitted  to  the 
respondent  and  approved  by  him  will  not  be  considered.®^ 


§29. 


Effect  of  answer. 


All  the  material  allegations  of  a  petition  in  mandamus 
proceedings  not  specifically  answered  by  the  respondent 
may  be  taken  as  admitted  by  the  respondent  to  be  true 
as  alleged,®^  but  all  material  facts  stated  in  the  return 
not  specifically  denied  by  plea  are  taken  as  admitted  to 
be  tme,^''  except  where  the  answer  contradicts  the  rec- 
ords of  the  respondent.®^ 


93  People  V.  La  Grange  Tp.  Board, 
2   Mich.   187. 

94  It  should  be  signed  by  the  re- 
spondents or  by  some  one  in  their 
behalf  duly  authorized,  and  not 
merely  by  respondent 's  attorney. 
De  Foe  v.  Bay  City  Election  Com'rs, 
174  Mich.  472. 

95  Douglass  V.  Manistee  Circuit 
Judge,  42  Mich.  495. 

96  Sup.  Ct.  Rule  13 ;  Cir.  Ct.  Eule 
50,  §3. 

97Jud.  Act,  ch.  36,  §4;  Comp. 
Laws  1915,  §13440;  Thiedemann  v. 
Michigan  State  Board  of  Dental  Ex- 
aminers, 204  Mich.  151;  Murphy  v. 
Reeder  Tp.  Treasurer,  56  Mich.  505 ; 
Post  V.  Sparta  Tp.  Board,  63  Mich. 
323;  Hickey  v.  Oakland  Sup'rs,  62 
Mich.  94;  Farnsworth  v.  Kalkaska 
Sup'rs,  56  Mich.  640;  People  v.  Ing- 
ham County  Treasurer,  36  Mich. 
417;     Merrill     v.     Gladwin     County 


Treasurer,  61  Mich.  95;  Edwards  v. 
United  States,  103  U.  S.  471;  City 
of  Benton  Harbor  v.  St.  Joseph,  etc., 
E.  Co.,  102  Mich.  386;  Smith  v.  Liv- 
ingston Sup'rs,  115  Mich.  202;  Por- 
ter V.  Edwards,  114  Mich.  640; 
Keeler  v.  Deo,  117  Mich.  1;  Bauer 
V.  Denmark  Tp.  Board,  157  Mich. 
395 ;  McNamara  v.  Kent  Circuit 
Judge,  173  Mich.  602;  Lewis  v. 
Montmorency  Sup'rs,  164  Mich.  595; 
Attorney  General  v.  State  Board  of 
Agriculture,  152  Mich.  689;  Allport 
V.  Murphy,  153  Mich.  486;  Alderson 
V.  Newaygo  Circuit  Judge,  173  Mich. 
608. 

A  plea  is  ne<!essary  to  controvert 
averments  of  the  return.  Thiede- 
mann V.  Michigan  State  Board,  208 
Mich.  552. 

98  Lewis  V.  Montmorency  County 
Sup-'rs,  164  Mich.  595. 
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§  30.  Motion  to  strike  part  of  answer. 

If  portions  of  the  answer  relate  to  matter  not  within 
the  knowledge  of  respondent  nor  based  on  the  records 
and  files  in  the  case,  the  proper  practice  is  not  to  move 
to  strike  out  such  portion  but  to  call  the  attention  of  the 
court  on  the  hearing  to  the  parts  of  the  answer  not  de- 
serving consideration.®' 

§  31.  Procedure  on  failure  to  answer. 

In  the  supreme  court,  by  rule  of  court,  in  case  no  an- 
swer is  made  and  filed,  the  court,  upon  due  proof  of  serv- 
ice of  the  order  to  show  cause,  will  award  a  peremptory 
mandamus  as  prayed  for,  or  enforce  obedience  to  the 
order  by  process  for  contempt.^  In  the  circuit  court,  a 
like  rule  governs.^ 

§  32.  Procedure  after  filing  of  answer. 

At  common  law  before  tlie  statute  of  Anne  a  return  to 
an  alternative  writ,  was  conclusive.  By  statute,  how- 
ever, in  this  state,  "whenever  a  return  shall  be  made  to 
any  such  writ,  the  person  prosecuting  the  same  may 
})lead  to  all,  or  any  of  the  material  facts  contained  in  said 
return;  and  sucli  issue  of  fact  thus  joined,  shall  be  de- 
termined as  in  other  cases:  provided,  That  all  material 
facts  stated  in  said  return,  tliat  are  not  specifically  denied 
by  plea,  shall  be  taken  as  admitted  to  be  true.  In  case  no 
plea  is  filed  to  such  return,  the  cause  shall  stand  for 
hearing  upon  the  petition  and  return.  Such  issue  of  fact 
shall  be  tried  in  the  county  within  which  the  material 
facts  arc  alleged  to  have  taken  place.'" 

99  Michigan  R.  Commission  v.  De-  2  Jud.    Act,    ch.    36,    §1;    Comp. 

troit   &   M.   R.   Co.,   178   Mich.   230,  Laws  1915,  §  13437. 

242;      Erikson     v.     Alpena     Circuit  3  Jud.    Act,    ch.    36,    §4;     Comp. 

Judge,  138  Mich.  103.  Laws   1915,   §  13440. 

1  Sup.  Ct.  Rule  13.     And  see  Jud.  Framing      issues      of      fact,      see 

Act,  ch.  36,  §1;  Comp.  Laws  1915,  Thompson  v.  Secretary  of  State,  191 

§13437,   which    is   applicable   to    su-  Mich.  303. 
prcmc  court. 
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If  no  issue  be  taken  upon  the  answer  or  return,  its  al- 
legations will  be  taken  to  be  true,  even  though  directly 
contradictory  of  the  averments  contained  in  the  petition.* 
The  case  then  stands  for  hearing  upon  the  petition  and 
return  or  answer,  and,  if  the  petition  does  not,  notwith- 
standing the  allegations  of  the  return  or  answer  and  ad- 
mitting tliem  to  be  true,  show  a  sufficient  state  of  facts  to 
entitle  the  relator  to  a  peremptory  writ,  it  will  be  denied. 
In  such  case,  the  question  before  the  court  is  one  of  law 
merely. 

If  the  relator  does  not  wish  to  concede  the  truth  of  the 
statements  made  in  the  return  or  answer,  he  should  take 
issue  upon  such  as  he  wishes  to  contest  by  plea  to  the 
return.    In  this  manner,  an  issue  of  fact  is  evolved.^ 


4  Murphy  v.  Keeder  Tp.  Treas- 
urer, 56  Mich.  505;  Farnsworth  v. 
Board  of  Sup'rs  Kalkaska  Co.,  56 
Mich.  640;  Hickey  v.  Oakland  Su- 
pervisors, 62  Mich.  94 ;  Post  v. 
Sparta  Tp.  Board,  63  Mich.  323; 
Merrill  v.  Gladwin  County  Treas- 
urer, 61  Mich.  95 ;  Detroit  Tug  & 
Wrecking  Co.  v.  Wayne  Circuit 
Judge,  75  Mich.  360;  Fort  St.  Union 
Depot  Co.  V.  State  Kailroad  Cross 
iug  Board,  91  Mich.  248;  Aplin  v. 
Midland  Supervisors,  84  Mich.  121 ; 
People  V.  Presque  Isle  Supervisors, 
36  Mich.  377;  Village  of  Grossc 
Pointe  V.  Wayne  County  Treasurer, 
85  Mich.  44;  Smith  v.  Board  of 
State  Auditors,  85  Mich.  407;  Gron- 
din  V.  Logan,  88  Mich.  247;  Tyler  v. 
Oceana  Supervisors,  93  Mich.  448; 
Double  V.  McQueen,  96  Mich.  39; 
Keeler  v.  Deo,  117  Mich.  1;  Porter 
V.  Edwards,  114  Mich.  640;  Smith 
V.  Livingston  Supervisors,  115  Mich. 
202;  Benton  Harbor  v.  St.  Joseph, 
etc.,  R.  Co.,  102  Mich.  386;  Alderson 
v.  Newaygo  Circuit  Judge,  173  Mich. 
608;     McNamara     v.     Kent     Circuit 


Judge,  173  Mich.  602;  Attorney 
General  v.  State  Board  of  Agricul- 
ture, 152  Mich.  689;  Bauer  v.  Den- 
mark Tp.  Board,  157  Mich.  395; 
Keeler  v.  Deo,  117  Mich.  1;  Gal- 
lagher V.  Cheboygan  Supervisors, 
119  Mich.  271;  Berube  v.  Wheeler, 
128  Mich.  32 ;  Indiana  Road  Machine 
Co.  V.  Keeney,  147  Mich.  181 ;  Mich- 
igan R.  Commission  v.  Detroit,  etc., 
R.  Co.,  192  Mich.  426. 

But  supreme  court  is  not  limited 
to  reasons  returned  for  discretion- 
ary acts  of  trial  judge.  Jensen  v. 
Oceana  Circuit  Judge,  194  Mich. 
405. 

5  It  has  been  held  that  the  answer 
of  a  circuit  judge  to  an  order  to 
show  cause,  which  states  facts  as  to 
his  own  action  and  what  occurred 
in  connection  therewith  within  his 
own  knowledge,  must  be  taken  as 
conclusive,  and  that  an  issue  of  fact 
would  not  be  allowed  to  be  joined 
upon  it.  People  v.  Wayne  Circuit 
Judge,  23  Mich.  536.  See  also 
Scholtz  v.  Smith,  119  Mich.  634. 
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In  the  supreme  court,  where  an  issue  of  fact  is  joined, 
the  supreme  court  does  not  determine  it,  but  sends  it  to 
the  circuit  court  of  the  county  in  which  the  material 
facts  are  alleged  to  have  occurred,  in  the  same  way  as 
issues  in  chancery  cases  are  sent  down  for  determina- 
tion, there  to  be  tried  in  the  same  manner  in  which  issues 
of  fact  are  tried  in  other  cases. ^  In  so  doing,  the  supreme 
court  does  not  send  the  entire  case  down  on  the  record, 
but  only  the  particular  issue  to  be  decided; '''  and  the 
court  below  to  which  the  issue  is  sent  will  dispose  of  it 
as  any  other  issue  of  fact  before  it,  and  can  neither  en- 
large nor  contract  the  issue.*  That  court's  duty  is  con- 
fined to  the  trial  of  the  issue  as  it  is  sent  down,  the  de- 
termination of  that  issue  and  the  certification  of  such 
determination  to  the  supreme  court. 

In  mandamus  proceedings  in  the  circuit  court,  where 
no  plea  is  filed  to  the  return  to  the  order  to  show  cause, 
mandamus  proceedings  stand  for  hearing  upon  the  re- 
turn day  of  the  order,  upon  the  petition  and  return,  un- 
less the  court,  for  cause  shown,  orders  a  postponement 
of  the  hearing,  but  where  a  plea  is  filed  in  accordance 
with  the  statute,  the  issue  of  fact  thus  joined  will  be 
determined  as  in  other  cases.^ 

When  an  issue  has  been  sent  down  to  a  circuit  court 
for  trial,  if  it  be  one  requiring  the  examination  of  mutual 
accounts,  or  of  a  long  account  on  one  side  only,  or  be  such 
that  the  taking  of  an  account  is  necessary  for  the  infor- 
mation of  the  court,  a  reference  may  be  ordered  by  the 
circuit  court  in  the  same  manner  as  if  the  issue  arose  in 
that  court. ^'^ 


ejud.    Act,    ch.    36,    §4;    Comp.  9  Cir.  Ct.  Rule  50,  §4. 

Laws  1915,  §  13440.  10  Haines  v.  Saginaw  Supervisors, 

7  Roscommon  Tp.  v.  Midland  Su-  87    Mich.    237;    Jud.    Act,    ch.    18, 
pervisors,  49  Mich.  454.  §68;    Comp.   Laws   1915,    §12640. 

8  Miner  v.  Vedder,  66  Mich.  101. 
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§  33.  Heai'ing  in  supreme  court. 

JNIandamus  cases,  if  to  be  heard  upon  tlie  merits  in  the 
supreme  court,  are  calendar  causes  ^^  and  should  be  no- 
ticed for  hearing  and  placed  upon  the  calendar  in  the 
same  manner  as  other  calendar  cases. 

If  an  alternative  writ  or  order  to  show  causes  is  al- 
lowed, the  record,  or  so  much  of  it  as  is  necessary  to 
present  the  points  raised,  and  the  briefs  of  counsel  are 
required  to  be  printed  as  in  the  case  of  other  calendar 
causes. ^^  If  this  requirement  is  not  complied  with,  as 
where  material  parts  of  the  return  are  omitted  from  the 
printed  record,  a  motion  to  dismiss  the  proceeding  is 
proper." 

Upon  the  hearing,  eveiy  material  averment  of  the  peti- 
tion not  fully  answered  by  the  respondent  in  his  return 
or  answer  will  be  taken  to  be  true  as  alleged,  but  the 
statements  of  fact  in  the  answer,  even  though  contra- 
dictory of  the  allegations  of  the  petition,  will  be  taken 
as  true,  unless  the  relator  has  denied  them  by  plea. 
AVhere  issue  has  been  joined  and  sent  down  to  the  cir- 
cuit court  for  determination,  the  supreme  court  will  be 
guided  upon  the  hearing,  in  respect  to  the  facts  involved 
in  such  issue,  by  the  decision  of  the  circuit  court  there- 
on as  certified  to  the  supreme  court.  The  statute  pro- 
vides that  in  case  a  verdict  shall  be  found  for  the  plain- 
tiff, a  peremptory  mandamus  shall  be  granted  to  him 
without  delay. ^* 

No  new  showing  by  affidavit  or  otherwise  will  be  al- 
lowed on  the  hearing.  Facts  arising  subsequent  to  the 
return  cannot  avail  either  party,  unless  permitted  to  be 

11  Sup.  Ct.  Rule  43.  164   Mieli.    581;    Haney    v.    Allegan 

12  Sup.  Ct.  Eule  56;   Detroit,  etc.,       Circuit  Judge,  167  Mich.  489. 

R.  Co.  V.  Salem  Tp.  Board,  19  Mich.  14Jud.    Act,    ch.    36,    §5;    Comp. 

11.  Laws   1915,   §  13441. 

13  Ilancy  v.  Allegan  Circuit  Judge, 
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intiodiiced  by  a  showing  in  the  nature  of,  or  equivalent 
to,  a  plea  puis  darrein  continuance." 

§  34.  What  relief  will  be  granted. 

The  court  will  not  grant  a  relator  relief  of  a  different 
kind  or  nature  than  that  asked  for  in  his  application,  nor 
will  they  grant  more  extensive  relief,  even  though  it  be 
of  the  same  kind  or  nature,  than  that  which  he  has  sought 
in  his  application.^^  The  rule  formerly  prevailing  also 
was  that,  if  the  relator  did  not  appear  to  be  entitled  to 
as  extensive  relief  as  he  had  applied  for,  no  less  exten- 
sive relief  could  be  ordered,  and  consequently  all  relief 
would  have  to  be  denied,  but  the  supreme  court  has  dis- 
carded the  old  practice,  which  some  of  the  earlier  de- 
cisions of  the  court  adopted,  and  noAV  does  not  distinguish 
in  this  regard  between  mandamus  proceedings  and  ac- 
tions where  a  complete  cause  of  action  is  made  out  less 
than  the  whole  claim,^"'  and  has  adopted  the  practice  of 
granting  the  writ  as  to  so  much  of  the  claim  as  the  rela- 
tor shows  himself  entitled  to  and  dismissing  the  applica- 
tion as  to  the  rest  of  it." 

§  35.  Costs  and  damages. 

The  statute  provides  that,  whenever  judgment  shall 
be  entered  against  the  plaintiff  in  any  proceedings  for  a 
Avrit  of  mandamus,  the  defendant  in  such  proceedings 
shall  be  entitled  to  a  judgment  for  costs,  to  be  taxed  as 
in  other  cases,  against  the  plaintiff'  and  his  surety,  if  any, 
and  may  have  execution  therefor,^*  but  the  supreme  court 
may,   in   its  discretion  award  or  refuse  costs  to  either 

15  Thoinpsoii  V.  United  States,  103  18  Bryant  v.  Moore,  50  Mieh.  22o; 

T'.  S.  480.  Mc'Gilvray      v.      Manistee      Circuit 

IC  Peojile      V.      Wexford      County  .fudge,  146  Mieh.  480. 

Treasurer,  .-{7  Mich,  .-i.")!  ;   Flint,  etc.,  19  Jiid.   Act,  ch.   30,   §16;    eli.  47, 

1{.  Co.  V.  Wayne  Circuit  .Tiidge,  10,S  ^ '27 ;    Comp.    Laws    191o,    SS  i:!4o2, 

Mich.  80.  i;i7U8.     As  to  counsel  fees,  see  Suj). 

17  Hosier   v.    Hijrjiiiis   Tp.    Board,  Ct.  Rule  49. 
4.5   Mich.   340. 
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party.  And  where  issue  has  been  joined  by  plea  to  the 
return,  if  a  verdict  be  found  for  the  plaintiff,  he  is  cn- 
titknl  to  recover  (Uinia^es  as  well  as  costs  in  like  manner 
as  he  niig'ht  have  done  in  an  action  on  the  case  for  a  false 
return.^'* 

It  may  be  stated,  as  a  general  rule,  that  the  party  who 
])revails  in  a  proceeding  for  mandamus  will  be  allowed  to 
recover  costs.  The  rule,  however,  is  subject  to  so  many 
exceptions  in  practice  that  it  cannot  be  accepted  as  a 
reliable  means  of  forecasting  how  the  court  will  dispose 
of  the  question  of  costs  in  any  particular  case;  and  per- 
haps the  better  way  to  enunciate  a  rule  upon  this  subject 
is  to  say  that  the  prevailing  party  will  be  allowed  to 
recover  costs,  unless  there  are  some  particular  circum- 
stances connected  with  the  case  which  render  it  unjust 
that  he  should  recover  costs,  in  which  event  either  no 
costs  at  all  will  be  awarded  or  they  will  be  awarded 
against  the  prevailing  party. 

AVlien  the  case  involves  a  new  and  important  question 
of  law  or  of  practice,  or  the  practice  in  the  matter  has 
been  unsettled,  it  is  quite  usual  to  withhold  costs. ^^ 
Costs  may  be  granted  against  a  circuit  judge  on  allow- 
ing a  writ  of  mandamus  to  compel  him  to  vacate  an 
illegal  order,^*^  but  generally  costs  in  such  cases  are  witli- 
hekl  or  are  imposed  upon  the  party  for  whose  benefit  and 
at  whose  instance  the  illegal  action  was  taken. '^^  Where 
no  intentional  wrong  on  the  part  of  the  respondent  was 

20Jucl.    Act,    ch.    36,    §5;    Conip.  82  Mich.  532 ;  Van  Husan  v.  Heames, 

Laws  1915,   §  13441.  96  Mich.  504;  Hall  v.  Wayue  Circuit 

21  Peoi)lo   V.    Auditor   General,    38  Judge,  111  Mich.  395. 

Mich.  746;   People  v.  Wayne  Circuit  22  Ellair  v.  Wayne  Circuit  Jnd>fe, 

.ludj-e,  18  Mich.  483;   King  v.  Cirid-  46  Mich.  496. 

ley,  69    Mi(h.   84;    Peoide  v.   Wayne  23  Baldwin      v.      Branch      Circuit 

Ciicuit    .ludge,   14   Mich.   3;!;    Turn-  .Judge,   48   Mich.   525;    Frederick   v. 

liull  V.  Al])ena  Tp.  Board  of  Educa-  Mecosta    Circuit    Judge,    52    Mich, 

tion,  45  Mich.  496;  Weston  v.  Kent  529;    Granger    v.    Detroit    Superior 

Probate    Judge,   69    Midi.    600;    De-  Judge,  44   Mich.  384. 
Iroit      Coiuinon     Council      v.      Kush, 
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shown  or  claimed,  costs  may  be  withheld^*  or  even  al- 
lowed to  such  defeated  respondent. 


26 


§  36.  Obligation  to  obey  writ. 

When  a  peremptory  writ  of  mandamus  has  been 
granted  and  served  upon  the  respondent,  it  becomes  his 
duty  to  obey  it  according  to  its  terms  by  performing  the 
act  or  acts  which  the  writ  specifies  and  commands  him  to 
do.  Obedience  to  the  writ  is  enforceable  by  process  for 
contempt.^®  It  is  also  provided  by  statute  that,  whenever 
a  peremptory  mandamus  has  been  directed  to  a  public 
officer,  body  or  board,  commanding  them  to  perform  any 
public  duty  specially  enjoined  upon  them  by  any  provi- 
sions of  law,  if  it  appears  to  the  court  that  such  officer 
or  any  member  of  such  body  or  board  has,  without  just 
excuse,  refused  or  neglected  to  perform  the  duty  so  en- 
joined, the  court  may  impose  a  fine  not  exceeding  two 
hundred  and  fifty  dollars  upon  every  such  officer  or 
member  of  such  body  or  board,^'  the  payment  of  which, 
however,  will  be  a  bar  to  any  action  for  any  penalty  in- 
curred by  such  officer  or  member  of  such  body  or  board 
by  reason  of  his  refusal  or  neglect  to  perform  the  duty 
so  enjoined.^* 

§  37.  Effect  of  mandamus. 

A  writ  of  mandamus  does  not  purport  to  adjudge  or 
decide  any  right.    It  is  rather  in  the  nature  of  an  award 

24  Mitchell  V.  Huron  Circuit  27  Jud.  Act,  ch.  36,  §  8;  Comp. 
Judge,    53    Mich.    541;    People    v.      Laws  1915,  §  13444. 

Wayne    County    Auditors,    5    Mich.  28  Jud.    Act,   ch.    36,    §  9 ;    Comp. 

223 ;   People  v.  Pritehard,  17  Mich.  Laws     1915,     §  13445.       Such     fine, 

338;   People  v.   State  Treasurer,  23  when  collected,  is  to  be  paid  to  the 

Mich.  499;  Lee  v.  Ionia  Supervisors,  State    Treasurer    and    by    him    dis- 

68  Mich.  330.  tributed  to  the  several  county  treas- 

25  Ketcham  v.  Wagner,  90  Mich.  urers  to  be  disbursed  according  to 
271.  law.     Jud.  Act,  ch.  36,   §8;    Comp. 

26  Diamond  Match  Co.  v.  Powers,  Laws  1915,  §13444. 
51  Mich.  145. 
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of  execution  than  of  a  judgment.  It  is  the  mode  of  com- 
pelling the  performance  of  an  acknowledged  duty  or  en- 
forcing an  existing  right,  rather  than  deciding  what  that 
right  or  duty  is.  The  award  is  no  finality  and  cannot  be 
pleaded  in  bar.^®  The  decision  of  the  court  upon  a  ques- 
tion of  fact  in  a  mandamus  proceeding  does  not  preclude 
a  subsequent  trial  of  the  same  question  when  it  arises 
again;  ^°  but  it  has  been  held  that,  where  the  question  of 
the  validity  and  good  faith  of  a  chattel  mortgage  was 
decided  upon  mandamus  proceedings,  such  decision  is 
res  adjudicata.*^ 

§  38.  Review  in  supreme  court. 

When  a  circuit  court  allows  or  denies  a  writ  of  man- 
damus, the  party  feeling  himself  aggrieved  by  the  deci- 
sion may  make  application  to  one  of  the  justices  of  the 
supreme  court  for  the  allowance  of  a  writ  of  certiorari, 
and,  if  it  be  allowed,  the  cause,  when  returned  into  the 
supreme  court,  may  be  noticed  for  hearing  as  a  motion 
by  either  party  on  any  motion  day  thereafter,  unless 
otherwise  ordered.^^    Error  does  not  lie.^^ 

If  a  plea  has  been  filed,  the  finding  of  the  circuit  court 
on  any  question  of  fact  thus  put  in  issue  will  not  be  re- 
viewed,^* providing  there  was  some  evidence  to  sustain  it. 

MANUSCRIPTS 

See  Executions. 

MAPS 

See  Trial;  Witnesses. 

29  Burland   v.   Northwestern   Mut.  Peoijle  v.  President,  etc.,  of  Brook- 
Ben.  Ass'n,  47  Mich.  424.  lyn,    13    Wend.     (N.    Y.)     130;    Ex 
SOKeppel  V.  Moore,  66  Mich.  292.  parte  Fitzgerald,  23  Wend.  (N.  Y.) 

31  Weed  V.  Mirick,  62   Mich.  414.  648;   People  v.   Steele,  2  Barb.    (N. 

32  Sup.  Ct.  Eule  12.  Y.)   554. 

33  Chicago,  etc.,  R.  Co.  v.  St.  S4  Henderson  v.  Saginaw  Eleetric 
Clair  Circuit  Judge,  156  Mich.  567;  Com 'rs,  160  Mich.  36. 
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IVIARRIED   WOMEN 

Cross-Beferences:    Limitation  of  Actions;   Exemptions;  Homesteads; 
Abatement;  Ejectment;  Garnishment;  Executions. 

At  common  law,  it  was  a  general  rule  that  a  wife  could 
not,  during  tlie  marriage,  maintain  an  action  at  law  with- 
out her  husband  upon  contracts  made  by  her  either  be- 
fore or  after  marriage.  The  reason  was  that  marriage 
had  the  effect  of  depriving  the  wife  of  all  separate  legal 
existence  apart  from  the  husband,  so  that  in  law  they 
were  one  person.  But  it  has  now  been  provided  by  stat- 
ute in  this  state  that  actions  may  be  brought  by  and 
against  a  married  woman  in  relation  to  her  sole  property 
in  the  same  manner  as  if  she  were  unmarried,^  and  her 
competency  to  assert  and  maintain  her  rights,  either 
as  plaintiff  or  defendant,  is  fully  acknowledged.^  When- 
ever any  cause  of  action  accrues  to  or  against  a  married 
woman,  she  may  sue  or  be  sued  in  the  same  manner  as  if 
she  were  sole.^  Thus,  she  may  sue  for  her  personal  serv- 
ices rendered  *  and  for  other  contractual  rights,^  even  a 
firm  of  which  lier  husband  is  a  member,^  and  may  main- 
tain an  action  for  any  violation  of  her  personal  rights, 
either  absolute '''  or  relative,*  or  of  her  rights  of  prop- 
erty,® either  personal  or  real.  She  may  sue  for  personal 
injuries  sustained  by  her,^"  and  may  also  sue  for  aliena- 
tion of  her  husband's  affections. ^^ 

l.Tud.    Act,    ch,    12,    §5;     Comp.  8  Warren     v.    Warren,    89    Mich. 

Laws  1915,  8  12356.  12.'5;   Metcalf  v.  Tiffany,  106  Mich. 

2  Wilson  V.  Coolidge,  42  Mich.  112.  504;   Eice  v.  Rice,  104  Mich.  371. 

3Ju(L    Act,    ch.    12,    §6;     Comp.  9  Ingersoll  v.  Gage,  47  Mich.  121 ; 

Laws  1915,   §12357.  Hanselman  v.  Kegel,  60  Mich.  540; 

4  Mason  v.  Dunhar,  43  Mi<'h.  407.  Comstock  v.  Comstock,  27  Mich.  97. 

5  Moore  v.  Foote,  34  Mich.  443.  10  Green  v.  Muskegon  T.  &  L.  Co., 

6  Benson  v.  Morgan,  50  Mich.  77;  171  Mich.  18;  Winnett  v.  Detroit 
Moore  v.  Foote,  34  Mich.  443;   Os-  United  Ry.,  171  Mich.  629. 

horn  V.  Osborn,  36  Mich.  48.  11  Warren    v.    Warren,    89    Mich. 

7  Michigan    Cent.    R.    Co.   v.   Cole-       129. 
man,  28  Mich.  440;  Berger  v.  Jacobs, 

21   Mich.  21.5. 
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At  common  law,  a  feme  covert  could  not  be  sued  alone 
at  law.  If  a  feme  sole  made  a  contract  and  then  mar- 
ried, and  afterwards  a  suit  was  brought  against  her  upon 
such  contract,  her  husband  had  to  be  joined  with  her  as 
a  defendant.  And  a  woman  could  in  no  case  be  sued  upon 
a  mere  personal  contract  made  during  coverture,  al- 
though she  lived  apart  from  her  husband  and  had  a  sepa- 
rate maintenance  secured  to  her  by  deed,  or  was  separated 
under  a  sentence  of  divorce  a  mensa  et  thoro.  But  the 
common  law  in  respect  of  the  capacity  of  a  married 
woman  to  make  a  contract  and  her  liability  upon  con- 
tracts made  before  marriage  has  been  radically  modified 
by  statute  in  this  state  (as  generally  in  the  United 
States),  so  that  now  she  may  contract  in  relation  to  her 
separate  estate  and  may  be  sued  upon  her  antenuptial 
contracts  in  the  same  manner  and  with  the  like  effect  as 
if  she  were  unmarried.^^  This  power,  however,  with 
which  she  has  thus  been  vested,  is  not  a  general  power, 
but  is  limited  by  constitutional  and  statutory  provisions 
and  is  not  to  be  extended  beyond  them.^'  Actions  may  be 
brought  against  a  married  woman  in  relation  to  her  sole 
property  in  the  same  manner  as  if  she  were  unmarried,^* 
and  the  husband  is  not  liable  to  be  sued  upon  any  con- 
tract made  by  such  married  woman  in  relation  to  her  sole 
property."  This  is  true  of  her  promises  to  pay  for  prop- 
erty purchased  by  her,^^  and  likewise  for  services  en- 

12  How.    Stat.    (2nd    ed.)    14111;  Mich.    345;    O'Donnell   v.   Bray,   99 

Comp.  Laws  1915,  §  11485.  Mich.  534. 

ISArtman  v.  Ferguson,  73  Mich.  14.  How.    Stat.    (2nd    ed.)    14113; 

146;   J.  I.  Case  Threshing  Machine  Comp.  Laws  1897,  §8692;  Jud.  Act, 

Co.  V.  Mitchell,  74  Mich.   679;    Gil-  ch.  *12,    §§5,   6;    Comp.   Laws   1915, 

lespie    V.    Beecher,    94    Mich.    374;  §§12356,12357. 

Kenton    Ins.    Co.    v.    McClellan,    43  16  How.    Stat.    (2nd    ed.)    14114; 

Mich.    565;    West    v.    Laraway,    28  Comp.    Laws    1915,    §11487;    First 

Mich.  465;   De  Vries  v.  Conklin,  22  Commercial    Bank    v.    Newton,    117 

Mich.    255;    Tillman    v.    Shackleton,  Mich.  433. 

15  Mich.  447;  Mosher  v.  Kittle,  101  16  De  Vries  v.   Conklin,  22  Mich. 
2  Abbott— 9 
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gaged  by  lier.^'''  The  wife  is  liable  to  be  sued  upon  any 
contract  or  engagement  made  by  her  in  cases  where  her 
liusband  is  not  in  law  liable,  or  where  he  refuses  to  per- 
form such  contract  or  engagement.  But  upon  contracts 
not  relating  to  her  separate  property,  her  status  remains, 
in  general,  as  at  the  common  law;  and  the  burden  is  upon 
the  plaintiff  to  show  that  the  contract  is  one  which  re- 
lates to  her  property." 

A  married  woman  is  liable  for  torts  actually  committed 
by  her.^^  At  common  law,  in  an  action  against  her  for  a 
tort  for  which  the  wife  was  liable,  it  was  necessary  that 
the  husband  should  be  made  a  party  defendant. ^°  But, 
in  Michigan,  it  has  been  provided  by  statute  that  no  suit 
shall  be  brought  against  husband  and  wife  jointly  or 
against  the  husband  alone  for  any  tort  of  the  wife,  unless 
such  tort  was  committed  under  such  circumstances  as  to 
render  them  both  liable.^^  The  evident  purpose  of  the 
law  is  to  put  him,  as  to  her  personal  wrongs,  on  the  same 
footing  with  any  third  person.^ 

A  married  woman  cannot  be  examined  as  a  witness 
for  or  against  her  husband  without  his  consent,  except 
in  so  far  as  the  statute  otherwise  provides.^^ 

25J5;    Campbell   v.   White,   22    Mich.  Babka,     111     Mich.     235;     Detroit 

178;     Fafeyta     v.     McGoldiick,     79  Chamber  of  Commerce  v.  Goodman, 

Mich.    360;    Meads    v.    Martin,    84  110  Mich.  498;   Speier  v.  Opfer,  73 

Mich.   306;    Johnson   v.    Sutherland,  Mich.  35. 

39  Mich.  579.  19  1   Chit.    PI.   8G;    Cooley,   Torts, 

17Wolcott  V.  Pattefson,  100  Mich.  115;  Weber  v.  Weber,  47  Mich.  569; 
227;  Goodman  v.  Shipley,  105  Mi('h.  Burt   v.  McBain,  29  Mich.  260. 
439;   Lempke  v.  Fletcher,  115  Mich.  20  Cooley,  Torts,   115;    Bish.  Non- 
37.                          ,  Cont.  Law,  sec.  541. 

ISBuhler    v.    Jennings,    49    Mich.  21  Jud.    Act,    ch.    12,    §7;    Comp. 

538;    Holmes   v.   Bronson,   43   Mich.  Laws      1915,      §12358;       Burt      v. 

562;  Feehheimer  v.  Peirce,  70  Mich.  McBain,  29  Mich.  260. 

440;      Edwards     v.      MeEnhill,      51  22  Weber  v.  Weber,  47  Mich.  569. 

Mich.   160;    Riissel   v.  People's  Sav-  23  Jud.   Act,   ch.    17,   8  67;    Comp. 

ings   Bank,   39   Mich.   671;    West  v.  Laws    1915,    §12555,   and    see   Wit- 

Laraway,   28   Mich.   464;    Edison   v.  nesser. 
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MASTER  AND  SERVANT 

Cross-Eeferences:  Workmen's  Compensation  Act;  Witnesses  (cross- 
examination  of  servant  of  adverse  party). 

Form  of  Declaration  to  Recover  Salary  (S.  B.  A.  Form) 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That,    on    ,    19...,    the    defendant    hired    plaintiff    as    general 

manager  of  his  hardware  store  at at  a  salary  of  dollars  per 

year,   payable   monthly. 

2.  That,  from    ,  19...,  to    ,  19...,  the  plaintiff  served  the 

defendant  as  such  general  manager. 

3.  That  the  defendant  has  paid  on  account  of  said  salary  only    

dollars,  leaving  due  a  balance  of   dollars. 

•4.  Wherefore,  etc. 

Amendment  of  declaration  to  change  cause  of  action 
based  on  Michigan  Employers'  Liability  Act  to  cause  of 
action  based  on  Federal  Employers'  Liability  Act,  see 
Jorgenson  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  189  Mich. 
537.  Right  and  duty  of  state  courts  to  enforce  Federal 
Employers'  Liability  Act,  see  Holmberg  v.  Lake  Shore, 
etc.,  B.  Co.,  188  Mich.  605. 

MECHANIC'S  LIEN 

See  Liens,  etc.;    Eeplevin. 

MEMORANDA 

See  Witnesses. 

MEMORY 

See  Witnesses. 

MESNE  PROFITS 

See  Ejectment. 

MILITIA 

Sop  Pommencement  of  Actions  (exemption  from  .arrest). 

MINISTERS 

Sec  Churches. 
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MISCONDUCT 

See  Trial;  New  Trial;  Error,  Writ  op. 

MISJOINDER 

See  Parties;  Discontinitance;  Joinder  and  Splitting  of  Causes  of 
Action. 

MISNOMER 

See  Pleading;  Attachment;  Eeplevin. 

MISTAKES 

See  Amendments,  etc.;  Pleading;  Justices  op  the  Peace;  Election 
op  Remedies;  Supreme  Court  (ground  for  rehearing). 

MITIGATION 

See  Bail;  Replevin. 

MIXED  ACTIONS 

See  Actions. 

MONEY 

See  Payment  Into  Court;  Tender;  Executions. 

MONEY  HAD  AND  RECEIVED,  LENT  OR  PAID 

See  Assumpsit;  Pleading. 

MONTH 

See  Time. 

MORTGAGES 

§  1.  Scope  of  article. 

§  2.  Proceedings  to  obtain  discharge  of  mortgage. 

§  3.  Requisites  of  petition. 

§  4.  Hearing  and  other  proceedings. 

§  5.  Recording  certificate  of  discharge. 

§  6.  Foreclosure  by  advertisement. 

§  7.  When  may  be  resorted  to. 

S  8.  Nature  of. 
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§    9.  Necessity  for  power  of  sale. 

§  10.  "Who  may  foreclose. 

§11.  Prerequisites. 

§  12.  Effect  of  pendency  of  suit  to  recover  debt. 

§  13.  Recording  of  assignments. 

§  14.  Foreclosure  for  installments. 

§  15.  Publication   of  notice  of  sale. 

§  16.  Eequisites  of  notice  of  sale. 

§  17.  Effect  of  assignment  pending  proceedings. 

§  18.  When,  where  and  by  whom  sale  made. 

§  19.  Postponement  of  sale. 

§  20.  How  sale  conducted. 

§  21.  When  sale  must  be  by  parcels. 

§  22.  Sale  of  parcels  in  inverse  order  of  alienation. 

§  23.  Who  may  purchase  at  sale. 

§  24.  Proceeds  of  sale. 

§  25.  Attorney  fees. 

§  26.  Deed. 

§  27.  Eights  of  purchaser. 

§  28.  Deposit  of  deed  with  register  of  deeds. 

§  29.  Redemption. 

§  30.  Who  may  redeem. 

§31.  Disposition  of  surplus. 

§  32.  Perpetuating  evidence  of  .sale. 

CrossReferences :  Executions;  Attachment;  Garnishment;  Eject- 
ment; Summary  and  Special  Proceedings,  etc. 

§  1.  Scope  of  article. 

It  is  not  within  the  scope  of  this  work  to  treat  generally 
of  procedure  relating  to  mortgages,  since  mostly  involv- 
ing equity  practice.  However,  a  few  special  proceedings 
at  law,  as  authorized  by  statute,  w^ill  be  noticed  herein. 

§  2.  Proceeding's  to  obtain  discharge  of  mortgage. 

AVhen  a  recorded  mortgage  on  lands  or  property  has 
been  paid  and  satisfied,  or  when  fifteen  years  have 
elapsed  since  the  debt  secured  by  the  mortgage  became 
due  and  payable  or  since  the  last  payment  was  made 
thereon,  and  no  suit  or  proceedings  have  been  com- 
menced to  collect  the  same,  the  owner  of  the  land  or 
property  may  present  a  petition  to  the  circuit  court  for 
the  county  in  which  the  land  or  property  so  incumbered 
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is  wholly  or  in  part  situated,  duly  verified  by  the  oath 
of  the  petitioner  or  by  some  one  in  his  behalf,  to  obtain 
the  cancellation  of  the  mortgage.'^ 

§  3.  Requisites  of  petition. 

The  petition  is  required  to  state  the  names  of  the  mort- 
gagor and  mortgagee,  the  date  of  the  mortgage  and  the 
liber  and  page  of  the  record  thereof,  the  facts  in  regard 
to  the  payment  of  the  debt  thereby  secured  or  the  non- 
commencement  of  any  suit  or  proceeding  within  fifteen 
years  to  collect  the  debt,  and,  further,  that  the  present 
residence  or  whereabouts  of  the  mortgagee  (or  his  as- 
signee, if  the  mortgage  has  been  assigned)  is  unknown 
to  the  petitioner  and  that  the  petitioner  has  been  unable 
to  ascertain  the  same  after  diligent  search  and  inquir}^ 
or,  if  such  be  the  fact,  that  the  mortgagee  or  assignee  is 
deceased,  that  three  months  have  elapsed  since  his  death, 
that  the  names  and  residence  of  the  legal  representatives, 
if  any  there  are,  of  the  mortgagee  or  assignee,  are  un- 
known to  the  petitioner  and  that  he  has  been  unable  to 
ascertain  the  same  after  diligent  search  and  inquiry,  or, 
when  the  mortgagee  is  a  trustee  merely  and  without  in- 
terest therein,  that  he  does  not  reside  in  the  State  of 
Michigan  or  is  dead.  The  petition  should  conclude  with 
a  prayer  that  an  order  of  the  court  may  be  made,  dis- 
charging the  mortgage  and  declaring  it  fully  paid  and 
satisfied.^ 

§  4.  Hearing-  and  other  proceedings. 

Upon  the  presentation  of  the  petition,  the  court  may 
proceed  to  hear  and  determine  the  truth  of  the  matters 
therein  stated,  and,  if  it  is  made  satisfactorily  to  appear 
to  the  court,  either  by  the  production  in  evidence  of  the 
original  mortgage  or  of  the  bond  or  bonds  or  promissory 

IJud.    Act,    fh.    19,    §61;    Conip.  2  Jud.    Act,    ch.    19,    §61;    Coiiip. 

Laws  1915,  §  12715.  Laws  1915,  §  12715, 
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notes  to  secure  the  payment  of  which  the  mortgage  was 
given  or  by  any  otlier  competent  evidence,  that  the  debt 
secured  by  the  mortgage  has  been  fully  paid,  both  prin- 
cipal and  interest  thereof,  or  if  it  is  made  to  appear  to 
tlie  court  by  competent  evidence  that  the  mortgage  debt 
has  been  past  due  for  fifteen  years  or  that  fifteen  years 
liave  elapsed  since  the  last  payment  was  made  on  tlie 
debt  and  that  no  suit  or  proceeding  has  been  conmieuced 
to  foreclose  the  mortgage,  the  court  will  make  a  certi- 
ficate to  that  effect,  setting  forth  therein  also  the  names 
oF  the  witnesses  and  the  nature  of  the  evidence  by  which 
the  facts  have  ])een  made  to  appear.  A  minute  thereof 
is  required  to  be  entered  in  the  journal  of  the  court,  and 
the  certificate,  signed  by  the  judge  of  the  court  and  at- 
tested by  the  clerk  under  the  seal  of  the  court,  should 
ho  delivered  to  the  petitioner.^ 

§  5.  Recording-  certificate  of  discharge. 

The  certificate  may  be  recorded  in  the  office  of  tlie 
register  of  deeds  for  the  county  or  counties  in  which  the 
mortgage  is  of  record  in  like  manner  and  with  like  effect 
in  all  respects  as  if  it  were  a  formal  discharge  of  the 
mortgage  duly  executed  by  tiie  mortgagee.* 

§  6.  Foreclosure  by  advertisement. 

At  the  common  law,  a  mortgage  was  that  wliereb)^  an 
estate  was  held  in  dead  pledge,  where  a  man  borrowed 
money  and  granted  the  lender  an  estate  in  fee  on  condi- 
tion that,  if  he  should  re-pay  the  money  on  a  day  men- 
tioned in  the  deed,  he  might  re-enter  on  the  estate,  or 
(tlie  more  usual  way)  the  lender  would  re-convey  the 
estate  to  him.  In  case  of  non-payment,  the  land  was 
foiever  dead  and  gone  from  the  borrower  and  the  lender's 

3Jiul.    Act,    ch.    19,    §61;    Comp.  4.Jii,l.    Ai-t,    ch.    19,    SGI;    Comp. 

Laws      1915,      §12715;      Moran      v.       Laws  1915,  §  12715. 
Roherge,  84  Mich.  COO. 
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estate  was  no  longer  conditional,  but  absolute.  In  ef- 
fect, a  mortgage  created  an  estate  defeasible  upon  a  con- 
dition subsequent.*  But,  at  an  early  time,  equity,  re- 
garding the  debt  as  the  principal  thing,  let  the  mortga- 
gor within  a  reasonable  time  redeem  his  estate,  which 
by  the  terms  of  the  mortgage  had  become  vested  abso- 
lutely in  the  mortgagee,  upon  the  payment  of  the  amount 
due,  and  thereby  originated  what  is  termed  the  "equity 
of  redemption";  and,  although  the  legal  title  to  the 
lands  was  in  the  mortgagee,  the  right  or  equity  of  re- 
demption was  looked  upon  as  a  distinct  estate  from  that 
vested  in  the  mortgagee  before  or  after  condition  broken, 
and  was  descendible,  devisable  and  alienable  like  other 
interests  in  realty. 

What  is  now  called  a  mortgage  was,  at  common  law, 
a  conditional  conveyance  of  the  land,  by  which  the  title 
of  the  vendee  was  to  terminate  or  to  become  absolute 
on  the  performance  or  non-performance  of  the  condition 
of  the  grant  by  the  vendor  at  the  day.  When  such  a 
conveyance  was  made  to  secure  a  debt  or  for  the  per- 
formance of  some  other  act  by  the  vendor,  equity  took 
cognizance  of  the  transaction  and  declared  the  convey- 
ance a  security  merely  for  the  payment  of  the  debt  or 
doing  of  the  act,  and,  on  the  performance  thereof  by  the 
vendor  after  the  day  had  elapsed  and  the  estate  had  be- 
come absolute,  would  decree  a  re-conveyance  of  the 
premises.® 

With  the  introduction  of  equity  of  redemption  as  a 
recognized  right  subsisting  in  the  mortgagor,  so  that, 
upon  the  failure  of  the  mortgagor  to  comply  with  the 
condition  of  the  mortgage,  the  estate  did  not,  by  the 
force  of  such  non-compliance,  any  longer  become  abso- 

6  2    Cooley's    Bl.    Comm.    157;    4  Flagg  v.  Walker,  113  U.  S.  659. 
Kent  Comm.  133;  Erskine  v.  Town-  6  Batty    v.    Snook,    5    Mich.    231; 

send,  2  Mass.  493;    Montgomery  v.  Barrett    v.    Hinckley,    124    111.    32; 

Bruere,   4  N.   J.   L.   300;    Baker  v.  Killebrew  v.  Hines,  104  N.  C.  182. 
Thrasher,    4    Den.     (N.    Y.)     493; 
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lute  in  the  mortgagee,  the  necessity  arose  for  a  means 
whereby  the  right  of  the  mortgagor  might  be  extin- 
guished and  the  estate  vested  absolutely  in  the  mortga- 
gee. Accordingly,  what  is  now  termed  "foreclosure" 
was  resorted  to,  having  for  its  purpose  the  extinguish- 
ment of  the  mortgagor's  equity  of  redemption. 

With  the  existence  of  the  right  of  redemption,  ihr-, 
institution  or  process  of  foreclosure  was  necessary,  re- 
gardless of  the  view  taken  of  the  interest  of  the  mort- 
gagee in  the  mortgaged  lands,  whether  it  be  regarded 
as  being  the  legal  title  to  the  lands  or  only  a  mere  chat- 
tel interest,  the  debt  secured  being  considered  the  main 
thing  and  the  legal  title  as  remaining  in  the  mortgagor. 
In  this  state  and  many  others,  as  well  as  in  England  in 
modem  times,  a  mortgage  is  no  longer  what  it  original- 
ly was  at  common  law, — a  grant  of  land  to  the  mortga- 
gee defeasible  upon  conditions  subsequent  and  to  become 
absolute  on  failure  to  pay  at  the  specified  day.  It  is  now 
regarded  as  merely  a  security  for  the  debt.  The  estate  in 
the  land  is  still  in  the  mortgagor,  the  mortgagee  hav- 
ing merely  a  lien  upon  it  as  collateral  security  for  his 
debt,  incident  to  the  debt  and  passing  with  it, — a  mere 
chose  in  action  or  chattel  interest  which  may  be  trans- 
ferred without  the  execution  of  a  deed  or  other  instru- 
ment in  writing,  unless  the  statute  requires  it,  subject  to 
extinguishment  at  any  time  before  foreclosure  by  the 
payment  of  the  amount  due,  and  to  become  an  absolute 
title  only  by  means  of  a  proper  foreclosure.'  The  title 
of  the  mortgagor  is  a  legal  one,  and  the  right  of  posses- 
sion   remains    in    him.      The    mortgagee    gets    no    title 

TCaruthers      v.      Humphrey,      12  Morrison,    13    Mich.    23;    Baker    v, 

Mich.  270;  Dougherty  v.  Randall,  3  Pierson,    5    Mich.    456;    Gorham    v. 

Mich.   581;    Ladue   v.   Detroit,  etc.,  Arnold,    22    Mich.    247;    Wagar    v 

R.    Co.,    13    Mich.    380;    Hogsett   v.  Stone,  36  Mich.  364;   Lee  v.  Clary 

Ellis,  17  Mich,  351;  Van  Husan  v.  38  Mich.  223;  Hazeltine  v.  Granger 

Kanouse,  13  Mich.  303;   Crippen  v.  44  Mich.   503. 
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and  right  of  possession  until  after  foreclosure.^  No  re- 
conveyance is  necessaiy  to  vest  the  title  in  the  mortga- 
gor, whether  the  amount  due  be  paid  at  or  after  the 
time  specified.^  This  view  of  a  mortgage  is  now  preva- 
lent not  only  in  courts  of  equity,  in  which  it  anciently 
originated,  but  also  in  courts  of  law,  and  but  few  of  the 
incidents  of  the  antiquated  view  of  mortgages  are  recog- 
nized in  most  of  the  states  of  the  Union. ^° 

§  7.  When  may  be  resorted  to. 

The  only  method  originally  employed  to  eifect  a  fore- 
closure of  a  mortgage  was  by  suit  in  equity,  and  this 
may  still  be  resorted  to  in  the  case  of  all  mortgages;  ^^ 
but  a  more  summaiy  method  has  been  authorized  by 
statute,  which  may  generally  be  adopted  in  the  case  of 
mortgages  containing  a  power  of  sale,  but  not  always. 
Thus,  where,  by  reason  of  there  being  two  or  more  mort- 
gages simultaneously  given,  or  for  other  reasons,  there 
are  conflicting  equities  which  can  be  worked  out  and 
})rotected  only  in  a  court  of  equity,  a  statutory  fore- 
closure should  not  be  attempted,  for,  if  attempted,  it 
would  be  a  nullity. ^^  A  statutory  foreclosure,  being  a 
mere  ex  parte  proceeding,  is  not  adapted  to  cases  where 
there  are  conflicting  equities,  which,  in  order  to  pre- 
serve the  respective  rights  of  several  persons  diversely 
interested  in  the  property,  must  be  adjusted  as  only  a 
court  of  e(iuity  can  do  it.^^ 

SMiclii^ran    Trust    Co.    v.    Liuisiiij,'  Loan   Ass'ii,   19S   Midi.   076;    Olcott 

Lumber  Co.,  10:5  Mich.  ;]92.  v.    Crittcuileu,    68    Mich.    230;    Van 

8  Caruthers  V.  Humplirey,  12  Mich.  Aken    v,     Gleason,    34    Mich.    477; 

270.  Dolim  V.  Haskin,  88  Mich.  144. 

lOLadue   v.  Detroit,   etc.,   R    Co.,  13  McCurdy    v.     Clark,    27    Mich. 

13    Mich.    380,    and    numerous   cases  445;     Miles    v.    Skinner,    42    Mich, 

there  cited.  181 ;    Drnvton   v.  Chandler,  93   Mich. 

llKollen  V.  8ooy,  172  Mich.  214.  383. 

12  Flax     V.     Mutual     Buildinrr     & 
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§  8.  Nature  of. 

The  right  to  foreclose  and  sell  by  advertisement 
depends  wliolly  upon  the  statute  and  is  confined  to  mort- 
gages containing  a  jiower  of  sale.  The  whole  proceed- 
ing is  ex  parte,  and  not  judicial,  and  it  is  essential  to 
the  validity  of  the  proceeding  that  all  the  safeguards 
which  the  statute  has  provided  for  the  protection  of  the 
rights  of  the  mortgagor  and  those  claiming  under  him 
should  ])e  substantially  observed.  Every  stej)  of  the 
]n'oceeding  which  the  statute  has  provided  for  divest- 
ing their  title,  and  the  observance  of  which  the  court 
can  see  might  operate  as  a  protection  to  their  rights, 
must  be  considered  as  inserted  for  that  purpose  and  for 
their  benefit  so  far  as  it  may  thus  operate,  and  not  mere- 
ly as  directory  or  to  be  dispensed  with  without  their 
consent.^* 

It  is  accordingly  well  settled  that,  in  executing  the 
power  of  sale  in  a  mortgage,  the  statutory  proceedings 
must  comply,  substantially  at  least,  with  all  the  condi- 
tions prescribed  by  the  legislature,  that  those  who  con- 
duct the  foreclosure  must  observe  good  faith  and  pay  a 
projDer  regard  to  the  interests  of  all  who  may  be  affected 
by  the  proceedings,  and  that  no  defect  or  misstep  in 
matters  of  substance  will  be  cured  or  excused  by  any 
proof  that  it  happened  by  mistake  and  was  not  induced 
by  a  bad  purpose. ^^ 

On  the  other  hand,  the  statutory  provisions  for  fore- 
closure are  regarded  as  a  part  of  every  mortgage  with 
powei'  of  sale,  and  the  sale  under  the  power  is  a  distinct 
exercise  of  authority  under  the  terms  of  tlie  contract, ^^ 
so  that  it  is  wrong  to  suppose  that  statutory  foreclo- 
sures are  to  be  treated  as  subject  to  the  same  rigorous 
rules  that  api)ly  to  proceedings  in  invitum  contrary  to 

14  Doyle     v.     Howar.l,     IG     Mich.  ISGiover   v.   Fox,   ?,6   Mich.   4(31; 

261;  Hebeit  v.  Bulte,  42  Mich.  489;  Miller  v.  Clark,  56  Mich.  337. 

Dohm    V.    Haskins,    88    Mich.    144;  16  Hoffman      v.      Harrington,      33 

Lee  V.  Mason,  10  Mich.  403.  Mich.  392. 
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the  course  of  the  common  law,  and  that  intendments 
are  to  be  made  against  them.  No  doubt  every  statutory 
requirement  must  be  adhered  to,  but  these  are  sales  by 
contract  where  the  proceeding  is  authorized  by  the  mort- 
gagor himself  to  save  the  expense  and  trouble  of  pro- 
ceedings in  equity.  So,  although  no  substantial  right 
should  be  destroyed  and  no  statutory  requirement  can 
be  overlooked,  all  the  provisions  must  be  reasonably  con- 
strued in  view  of  their  real  nature  as  being  a  constit- 
uent part  of  the  contract  between  the  parties.^' 

§  9.  Necessity  for  power  of  sale. 

Every  mortgage  of  real  estate  containing  a  power  of 
sale,  upon  default  being  made  in  any  condition  of  the 
mortgage,  may  be  foreclosed  by  advertisement  in  the 
cases  and  in  the  manner  which  will  now  be  explained." 
But  no  mortgage  can  be  foreclosed  by  advertisement  un- 
less it  contains  a  power  of  sale." 

§  10.  Who  may  foreclose. 

As  the  mortgage  is  merely  an  incident  of  the  debt 
which  it  secures  and  passes  with  the  debt,  the  legal 
holder  of  the  debt  has  also  the  legal  title  to  the  mort- 
gage. It  has  been  held  that  if  he  is  the  one,  and  the 
only  one,  who  can  foreclose  the  mortgage  by  advertise- 
ment, and  this  irrespective  of  whether  he  has  the  bene- 
ficiary interest  therein  or  some  one  else  has  it.  If  some 
one  else  has  the  beneficiary  interest,  the  legal  holder  of 
the  mortgage  may  foreclose  it  in  his  own  name  for  him 
who  has  the  beneficiary  interest.^" 

17  Lee  v.  Clary,  38  Mich,  223;  19  Bryan  v.  Straus  Bros.  &  Co., 
Reading  v.  Waterman,  46  Mich.  107.  157  Mich.  49;  Watson  v.  Lynch,  127 

18  How.  Stat.  (2nd  ed.)  13928;  Mich.  365;  Butters  v.  Butters,  153 
Comp.    Laws    1915,    §14949;    Lari-  Mich.   153. 

verre    v.     Rains,     112     Mich.     276;  20  Lee    v.    Clary,    38    Mich.    223; 

Doyle  V.  Howard,  16  Mich.  261,  264;  Loveridge  v.  Shurtz,  111  Mich.  618. 
Hebert  v.  Bulte,  42  Mich.  489. 


§  12  Mortgages  1245 

§  11.  Prerequisites. 

To  entitle  any  party  to  give  the  notice  hereafter  men- 
tioned, and  to  make  foreclosure  by  advertisement,  it  is 
requisite  (1)  that  some  default  in  a  condition  of  the 
mortgage  shall  have  occurred,  by  which  the  power  to 
sell  became  operative;  (2)  that  no  suit  or  proceeding 
shall  have  been  instituted  at  law  to  recover  the  debt  then 
remaining  secured  by  the  mortgage,  or  any  part  there- 
of, or,  if  any  suit  or  proceeding  has  been  instituted,  that 
it  has  been  discontinued  or  that  an  execution  upon  the 
judgment  rendered  therein  has  been  returned  unsatis- 
fied in  whole  or  in  part;  and  (3)  that  the  mortgage  con- 
taining the  power  of  sale  has  been  duly  recorded,  and, 
if  it  has  been  assigned,  that  all  the  assignments  of  it 
have  been  duly  recorded. 

In  cases  of  mortgages  given  to  secure  the  payment  of 
money  by  installments,  each  of  the  installments  men- 
tioned in  the  mortgage  after  the  first  is  to  be  taken  and 
deemed  to  be  a  separate  and  independent  mortgage,  and 
the  mortgage  for  each  of  such  installments  may  be  fore- 
closed in  the  same  manner  and  with  the  like  effect  as 
if  separate  mortgages  were  given  for  each  of  such  sub- 
sequent installments,  and  a  redemption  from  any  such 
sale  by  the  mortgagor  will  have  the  like  effect  as  if  the 
sale  for  such  installments  had  been  made  upon  an  inde- 
pendent prior  mortgage.^^ 

§  12.  Effect  of  pendency  of  suit  to  recover  debt. 

The  prohibition  of  tlie  statute  against  the  beginning 
of  a  statutory  foreclosure  if  any  suit  or  proceeding  has 
been  instituted  at  law  to  recover  the  debt  then  remain- 
ing secured,  unless  it  has  been  discontinued  or  an  execu- 
tion upon  the  judgment  rendered  therein  has  been  re- 
turned unsatisfied  in  whole  or  in  part,  clearly  refers  to 

21  How,    Stat    (2nd   ed.)    13929; 
Comp.  Laws  1915,  §14950. 
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suits  on  the  debt  and  not  to  foreclosure  proceedings  on 
tlie  mortgage  or  to  the  proving  of  the  debt  before  com- 
missioners on  claims  or  to  any  other  proceeding  in  which 
execution  cannot  be  issued  against  the  mortgagor's 
properly.  The  whole  object  and  intent  of  that  provi- 
sion is  to  prevent  tlie  creditor  from  prosecuting  the  lia- 
bility of  the  mortgagor  and  at  the  same  time  pursuing 
the  land  and  tlius  putting  tlie  debtor  to  needless  costs 
and  expense.^^ 

§  13.  Recording"  of  assignments. 

The  assignments  which  are  required  to  be  recorded 
before  a  mortgage  can  be  foreclosed  by  advertisement 
are  those  which  were  executed  by  the  voluntary  act  of 
the  party,  and  not  where  the  title  to  the  mortgage  is 
transferred  by  operation  of  law,  the  object  of  the  statute 
being  to  restrict  the  execution  of  the  power  of  sale  to 
the  owner  of  the  legal  title  to  the  instrument.  Hence, 
the  executor  or  administrator  of  the  owner  of  the  mort- 
gage can,  as  owner  of  the  legal  title,  execute  the  power 
and  can  proceed  in  tliis  manner  to  foreclose  the  mort- 
gage.^* But  where,  by  reason  of  the  lack  of  some  of  the 
prerequisites  to  entitle  an  assignment  to  be  recorded, 
the  assignment  is  not  entitled  to  record,  the  assignee  or 
any  one  claiming  under  him  cannot  foreclose  the  mort- 
gage by  advertisement,  even  though,  as  a  matter  of  fact, 
the  assignment  has  been  recorded.  The  record  of  an 
assignment  which  should  not  have  been  received  for 
record  is  of  no  more  validity  than  no  record  at  all,  and, 
indeed,  is  a  mere  nullity.^* 

§  14.  Foreclosure  for  installments. 

Prior  to  the  enactment  of  tiie  statutory  provision  rela- 
tive to  mortgages  given  to  secure  the  payment  of  money 

22Lcc    V.    Clary,    .'58    Mich.    22:5;  23  Miller  v.   Clark,   56  Mir-h,  337; 

Larzoloro  v.  Starkweather,  38  Mich.       Niles  v.   Ransford,   1   Mich.  338. 
Ofi.  24Dohni  v.  Haskin,  88  Mich.  144, 
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by  iiistallnieiits,  a  foreclosure  by  advertisement  of  the 
mortgage  for  one  of  several  installments,  unless  subject  to 
the  lien  of  the  other  installments,  forever  disincumbered 
the  premises  of  the  mortgage;^*  but,  since  such  enact- 
ment, the  mortgage  stands  as  equal  security  for  all  the  in- 
stallments pro  rata  without  reference  to  the  time  when 
they  become  due,  and  a  sale  for  one  installment  does  not 
affect  the  lien  as  to  the  others.  The  latter  remain  a  lien  on 
tlie  land,  not  only  against  the  mortgagor,  but  also  against 
the  purchaser  at  the  first  foreclosure  sale.^^  Where,  how- 
ever, the  several  installments  are  due  to  several  different 
persons,  either  by  the  terms  of  tlie  mortgage  or  by  reason 
of  assignment  by  the  mortgagee  to  different  persons,  the 
equities  arising  between  the  parties  interested  are  very 
likely  to  be  such,  especially  where  there  has  been  fore- 
closure for  one  or  more  of  the  installments,  that  a  fore- 
closure by  advertisement  would  be  entirely  unsuited  to 
the  adjustment  of  the  respective  interests.^''  It  seems 
that  the  statute  by  which  the  lien  of  a  mortgage  is  pre- 
served for  successive  foreclosures  by  advertisement  for 
installments  of  the  debt  would  not  apply  where  title 
was  obtained  by  foreclosure  on  default  of  the  payment 
of  the  interest,  and  the  sale  was  not  made  subject  to  the 
j)i'incipal  debt.^® 

§  15.  Publication  of  notice  of  sale. 

Notice  that  a  mortgage  will  be  foreclosed  b}^  a  sale 
of  the  mortgaged  premises  or  some  part  of  them  is  re- 
(]uired  to  be  given  by  publishing  it  for  twelve  succes- 
sive weeks,  at  least  once  in  each  week,  in  a  newsjiaper 
printed  in  the  county  where  the  premises  included  in 
the  mortgage  and  intended  to  be  sold,  or  some  part  of 

25  Kiimnell    v.   Willard 's   Adm'rs,  Jennings  v.  Moore,  83  Mich.  231. 
1   Doug.  217.  27Me(.'uidy     v.     Clark,     27    Mich. 

26MiU^s  V.  Skinner,  42  Mich.  181  ;  445. 
English    V.    Carney,    25    Mich.    178;  28  Miles  v.  Skinner,  42  Mich.  181. 

M.-Currly    v.    Clark,    27    Mich.    445; 
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them,  are  situated,  if  there  be  one;  and  if  no  newspaper 
be  printed  in  such  county,  then  the  notice  must  be  pub- 
lished in  a  paper  published  nearest  thereto.^ 

There  must  be  at  least  twelve  weeks  from  the  date  of 
the  first  publication  to  the  day  of  the  sale,  the  day  of  the 
first  publication  being  excluded  and  the  day  of  the 
sale  being  included  in  the  computation.^®  A  notice  which, 
although  published  twelve  times  in  separate  weeks,  pro- 
vides for  selling  on  a  day  less  than  twelve  weeks  from 
the  first  publication,  is  insufficient.  The  statute  does 
not  say  that  the  notice  shall  merely  be  published  twelve 
times,  once  a  week,  but  once  a  week  for  twelve  succes- 
sive weeks,  and  its  object  is  to  give  that  full  interval 
between  the  first  notice  and  the  sale;^^  but  no  greater 
interval  than  twelve  weeks  is  required.^^ 

A  change,  during  the  publication  of  the  notice,  of  the 
name  of  the  paper  in  which  the  notice  is  being  published 
and  the  removal  of  the  printing  establishment  from  one 
point  to  another  in  the  same  county  will  not  invalidate 
the  notice.^' 

§  16.  Requisites  of  notice  of  sale. 

The  notice  of  sale  must  specify  (1)  the  names  of  the 
mortgagor  and  of  the  mortgagee,  and  the  assignee  of 
the  mortgage,  if  any;  (2)  the  date  of  the  mortgage  and 
when  recorded;  (3)  the  amount  claimed  to  be  due  there- 
on at  the  date  of  the  notice;  and  (4)  a  description  of  the 
mortgaged  premises,  conforming  substantially  with  that 
contained  in  the  mortgage.^* 

A  notice  which  contains  all  that  the  statute  requires 

29  How.    Stat.    (2nd    ed.)    13930;  34  How.    Stat.    (2Dd    ed.)    13931; 
Comp.  Laws  1915,   §  14951.  Comp.  Laws  1915,   §  14952. 

30  Gantz  v.  Toles,  40  Mich.  725.  Existence  of  prior  mortgages  need 

31  Bacon  v.  Kennedy,  56  Mich.  not  be  alleged.  Flax  v.  Mutual 
329;  Gantz  v.  Toles,  40  Mich.  725.  Building  &  Loan   Ass'n,  198  Mich. 

82  Gantz  V.  Toles,  40  Mich.  725.  676. 

33  Perkins  v.  Keller,  43  Mich.  53. 
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is  sufficient  and  will  not  be  void  for  not  asserting  or 
containing  what  it  does  not  require.^^  Nor  will  a  notice 
be  invalid  if  it  contains  other  matters,  provided  they 
are  not  such  as  to  render  the  notice  misleading.^^  The 
notice  need  not  state  the  hour  and  minute  of  the  day 
when  the  mortgage  was  recorded,^'  nor  the  book  and 
page  where  it  is  recorded.^'  It  need  not  be  dated.^®  A 
notice  is  not  invalid  by  calling  a  name  *' Dixon"  when 
it  should  be  ''Dickson,"*"  nor  by  sta.ting  the  date  of  the 
mortgage  incorrectly  when  the  date,  volume  and  page 
of  the  record  are  correctly  stated,*^  nor  by  having  the 
date  of  the  mortgage  given  once  correctly  and  once  in- 
correctly, where  it  identifies  the  mortgage  by  parties 
and  accurately  describes  the  time  and  place  of  its  rec- 
ord,*''  nor  by  stating  a  day  in  the  week  which  does  not 
correspond  with  the  day  of  the  month  fixed  for  the  time 
of  sale,"  the  general  rule  being  that  defects  which  do 
not  mislead  will  not  invalidate  a  notice"  Such  mis- 
takes may  be  corrected  in  subsequent  publications  of  the 
notice.*^  So,  a  notice  of  sale  under  a  mortgage  executed 
by  a  husband  and  wife  upon  the  wife's  land  is  not  in- 
valid for  not  specifying  that  her  individual  interest  is 
to  be  sold."  The  notice  will  be  void  if  it  does  not  give 
the  mortgagor's  name,*'  and,  as  only  the  legal  holder 

36  Lee  V.  Clary,  38  Mich.  223.  42  Eeading  v.  Waterman,  46  Mich. 

36  Reading  v.  Waterman,  46  Mich,       107. 

107;    Pierce    v.    Grimley,    77    Mich.  48  First   State  Bank  v.  Day,   188 

273.  Mich.  228. 

37  Lee  V.  Clary,  38  Mich.  223.  44  Bacon     v.     Northwestern    Mut. 
38McCammon  v.  Detroit,  etc.,  R.  Life  Ins.  Co.,  131  U.  S.  258.     See 

Co.,  103  Mich.  104.  also  Flax  v.  Mutual  Building  &  Loan 

89  Cook  V.  Foster,  96  Mich.  610;  Ass'n,  198  Mich.  676. 

Reading  v.  Waterman,  46  Mich.  107.  45  First   State  Bank   v.  Day,  188 

40  Reading  v.  Waterman,  46  Mich.  Mich.  228. 

107,     But  see  Zlotoecizski  v.  Smith,  46  Yale    v.     Stevenson,    58    Mich. 

117  Mich.  102,  "Julia"  instead  of  537. 

"Tofila."  47  Lee    v.    Clary,    38    Mich.    223; 

41  Brown    v.    Burney,    128    Mich.  Zlotoecizski  v.  Smith,  117  Mich.  203, 
205. 

2  Abbott— 10 
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of  the  mortgage  can  foreclose  it  by  advertisement,  the 
notice  must  purport  to  emanate  from  the  legal  holder,*^ 
but,  a  notice  which  purports  to  be  signed  by  the  party 
foreclosing  it  is  not  fatally  defective  for  being  signed  in 
the  wrong  name,  if  the  true  name  be  specified  in  the  body 
of  the  notice.  The  statute  does  not  require  the  party 
foreclosing  to  sign  his  name  to  the  notice,  and  it  is  suf- 
ficient if  the  name  is  specified  therein.**  Where  the 
name  of  a  corporation  is  signed  to  a  notice,  it  is  pre- 
sumed to  have  been  signed  with  authority.^" 

The  amount  claimed  to  be  due  at  the  date  of  the  no- 
tice should  be  correctly  stated.  But  the  claiming  of  an 
excessive  amount  Avill  not  effect  the  validity  of  the  sale 
if  no  actual  injury  or  bad  faith  is  shown,^^  especially 
where  the  ])arty  entitled  to  complain  of  the  irregularity 
is  guilty  of  laches  in  so  doing.^^  Where  provisions  are 
inserted  in  a  mortgage,  authorizing  the  mortgagee  to 
pay  taxes  and  insurance  in  case  the  mortgagor  neglects 
to  do  so  and  providing  that  the  money  thus  paid  shall 
be  a  lien  upon  the  premises,  the  primary  object  is  to 
protect  the  interest  of  the  mortgagee  until  the  full  pay- 
ment or  collection  of  his  claim;  and  when  the  taxes  and 
insurance  are  paid  by  the  mortgagee  before  foreclosure 
proceedings  are  connnenced,  the  amount  thereof  may  be 
included  in  the  amount  stated  in  the  notice,  even  though 
the  insurance  effected  may  include  the  full  period  al- 
lowed for  redemption. ^^  Including  an  illegal  attorney 
fee  in  the  amount  stated  in  the  notice  will  not  invalidate 
tlic  foreclosure  proceedings.** 

48Niles  v.  Bansford,  1  Mich.  338;  lex  is  applicable.  Flax  v.  Mutual 
Lee  V.  Clary,  38  Mich.  223.  Building  &   Loan   Ass'n,   198   Mich. 

49  Michigan     State     Ins.     Co.     v.      676. 

Soule,  51   Mich.   312.  52  Emmons  v.  Van  Zee,   78  Mich. 

50  Gage    V.     Sanborn,    106    Mich.       171. 

2G9.  53  Walton  v.  Hollywood,  47  Mich. 

61  Cook  V.   Foster,   96   Mich.   610;  :.SJ;     Prybeski    v.    Piechoviak,    17(t 

Sandford  v.  Flint,  24  Mich.   26.  Mich.  572. 

The  maxim  de  minimis  non   curat  54  Millard  v.  Truax,  47  Mich.  2-51, 


^  JG  jNJoKTCAdES  1251 

The  notice  shonld  specif}'  the  time  when  and  the  i)lace 
where  the  .sale  will  he  held,  which  must  be  l)etween  the 
lioiii'  of  nine  o'clock  in  the  forenoon  and  the  settin*^'  of 
the  sun,  at  the  place  of  holdini^'  the  circuit  court  within 
the  county  in  which  the  premises  to  be  sold,  or  s(nne 
])art  of  them,  are  situated." 

Notice  of  sale  is  indispensable  to  a  valid  foreclosure,'^ 
and,  if  it  be  omitted  or  be  invalid,  the  consequence  will 
be  the  continuance  of  the  right  to  redeem."  As  the  giv- 
ing- of  notice  is  the  act  of  the  party  and  not  of  the  offi- 
cer making  the  sale,  the  presumption  of  the  performance 
of  official  duty  will  not  avail  for  the  puipose  of  making 
out  a  valid  foreclosure  without  actual  proof  of  notice.'^ 
Such  presumption  does  not  extend  to  the  authority  to 
make  the  sale.®' 

Form  of  Notice  of  Mortgage  Sale 
Notice  of  Mortgage  Sale. 

Whereas  A.  B.   and   C.   B.,   his  wife,  of    ,  made  and  executed  a 

fertaiii  mortgage,  bearing  date  the   day  of   ,  A.  D ,  to 

('.  1).,  of ,  which  was  recorded  in  the  office  of  tlic  register  of  deeds 

of  the  county   of    on  the    day  of    ,  A.  D ,  at 

oViock    in    the     noon,    in    liber     of    mortgages,    on 

l'-i«i' ; 

(And   wliercas   the   said    mortgage   has   been   duly   assigned   by   the   said 

C.  I),  to  E.  F.,  by  assignment  bearing  date  the day  of ,  A.  D. 

,  and  recorded  in  the  office  of  the  register  of  deeds  on  the   

day   of    ,   A.    D ,   at    o'clock   in   the    noon,    in 

liber   of  mortgages,  on  page   ,  whereby  the  said  mortgage  is 

now  owned  by  the  said  E.  F. ; ) 

50   Mich.    .34:5;    Kennedy   v.   Brown,  56  Sinclair    v.    Learned,    .'51    Mich. 

50  Mich,  .'{.'ifi;   Emmons  v.  Van  Zee,  335. 

7S  Mich.  171.  57  State    Bank     v.    Chappelle,    40 

56  How.    Stat.    (2nd    ed.)     i:!0:'.2;  Mich.  447. 

Comp.  Laws  1915,  §  14953.  58  Sinclair    v.    Learned,    51    Mich. 

A    notice    in   which   the   place    of  3.'>5. 

sale  was  described  as  "at  the  court  59  Bryan    v.     Straus    Brothers    & 

house  in  the  village  of  Mason,  Ing-  Co.,  157  Mich.  49. 
iiam    County, ' '    was    held    sufficient. 
McCammon  v.  Detroit,  etc.,  TJ.   Co., 
103   Mich.   104. 


1252  MOETGAGES  §  16 

And  whereas  the  amount  claimed  to  be  due  upon  said  mortgage  at  the 

date  of  this  notice  is  the  sum^  of dollars,  and  no  suit  or  proceeding 

has  been  instituted  at  law  to  recover  the  debt  now  remaining  secured 
thereby,  or  any  part  thereof  (or,  if  any  suit  or  proceeding  has  been  insti- 
tuted, state  that  the  same  has  been  discontinued,  or  that  an  execution  upon 
the  judgment  rendered  therein  has  been  returned  unsatisfied,  in  whole  or  in 
part) ; 

And  whereas  default  has  been  made  in  the  payment  of  the  money  secured 
by  said  mortgage,  whereby  the  power  of  sale  contained  therein  has  become 
operative : 

Now,  therefore,  notice  is  hereby  given  that,  by  virtue  of  said  power  of 
sale,  and  in  pursuance  thereof  and  of  the  statute  in  such  case  made  and 
provided,  the  said  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged 
premises,  at  public  vendue,  to  the  highest  bidder,  at  the  front  door  of  the 

court  house,  at   ,  in  said  county  of ,  that  being  the  place  of 

holding  the  circuit  court  within  said  county,  on  the day  of , 

A.  D ,  at    0  'clock  in  the   noon ;    the  description  of 

which  said  premises  contained  in  said  mortgage  is  as  follows:  (Here 
describe  the  premises  substantially  as  in  the  mortgage.) 

Dated,  etc. 

M.  G., 
Mortgagee  (or,  Assignee). 
J.  M.,  Attorney  for  Mortgagee  (or,  for  Assignee). 

Business  address :    ,  Mich. 

Form  of  Affidavit  of  Publication  of  Notice  of  Mortgage  Sale 

State  of  Michigan,  1 
County  of f 

W.  S.,  being  duly  sworn,  deposes  and  says  that  he  is  the  printer  (or,  the 

foreman  of  the  printer,  or,  the  principal  clerk  of  the  printer)  of  the , 

a  newspaper  printed  in  said  county;  that  a  notice,  of  which  a  printed 
copy  taken  from  said  newspaper  is  hereto  annexed,  was  published  in  said 
newspaper  for  twelve  successive  weeks  at  least  once  in  each  week;  and  that 

said  publication  of  said  notice  was  commenced  on  the day  of , 

A.  D 

W.  S. 

Subscribed,  etc. 

§  17.  Effect  of  assignment  pending-  proceedings. 

As  the  mortgage  must  be  foreclosed  by  the  person  who 
has  the  legal  title  to  it,  it  follows  and  has  been  held  that, 
where  the  legal  owner  commences  foreclosure  proceed- 
ings and,  before  the  sale,  assigns  his  interest  to  another, 
the  proceedings  are  thereby  terminated.    It  is  not  com- 
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peteiit  for  the  assignee  to  continue  the  publication  in 
the  name  of  his  assignor.  He  will  have  to  start  anew. 
Should  foreclosure  be  attempted  when,  pending  the  pro- 
ceedings, the  legal  owner  of  the  mortgage  has  assigned 
his  title,  even  though  the  proceedings  be  continued  by 
the  assignor,  they  would  be  a  mere  nullity,  with  the 
consequence  would  be  that  the  right  to  redeem  would 
continue  as  before ;  ^"  but  an  assignment  after  the  sale 
is  made  does  not  affect  the  foreclosure  proceedings,  for 
the  purchaser's  interest  has  then  accrued  and  he  may 
then  deal  with  it  as  with  any  other  equitable  interest.*^ 

§  18.  When,  where,  aJid  by  whom  sale  maxie. 

The  sale  must  be  at  public  vendue,  between  the  hour 
of  nine  o'clock  in  the  forenoon  and  the  setting  of  the 
sun,  at  the  place  of  holding  the  circuit  court  within  the 
county  in  which  the  premises  to  be  sold,  or  some  part 
of  them,  are  situated,  and  must  be  made  by  the  person 
appointed  for  that  purpose  in  the  mortgage  or  by  the 
sheriff,  under  sheriff  or  a  deputy  sheriff  of  the  county 
to  the  highest  bidder.^^  A  sale  may  be  made  by  the 
sheriff  though  the  notice  of  sale  states  that  it  will  be 
made  by  the  mortgagee.^^ 

§  19.  Postponement  of  sale. 

The  sale  may  be  postponed  from  time  to  time  by  in- 
serting a  notice  thereof  as  soon  as  practicable  in  the 
newspaper  in  which  the  original  advertisement  was  pub- 
lished and  continuing  such  publication  until  the  time  to 

eONUea  V.  Eansford,  1  Mich.  338.  But  in  such  a  case  sheriff  cannot 

61  Gage  V.  Sanborn,  106  Mich.  sell  except  on  instructions  from  the 
269;  Eoff  v.  Miller,  189  Mich.  558;  mortgagee.  Watson  v.  Lynch,  127 
Lieblien  v.  Hansen,  178  Mich,  11.  Mich.  365. 

62  How.  Stat.  (2nd  ed.)  13932;  Deputy  sheriff  may  conduct  sale. 
Comp.  Laws  1915,  §14953;  Hein-  Heinmiller  v.  Hatheway,  60  Mich, 
miller  v.  Hatheway,  60  Mich.  391.  391. 

63  Snyder     v.     Hemmingway,     47 
Mich.  549. 
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which  the  sale  is  postponed.    This  is  done  at  the  expense 
of  the  party  reqnestine;'  the  postponement.^* 

§20.  How  sale  conducted. 

The  sale  should  be  so  conducted  that  every  oppor- 
tunity will  be  afforded  to  intending  purchasers,  in  oi'der 
that  the  premises  may  be  sold  at  the  best  price  obtain- 
able. Where  a  bid  has  been  made  and  accepted  by  the 
sheriff,  if  tlie  bidder,  while  the  parties  are  present,  de- 
clines to  carry  out  his  olfer,  and  especially  where  some 
other  person  present  others  to  make  a  higher  bid,  it 
would  become  the  clear  duty  of  the  sherilf  to  open  the 
sale  and  again  put  up  the  premises.  If  the  person  mak- 
ing the  bid  was  irresponsible  or  declined  to  pay  the 
amount  of  his  bid,  the  law  does  not  contemplate  an  en- 
forcement of  the  sale  and  an  action  at  law  to  recover  the 
amount  of  the  bid.  The  mortgagee  should  not  be  put 
in  any  worse  position  than  w^ould  a  stranger.  To  open 
the  sale  and  accept  a  higher  bid,  with  the  consent  of 
the  previous  Ijidder,  certainly  injures  no  one,  while  it 
is  for  the  intei-ests  of  both  the  mortgagor  and  mortga- 
gee.®* 

The  inadequacy  of  the  price  cannot  vitiate  the  sale, 
if  otherwise  fair  and  regular.  The  owner  of  the  right 
of  redemption  can  always  redeem  within  the  year  by 
refunding  the  amount  paid,  with  interest  at  the  rate 
fixed  by  the  statute.^®  So,  also  a  mortgage  sale  is  not 
invalid  because  it  is  for  the  amount  claimed  to  be  due, 
but  which  is  really  excessive.  The  excessive  claim  would 
be  a  circumstance  only  of  more  or  less  importance,  ac- 
cording to  its  magnitude  or  apjiarent  want  of  good  faith, 
if  attempt  was  made  to  redeem  aftei'wai'ds.^'' 

64  How.    Stat.    (2n(l    ed.)     V.',9M;  66  ('amoroii    v.    Adams,    .'!1    Mich. 

Conip.    Laws    1915,    §  149.54;    Miller  426. 

V.  Miller,  48  Mich.  .'{ll.  67 Gage  v.  Sanboni,  106  Miih.  269. 

66  Miller  v.   Miller,  48  Mieh.  .'!11. 
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§  21.  When  sale  must  be  by  parcels. 

If  the  iiiort^a^cd  premises  consist  of  distinct  farms, 
tj-acts  or  lots  not  occupied  as  one  parcel,  the  statute  re- 
quires that  they  be  sokl  separately,  and  that  no  more 
farms,  tracts  or  lots  shall  be  sold  than  is  necessary  to 
satisfy  the  amount  due  on  the  mortgage  at  the  date  of 
the  notice  of  sale,  with  interest  and  the  costs  and  ex- 
penses allowed  by  law;  but,  if  distinct  lots  be  occupied 
as  one  parcel,  they  may  be  sold  together,^®  This  statute 
is  not  merely  directory.  The  separate  sale  of  separate 
parcels  is  essential  to  secure  the  interests  of  the  various 
parties  from  loss  or  prejudice.  It  is  required  not  merely 
because  best  calculated  to  l)ring  a  better  price  at  the 
sale,  but  also  to  protect  the  mortgagor  and  purchasers 
from  liim  in  imi)ortant  rights  in  the  redemption  of  the 
l)remises.^*  In  authorizing  distinct  lots  occupied  as  one 
parcel  to  be  sold  together,  the  statute  does  not  require 
that  all  the  land  be  fenced  or  improved.  The  actual  in- 
closure  of  part  carries  with  it  tlie  occupancy  of  the  bal- 
ance which  is  used,  or  intended  to  be  used,  as  part  of 
one  farm.'*'  And  where  land  is  mortgaged  as  a  single 
l)arcel,  it  may  be  sold  as  a  single  parcel  without  regard 
to  snbsequent  suljdivisions  by  the  mortgagor  with  which 
tiie  moi'tgagee  had  no  connection;  but,  if  the  land  be 
sei)arated  into  distinct  parcels  by  the  conjoint  action  of 
the  two  parties,  tbe  mortgage  is  converted  from  a  mort- 
gage on  one  parcel  to  a  mortgage  on  distinct  parcels, 
and  the  sale  thereunder  must  be  conducted  according- 
ly.''^^ And  where  a  mortgagee  has,  by  releasing  a  x^ortion 
of  the  moitgaged  premises,  severed  a  parcel  of  land  de- 
scribed in  the  mortgage  into  two  separate  and  distinct 

68  How.    Stat.    (2nd    ed.)    13934;       249;    Larzelere  v.   Starkweather,  38 
Conip.  Laws  1915,   §  14955.  Mich.    96;     Yale    v.    Stevenson,    58 

69  Lee   v.    Mason,    10    Mich.    403;       Mich.  537. 

Udell  V.  Kahn,  31  Mich.  195;   Keyes  71  Durni    v.    Fish,    4(5    Mich.    312; 

V.  Sherwood,  71   Mich.  516.  Hawes  v.  Detroit  F.  &  M.  Ins.  Co., 

70  Harris    v.    Crevoling,    80    Mich.       109  Mich.  324. 
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parcels,  the  parcels  so  separated  by  the  released  portion 
cannot  be  advertised  and  sold  as  one  tract  or  parcel.''^ 
The  fact  that  the  premises  are  subject  to  a  prior  incum- 
brance does  not  affect  the  requirement.'^  If  mortgaged 
land  is  made  up  of  distinct  parcels,  the  sale  must  be 
made  of  the  parcels  separately,  and  a  sale  in  bulk  will 
be  void,''^*  and,  on  the  other  hand,  if  the  mortgaged  lands 
are  to  be  regarded  as  one  parcel,  a  sale  by  separate  par- 
cels would  be  invalid.  A  sale  must  be  contemplated  as 
it  was  rather  than  as  it  was  not,  and,  if  incapable  of 
being  sustained  as  a  sale  in  parcels,  the  sale  in  parcels 
cannot  be  sustained  as  a  sale  in  bulk.''®  In  case  the  sale 
is  made  of  distinct  parcels,  when  enough  has  been  sold 
to  satisfy  the  mortgage  debt  and  all  costs  and  expenses, 
the  power  of  sale  is  exhausted  and  the  holder  of  the 
mortgage  is  without  authority  to  make  sale  of  more  par- 
cels. The  statute  recognizes  this  natural  and  plain  limit 
and  forbids  the  sale  of  more  parcels  than  is  necessary 
to  satisfy  the  amount.''^^ 

§  22.  Sale  of  parcels  in  inverse  order  of  alienation. 

It  is  a  familiar  principle  that  when  lands  which  are 
subject  to  a  mortgage  are  subsequently  alienated  in  par- 
cels by  the  mortgagor  or  some  one  claiming  under  him, 
the  parcels  are  to  be  charged  for  the  satisfaction  of  the 
mortgage  in  the  inverse  order  of  alienation,  so  that  the 

72  Keyes    v.    Sherwood,    71    Mich.  76  Grover  v.  Fox,  36  Mich.  461. 

516.  One  who  attacks  a  foreclosure  on 

78  Mclntyre  v.  Wyckoff,  119  Mich.  the  ground  that  the  sale  was  in  bulk 

557.  has  the  burden  of  showing  that  the 


74  Lee  v.  Mason,  10  Mich.  403 
Crane  v.  Sumner,  31  Mich.  199 
Clark  V.  Stilson,  36  Mich.  482 
Keycs  v.   Sherwood,   71   Mich.  516 


lands  were  not  occupied  as  one  par- 
cel, unless  that  fact  is  apparent 
from  the  description  in  the  mort- 
gage.    Gage  V.  Sanborn,  106  Mich. 


Hawes  v.  Detroit,  etc.,  Ins.  Co.,  109       269. 

Mich.    324;    O'Connor    v.    Keenan,  76  Grover  v.  Fox,  36  Mich.  461. 

132   Mich.   646;    Walker  v.   Schultz, 

175  Mich.  280. 
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parcel  last  alienated  shall  be  sold  first  at  the  mortgage 
sale.'''^  If  the  mortgagor  conveys  a  part  and  retains  the 
remainder,  the  part  which  he  retains  should  be  sold  first, 
and,  if  all  be  conveyed,  the  parcel  last  conveyed  should 
be  first  sold,  and  so  on  in  the  inverse  order  of  alienation 
until  enough  parcels  have  been  sold  to  satisfy  the  amount 
due.  A  second  mortgagee,  therefore,  has  no  right  to 
insist  that,  upon  the  foreclosure  of  a  prior  mortgage, 
resort  shall  be  first  had  to  a  parcel  of  land  not  covered 
by  his  mortgage,  but  which  the  mortgagor  had  alienated 
prior  to  the  giving  of  his  mortgage.  On  account  of  the 
rule  stated,  lands  conveyed  prior  to  the  giving  of  the 
second  mortgage  ought  not  to  be  resorted  to  until  after 
the  lands  covered  by  the  second  mortgage  have  been  ex- 
hausted.''' 

§  23.  Who  may  purchase  at  sale. 

The  mortgagee  or  his  assigns,  or  his  or  their  legal 
representatives,  may  fairly  and  in  good  faith  purchas- 
the  premises  or  any  part  thereof  at  the  sale  as  well  as 
any  other  person.'*  A  junior  mortgagee  may  bid  in  the 
land  with  all  the  rights  of  any  purchaser.'" 

§  24.  Proceeds  of  sale. 

There  is  no  authority  on  the  part  of  the  mortgagee 
or  of  the  sheriff  or  other  person  conducting  the  sale  to 
receive  anything  but  cash  for  the  purchase  price  or  to 
sell  for  credit,  and,  as  has  just  been  stated,  the  sale 
should  cease  when  the  amount  due  is  realized.  Where, 
however,  the  amount  bid  for  so  much  as  it  is  necessary 
to  sell  to  satisfy  the  mortgage  exceeds  the  amount  due, 
the  surplus  should  be  paid  after  the  sale  to  the  owner 

77  McVeigh  v.  Sherwood,  47  Mich.  Sibley  v.  Baker,  23  Mich.  312. 

545;  Gantz  v.  Toles,  40  Mich.  725;  79  How.    Stat.    (2nd    ed.)    13935; 

McKinney  v.  Miller,  19  Mich.  142;  Conip.  Laws  1915,  §14956;  Ledyard 

Cooper  V.  Bibly,  13  Mich.  463.  v.   Phillips,  47  Mich.  305. 

78Sager  v.  Tupper,  35  Mich.  134;  80  Roff  v.  Miller,  189  Mich.  558. 
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of  the  equity  of  redemption.  It  is  due  at  once  to  him, 
and,  if  it  be  not  paid,  he  may  maintain  an  action  to  re- 
cover it.  Non-payment  of  the  surplus  to  the  owner  of 
the  equity  of  redemption  does  not  invalidate  the  fore- 
closure, but  the  sheriff  must  account  for  it  to  the  owner, 
even  thoug-h  he  fails  to  obtain  it.*^ 

When  the  mortgagee  bids  in  the  property  for  the 
amount  or  less  than  the  amouiit  of  his  lien,  of  course, 
he  need  not  pay  the  amount  to  the  sheriff,  but  strangers 
to  the  mortgage,  or  the  mortgagor,  in  case  he  bids,  must 
pay  cash  upon  their  bids  when  accepted;  and,  when  the 
mortgagee  bids  more  than  the  amount  due,  lie  must  pay 
in  the  amount  of  the  surplus,  if  his  bid  is  accepted,  and 
is  liable  for  it  to  the  owner  of  the  equity,  if  he  does  not.'^ 

§25.  Attorney  fees. 

In  the  absence  of  statutory  provision,  a  stipulation  in 
a  mortgage  for  an  attorney  fee  in  case  of  foreclosure 
is  void  and  cannot  be  enforced;®^  but,  if  included,  it 
does  not  invalidate  the  foreclosure,  nor  will  the  inclusion 
of  the  amount  of  an  illegal  attorney's  fee  render  the 
foreclosure  a  nullity.**  A  stipulation  for  an  attorney 
fee  is  now  authorized  by  statute,  which  provides  that, 
in  all  cases  of  foreclosure  of  a  mortgage  upon  real  estate 
by  advertisement,  where  an  attorney  and  counselor  at 
law  is  employed  to  foreclose  the  mortgage,  an  attorney 
fee,  not  to  exceed,  however,  the  amount  provided  for,  if 

81  Sinclair  v.  Learned,  51  Mich.  Kennedy  v.  Brown,  50  Mich.  336; 
335.  Louder    v.    Bureh,    47    Mich.    109; 

82  Kennedy  v.  Brown,  50  Midi.  Bullock  v.  Taylor,  39  Mich.  137; 
336;  Millard  v.  Truax,  50  Mich.  Curtis  v.  Mueller,  184  Mich.  148; 
343;  Sinclair  v.  Learned,  51  Mich.  Wilkinson  v.  Baxter's  Estate,  97 
335;  Damon  v.  Dewes,  62  Mich.  Mich.  536;  Kittermaster  v.  Brossard, 
465;  Wilkinson  v.  Baxter's  Estate,  105  Mich.  219;  Bcndey  v.  Town- 
97  Mich.  536.  send,  109  U.  S.  665. 

83  Vosburgh  v.  Lay,  45  Mich.  455;  84  Griffin  v.  .Johnson,  37  Mich.  87; 
Millard  v.  Truax,  47  Mich.  251  ;  Millard  v.  Truax,  47  Mich.  251, 
Damon     v.    Dewos,    62    Mich.    465;  50  Mich.  343. 
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any,  in  the  mortgage  being  i'oreclosed,  may  be  included 
as  part  of  tlie  costs  in  the  amount  l)id  upon  the  sale  for 
principal  and  interest  due  thereon,  as  follows:  For  all 
sums  of  five  hundred  dollars  or  less,  fifteen  dollars;  for 
all  sums  over  five  hundred  dollars  and  not  exceeding 
one  thousand  dollars,  twenty-five  dollars;  for  all  sums 
over  one  thousand  dollars,  thirty-five  dollars;  but,  if 
payment  be  made  after  foreclosure  proceedings  are  com- 
menced and  before  sale  is  made,  only  one  half  of  such 
attorney  fee  can  be  collected.  The  several  sums  desig- 
nated include  the  principal  and  interest  due  thereon.^^ 

§  26.  Deed. 

The  officer  or  person  making  the  sale  is  required  fortli- 
Avith  to  execute,  acknowledge  and  deliver  to  each  pur- 
chaser a  deed  of  the  premises  bid  off  by  him;  and,  if 
the  lands  are  situated  in  several  counties,  he  must  make 
separate  deeds  of  the  lands  in  each  county  and  specify 
therein  the  precise  amounts  for  which  each  parcel  of 
land  therein  described  was  sold.  Upon  each  deed,  he  is 
required  to  indorse  the  time  when  it  will  become  opera- 
tive in  case  the  premises  are  not  redeemed  according 
to  law.^^ 


86  How.    Stat.    (2iid    cd.)    13947;  grantee  in  such  deed.      (MeCaninion 

Comp.  Laws  1915,  §  14968.  v.  Detroit,  L.  &  N.  R.  Co.,  103  Mich. 

86  How.    Stat.    (2nd    ed.)    13936;  104.) 

Conip.  Laws  1915,   §  14957.  A    deed   representing   the    sale   as 

Deed    may    be    made    by    sheriff  one  made  in  bulk  for  a  single  bid  is 

after     expiration    of    his     term     of  not    proper    where   the    sale   was    in 

ottice.      Hoffman    v.    Harrington,   23  fact  in  separate  parcels  and  for  sev- 

Mieh.   392.  cral   bids;    and   the   mistake   cannot 

Acknowledgment  of  deed  is  con-  be  corrected  by  filing  a  deed  some 
templated  by  statute  (Orover  v.  ten  months  thereafter  falsely  ante- 
Fox,  36  Mich.  461),  but  the  fact  dated  and  acknowledged  as  of  the 
tliat  the  acknowledgment  is  not  day  of  the  sale.  << rover  v.  Fox,  36 
made   until    several    days   after    the  Midi.  461. 

deed  is  filed  in   the   register's  office  Deed    is    not    invalid    l)ecause    of 

docs    not    affect    tiic    rights    of    tlie  want  of  showing  tliat  notice  of  sale 
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A  deed  which  represents  the  sale  as  one  made  in  bulk 
for  a  single  bid,  where  in  fact  the  sale  was  in  separate 
parcels  and  for  several  bids,  is  not  a  proper  deed."  As 
the  deed  is  the  only  instrument  absolutely  required  to 
be  left  with  the  register  of  deeds,  so  that  there  might 
not  be  any  other  reliable  source  of  information  as  to  the 
price  bid  for  each  parcel,  it  is  necessary  that  such  price 
be  stated  in  the  deed.*'  The  deed  should  clearly  identify 
the  mortgage  under  which  it  was  made,  but  it  will  not 
be  invalid  merely  for  an  error  in  setting  forth  the  date 
of  the  mortgage,  if  the  mortgage  be  so  described  other- 
wise as  to  identify  it.*®  So,  also,  if  the  sheriff  errs  in 
his  indorsement  of  the  time  when  the  deed  will  become 
operative  in  case  the  premises  are  not  redeemed,  such 
erroneous  indorsement  will  not  at  all  aifect  the  validity 
of  the  foreclosure,  for  the  statute  itself  fixes  the  time.®" 
The  deed  is  no  evidence  that  the  foreclosure  was  regu- 
lar." 

Form  of  Sheriff's  Deed  on  Mortgage  Sale 

This  indenture,  made  the day  of ,  in  the  year  of  our  Lord 

,  between  S.  T.,  sheriff,  in  and  for  the  county  of ,  in  the  state 

of  Michigan,  of  the  first  part,  and  G.  H.,  of ,  of  the  second  part, 

witnesseth : 

That,  whereas  A.  B,  and  C.  B.,  his  wife,  made  a  certain  indenture  of 
mortgage  to  C.  D.,  which  was  duly  recorded  in  the  office  of  the  register  of 

deeds  in  and  for  the  county  of    ,  in  liber   of  mortgages,  on 

page    (if    the    mortgage    has    been    assigned,    add:      Which    said 

mortgage  was  duly  assigned  by  the  said  C.  D.  to  E.  F.,  by  instrument  in 

writing,  recorded  in  the  office  of  the  said  register  of  deeds,  in  liber 

of  mortgages,  on  page ) ,  which  said  indenture  of  mortgage  contained 

a  power  of  sale  which  has  become  operative  by  reason  of  a  default  in  the 
condition  of  said  mortgage; 

And  whereas,  by  virtue  of  said  power  of  sale  and  in  pursuance  of  the 

was  published,  before  making  sale.  90  Johnstone    v.    Scott,    11    Mich. 

McCammon  v.  Detroit,  L.  &  N.  R.      232. 

Co.,  103  Mich.   104.  91  Bryan   v.    Straus    Bros.    &   Co., 

87Grover  v.  Fox,  36  Mich.  461.  157  Mich.  49. 

88  Lee  V.  Mason,  10  Mich.  403. 

88  Reading  v.  Waterman,  46  Mich. 
107. 
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statute  in  such  case  made  and  provided,  no  proceedings  having  been  insti- 
tuted at  law  to  recover  the  debt  secured  by  said  mortgage  or  any  part 
thereof,  a  notice  was  duly  published  that  the  premises  in  said  indenture 

of  mortgage  described  would  be  sold  on  the day  of ,  A.  D. 

,   at    o'clock  in  the    noon,  at  the  front  door  of  the 

court  house,  at ,  that  being  the  place  where  the  circuit  court  within 

said  county  is  holden; 

And  whereas,  in  pursuance  of  said  notice,  I  did,  on  the day  of 

,  A.  D ,   at    o'clock  in  the    noon,  expose  for 

sale  at  public  vendue  the  lands  and  tenements  hereinafter  described,  and, 
on  said  sale,  did  strike  off  and  sell  the  said  lands  and  tenements  to  the  said 
G.  H.  for  the  sum  of dollars,  that  being  the  highest  sum  bid  there- 
for and  the  said  G.  H.  being  the  highest  bidder  therefor,  which  said  lands 
and  tenements  are  described  as  follows,  to  wit:   (Here  describe  the  lands:) 

Now,  this  indenture  witnesseth,  that  I,  the  said  sheriff,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  and  in  consideration  of  the 
sum  of  money  so  paid  as  aforesaid,  have  granted,  conveyed,  bargained  and 
sold,  and  by  this  deed  do  grant,  convey,  bargain  and  sell,  unto  the  said 
G.  H.,  his  heirs  and  assigns  forever  all  the  lands  and  tenements  herein- 
before described,  with  the  appurtenances  and  all  the  right,  title,  and  interest 
which  the  said  A.  B.  had  in  the  said  lands  and  tenements  and  every  part 

thereof  on  the day  of ,  in  the  year  of  our  Lord ,  that 

being  the  date  of  said  mortgage,  or  at  any  time  thereafter:  To  have  and 
to  hold  the  said  lands  and  tenements,  with  the  appurtenances,  and  every 
part  thereof,  to  the  said  G.  H.,  his  heirs  and  assigns  forever,  to  their  sole 
and  only  use,  benefit  and  behoof,  forever,  as  fully  and  absolutely  as  I, 
S.  T.,  sheriff  as  aforesaid,  under  the  authority  aforesaid,  might,  could  or 
ought  to  grant,  convey,  bargain  or  sell  the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  day  and 
year  first  above  written. 

S.  T.  [L.  S.] 
Sheriff  of Ck)unty. 

Signed,  sealed,  and  delivered  in  presence  of 
W.  S. 
J.  B. 

State  of  Michigan,  1 

County  of   \ 

On  this day  of ,  in  the  year ,  before  me,  a , 

in  and  for  said  county,  personally  appeared  S.  T.,  sheriff  of  said  county, 
to  me  known  to  be  the  person  described  in,  and  who  executed,  the  foregoing 
deed  and  acknowledged  that  he  executed  the  same. 


(Official  title.) 

§  27.  Rights  of  purchaser. 

By  a  valid  foreclosure,  the  purchaser  acquires  an  in- 
choate right  to  the  premises  of  the  same  extent  as  be- 
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loiig-ed  to  the  mortgagor  at  the  time  he  gave  the  mort- 
gage.''' Such  inchoate  right  is  subject,  and  is  inchoate 
because  subject,  to  the  right  of  redemption  subsisting  in 
the  mortgagor  or  his  privies,  by  which  it  may  be  pre- 
vented from  becoming  consummate. 

Unless  the  premises  be  redeemed  within  the  time  lim- 
ited for  redemption,  the  deed  becomes  operative,  and 
vests  in  the  grantee,  his  heirs  or  assigns,  all  the  right, 
title  and  interest  wiiich  the  mortgagor  had  at  the  time 
of  the  execution  of  the  mortgage  or  at  any  time  there- 
after, except  as  to  any  parcel  or  parcels  which  may  have 
been  redeemed  and  cancelled,  and  the  record  of  the  deed 
will  thereafter,  for  all  purposes,  be  deemed  a  valid  rec- 
ord of  the  deed  without  being  re-recorded ;  but  no  person 
liaving  any  valid  subsisting  lien  upon  the  mortgaged 
premises  or  any  part  thereof  which  was  created  before 
the  lien  of  the  mortgage  took  effect  will  be  prejudiced 
by  the  sale  or  will  his  rights  or  interests  be  affected 
thereby.®^ 

While  the  right  of  the  purchaser  pending  the  period 
allowed  by  law  for  redemption  remains  in  its  inchoate 
state,  the  right  of  possession  subsists  in  the  mortgagor; 
l)ut  when  it  has  become  consummate  by  the  failure  to 
redeem,  the  possessory  right  also  is  simultaneously  di- 
vested from  the  mortgagor  and  vested  in  the  purchaser, 
who  may  enforce  it  by  summary  proceedings  under  the 
statute  ®*  or  by  the  action  of  ejectment,  and  he  is  entitled 
to  the  benefit  of  covenants  of  warranty  in  prior  deeds  of 
tlie  land.**    The  purchaser  may,  by  agreement  with  the 

92Roff  V.  Miller,  189  Mich.  558.  v.   Keyes,   2   Doug.   184;    Wyiiian   v. 

A  sheriff's  deed  on  a  foreclosure  Baer,    46    Mich.    418;     Saiiford    v. 

when    there   was   nothing   due   upon  (Jahoon,  (i?,  Mich.  223;  Gage  v.  San- 

the  mortgage  conveys  no  title  to  the  horn,  106  Mich.  269. 

purchaser.      Boweii    v.    Brogaii,    11 !»  Si.fud.   Act,   cli.    'AO,    §12;    Conip. 

Mich.  218.  Lmws    1915,   §  i:!240. 

93  How.    Stat.     (2iul    ed.)     i;;9;;7;  95  Ely  v.   Hergesell,  46  Mich.  :\2r,. 
Coinii.    Laws    1915,    §  14958;    Stout 
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mortgagor,  extend  the  time  for  redemption,  and  if  re- 
demption is  not  made  within  the  extended  period,  may 
then  maintain  smnmary  proceedings  or  ejectment.'^ 

The  purchaser  at  an  irregular  foreclosure  obtains  all 
the  rights  of  the  mortgagee,  but  he  obtains  no  others.  He 
merely  succeeds  to  the  interest  of  the  mortgagee,  and, 
in  order  to  foreclose  the  equity  of  redemption,  must  com- 
mence new  proceedings.®' 

§  28.  Deposit  of  deed  with  register  of  deeds. 

The  deed  or  deeds  delivered  upon  the  foreclosure  sale 
should,  as  soon  as  practicable  and  within  twenty  days 
after  the  sale,  be  deposited  with  the  register  of  deeds  of 
the  county  in  which  the  land  therein  described  is  sit- 
uated. The  register  is  required  to  indorse  upon  each 
deed  the  time  it  was  received,  and,  for  its  better  pres- 
ervation, to  record  it  at  length  in  a  book  to  be  provided 
in  his  ohice  for  that  purpose  and  to  index  it  in  the  regu- 
lar index  of  deeds.  The  fee  for  recording  the  deed  may 
be  included  in  the  other  costs  and  expenses  allowed  by 
law.9« 

A  neglect  to  file  the  deed  within  twenty  days  after 
the  sale  does  not  invalidate  the  foreclosure.  The  only 
effect  would  be  that  the  time  for  redemption  would  be 
extended  by  the  period  of  the  delay.®® 

The  record  of  the  deed  after  the  time  for  redem]ition 
has  expired  will  for  all  jiurposes  be  deemed  a  valid  rec- 
ord of  the  deed  without  being  re-recorded.* 

96Aiu1retfieh   v.   Hurst,   12(5   Mich.  Bal.lwiii    v.    Cullen,    51    Mich.    ?>?,; 

301.  .  Woodruff  v.  Coffman,  1:19  Mich.  6;U. 

97  Gilbert    v.    Cooloy,    Walk.    Ch.  98  How.    Stat.    (2nd    cd.)     U9?>e; 

494;     Hoffman     v.     Harrino;ton,     3."?  Conip.  Laws  191.1,  §  149.57. 
Mich.  392;  Morse  v.  Byani,  r,r,  Mich.  99  Perkins  v.  Keller,  43  Mich.  53; 

.594;    Ninis    v.    Sherman,    4'A    Mich.  Sanford  v.  Cahoon,  63  Mich.  223. 
4.5;  Niles  V.  Ransford,  1  Mich.  :!:}8;  1  How.    Stat.     (2nd    ed.)     1.3938; 

T.ariverre   v.   Rain<5,   112   ^fich.   27();  Comp.  Laws  1915,  §14959. 
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§29. Redemption. 

If  the  mortgagor,  his  heirs,  executors,  administrators 
or  any  person  lawfully  claiming  from  or  under  him  or 
them,  within  one  year  from  the  time  of  the  sale,  redeems 
the  entire  premises  sold,  by  paying  to  the  purchaser,  his 
executors,  administrators  or  assigns,  or  to  the  register 
of  deeds  in  whose  office  the  deed  is  deposited,  for  the 
benefit  of  the  purchaser,  the  sum  which  was  bid  there- 
for, with  interest  from  the  time  of  the  sale  at  the  rate 
per  centum  borne  by  the  mortgage,  not  exceeding  ten 
per  centum  per  annum,  and,  in  case  payment  is  made  to 
the  register  of  deeds,  the  sum  of  one  dollar  as  a  fee  for 
the  care  and  custody  of  the  redemption  money,  then  the 
deed  will  be  void  and  of  no  effect,  except  that,  in  case 
any  distinct  lot  or  parcel  separately  sold  is  redeemed, 
leaving  a  portion  of  the  premises  unredeemed,  then  the 
deed  will  be  inoperative  merely  as  to  the  parcel  or  par- 
cels so  redeemed,  and,  as  to  those  portions  not  so  re- 
deemed, will  remain  valid  and  of  full  effect.^  Upon  the 
payment  of  the  entire  sum  bid  at  the  sale  and  the  in- 
terest thereon  and  the  fee  of  one  dollar  to  the  register 
of  deeds  in  whose  office  the  deed  has  been  deposited,  or 
upon  delivering  to  the  register  a  certificate  signed  and 
acknowledged  by  the  person  entitled  to  receive  the  re- 
'demption  money  and  certified  by  some  officer  author- 
ized to  take  acknowledgments  of  deeds,  setting  forth 
that  the  sum  bid  at  the  sale,  with  interest,  has  been  paid 
to  such  person,  and  upon  paying  to  the  register  a  fee 
of  twenty-five  cents,  the  register  will  destroy  the  deed 
and  enter  in  the  margin  of  the  record  of  the  mortgage  a 
memorandum  that  the  mortgage  is  satisfied;  or,  in  case 
the  premises  have  been  sold  in  parcels  and  one  or  more 
parcels  have  been  redeemed,  it  is  the  duty  of  the  reg- 

2  How.    Stat.     (2nd    ed.)     13938;       see  Flax  v.  Mutual  BuMing  &  Loan 
Comp.   Laws   1915,   §14959.  Ass'n,  198  Mich.  676. 

Extension  of  time  by  stipulation, 
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ister  to  eiitor  upon  the  i'ace  of  the  sheriff 's  deed  and  the 
record  tlioroof  a  memorandum  that  the  deed  is  inopera- 
tive as  to  Ihe  i)are('l  or  parcels  so  redeemed  and  in  the 
margin  of  the  record  of  the  mort,j;a.i>e  a  memorandum 
tliat  the  morti^ai^e  is  satisfied  as  to  the  |>arce]  or  pai'cels 
so  redeemed.^ 

In  case  the  i)iemises  are  redeemed,  it  is  the  duty  of 
the  register  at  the  time  of  destroyin,i<'  the  deed  to  write 
on  the  face  of  the  record  of  the  deed  the  word,  "Re- 
deemed," statini>'  what  date  such  entry  is  ma(h'  and  sii^'u- 
ing  the  entry  with  his  ofhcial  sii»nature.* 

Upon  the  payment  of  the  sum  bid  at  the  sale  and  the 
interest  and  expenses  allowed  by  law,  to  the  register 
of  deeds  of  the  county  in  whose  office  the  deed  lias  been 
deposited,  it  is  the  duty  of  the  register  to  give  notice 
of  such  payment  by  mail  or  otherwise  to  the  purchaser, 
liis  agent  or  attorney.®  If  illegal  fees  have  been  included 
in  the  amount  i'e(iuired  to  redeem  and,  on  redemption, 
are  paid  uiuh'i'  ])rotest,  they  may  be  recovered. ° 

If  any  pei'son  entitled  to  receive  the  redemption  money, 
upon  payment  or  tender  thereof  to  him,  refuses  to  make 
and  acknowledge  a  certificate  of  payment,  in  the  man- 
ner above  s})ecified,  he  will  be  liable  to  the  party  ag- 
grieved thei'el)y  in  the  sum  of  one  hundred  dollars  dam- 
ages over  and  a))ove  all  the  actual  d;images  snstain(Ml, 
to  be  recovered  in  an  action  on  the  case7 

The  equity  of  redemption' has  always  been  regarded 
ill  Michigan  as  a  legal,  as  distinguislied  from  a  merely 
e(|uital)l(',  eslalc.  Although  tlie  anruiuai(Ml  phrase  has 
been  generally  used  to  descrilie  it,  tlie  esiaie  has  been 
divested    of   all    the   former   difticulties   which   made    it 

3  How.     Stat.     (2n(l     od.)     i:!9;!0;  5  How.     Rtat.     (2nrl    od.)     ]r.94fi; 

Com]).  Laws  1915,  §14900;  Liohlipii  Coniji.  Laws  1915,  S  14967. 

V.  Hanson,  178  Mich.  11;  Woodlnnv  6  Voslmrjjh   v.  Lay,  45  Mich.  455. 

V.   Lewis,   Walk.   Ch.   256.  7  How.     Stat.     (2n(l    P(L)     1^940; 

4.  How.     Stat.     (2n(l     a\.)     L19:;6;  Cnnip.    Laws   1915,   $  14961. 
Conip.   Laws   1915,   t;  11957. 
2  Alihutt-  n 
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anomalous  and  has  never  been  considered  by  the  courts 
of  Michigan  as  an  equitable  estate.®  Like  other  legal 
estates,  it  is  subject  to  execution  ^  and  may  be  conveyed 
by  him  in  whom  the  right  is  vested  to  any  person,  in- 
cluding even  the  mortgagee.  The  mortgagor  may  re- 
lease the  equity  of  redemption  to  the  mortgagee  for  a 
good  and  valuable  consideration,  when  done  voluntarily 
and  there  is  no  fraud  and  no  undue  influence  brought  to 
bear  upon  him  for  that  purpose  by  the  creditor;  but 
equity  is  jealous  of  all  contracts  between  a  mortgagor 
and  a  mortgagee  by  which  the  equity  of  redemption  is 
to  be  shortened  or  cut  off,  and  it  cannot  be  done  by  a 
contemiDoraneous  or  subsequent  executory  contract  by 
which  the  equity  of  redemption  is  to  be  forfeited  if  the 
mortgage  debt  is  not  paid  by  the  day  stated  in  such  con- 
tract.^'^ 

§30.  Who  may  redeem. 

The  statute  provides  that  redemption  may  be  made 
by  the  mortgagor,  his  heirs,  executors,  administrators 
or  any  person  lawfully  claiming  from  or  under  him  or 
them."  A  mere  volunteer,  one  who  shows  no  subsist- 
ing legal  or  equitable  right  in  the  property,  has  no  right 
to  redeem. ^^  A  subsequent  purchaser  ^'  or  mortgagee  ^* 
has  the  right  to  redeem,  and  his  right  cannot  be  cut 
off  or  prejudiced  by  any  arrangement  between  the  mort- 
gagor and  the  first  mortgagee. ^^    So,  also,  may  an  ex- 

SGorham  v.  Arnold,  22  Mich.  247;  343;  Lamb  v.  Jeffrey,  47  Mich.  28; 

Hoffman    v.    Harrington,    33    Mich.  Glass  v.  Glass,  50  Mich.  289. 

392.  13  Stone  v.  Welling,  14  Mich,  514. 

9  Gorham  v.  Arnold,  22  Mich.  247.  14  Baker  v.  Pierson,  6  Mich.  522 ; 

10  Batty  V.  Snook,  5  Mich.  231;  Kimmell  v.  Willard's  Adm'r,  1 
Richardson  v.  Medbury,  107  Mich.  Doug.  217;  Carter  v.  Lewis,  27 
176.  Mich.    241;     Sager    v.    Tupper,    35 

11  How.  Stat.  (2nd  ed.)  13938;  Mich.  134;  Lamb  v.  Jeffrey,  41 
Comp.  Laws  1915,  §14959.  Mich.  719;   Powers  v.  Golden  Lum- 

12  Harwood  v.  Underwood,  28  ber  Co.,  43  Mich.  468;  MeCreery  v. 
Mich.  427;  Smith  v.  Austin,  9  Mich.  Eoff,  189  Mich.  558. 

465;    Millard    v.    Truax,    50    Mich.  IB  Sager  v.  Tupper,  35  Mich.  134. 
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ecution  creditor  who  has  secured  a  lien  upon  the  land 
by  a  valid  levy  redeem,  but  not  unless  he  has  so  acquired 
such  lien.^^  So,  also,  a  guardian  has  a  clear  right  to 
redeem  his  ward's  lands  from  mortgage  sale;"  and,  in 
general,  any  one  who  has  any  interest  in  mortgaged 
premises,  or  in  any  part  of  them,  is  entitled  to  redeem 
them  from  foreclosure,  but,  if  he  redeems  at  all,  must 
redeem  completely.^' 

§31.  Disposition  of  surplus. 

If,  after  the  sale  of  real  estate  in  proceedings  to  fore- 
close a  mortgage  thereon,  there  remains  in  the  hands  of 
the  officer  or  other  person  making  the  sale  any  surplus 
money  after  satisfying  the  mortgage  and  payment  of 
the  costs  and  expenses  of  the  foreclosure  and  sale,  the 
surplus  must  be  paid  by  the  officer  or  other  person,  on 
demand,  to  the  mortgagor,  his  legal  representatives  or 
assigns,  unless,  at  the  time  of  the  sale  or  before  the  sur- 
plus is  so  paid  over,  some  claimant  files  with  the  person 
making  the  sale  a  claim  in  writing,  duly  verified  by  the 
oath  of  himself,  his  agent  or  attorney  that  he  has  a  sub- 
sequent mortgage  or  lien  incumbering  the  real  estate  or 
some  part  of  it,  stating  the  amount  thereof  unpaid  and 
setting  forth  the  facts  and  nature  of  the  same.  In  such 
case  the  person  making  the  sale  is  required  forthwith 
upon  receiving  such  claim  to  pay  the  surplus  to,  and 
file  such  written  claim  with,  the  clerk  of  the  circuit 
court  in  chancery  of  the  county  in  which  the  sale  is  made ; 
and  thereupon  any  person  interested  in  the  surplus  may 
apply  to  that  court  for  an  order  referring  it  to  a  circuit 
court  commissioner  of  the  county  to  take  proof  of  the 
facts  and  circumstances  contained  in  the  claim  or  claims 
so  filed." 

16  Harwood  v.     Underwood,     28          18  Powers  v.  Golden  Lumber  Co., 

Mich.  427.  43  Mich.  468. 

"Marvin    v.  SchUling,    12    Mich.          19  How.    Stat.    (2nd    ed.)    13941; 

356.  Comp.  Laws  1915,  §  14962. 
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It  is  the  duty  of  the  coninussioner,  upon  receiving 
the  order  of  reference,  to  summon  the  chumant  or  claim- 
ants and  the  party  or  jDarties  interested  in  tlie  surphis 
to  appear  before  him  at  a  time  and  place  to  be  named 
by  him  and  attend  the  taking  of  proof,  and  such  of  them 
as  appear  may  examine  witnesses  and  produce  such 
proof  as  they  see  fit.^" 

After  the  proofs  are  closed,  the  commissioner  should, 
at  his  earliest  convenience,  report  them  to  the  court  with 
his  opinion  thereon.  The  court  will  thereupon  make  an 
order  in  the  premises,  directing  the  disposition  of  the 
surplus  moneys  or  payment  thereof  in  accordance  with 
t]ie  rights  of  the  claimant,  claimants  or  persons  inter- 
ested.^^ 

§  32.  Perpetuating  evidence  of  sale. 

Any  person  desiring  to  perpetuate  tlie  evidence  of  any 
sale  made  under  a  foreclosure  by  advertisement  may 
procure  an  affidavit  of  the  publication  of  the  notice  of 
sale  and  of  any  notice  of  postponement  to  be  made  by 
the  printer  of  the  newspaper  in  which  the  notice  was 
inserted  or  by  some  person  in  his  employ  knowing  the 
facts,  and  an  affidavit  of  the  fact  of  a  sale  pursaant  to 
such  notice,  to  be  made  by  the  person  who  acted  as 
auctioneer  at  the  sale,  stating  the  time  and  place  at 
which  it  took  place,  the  sum  bid  and  the  name  of  the 
purchaser,^^  and  have  them  recorded  at  length  by  the 
register  of  deeds  of  the  county  in  which  the  premises 
are  situated,  in  a  l)ook  kept  for  the  record  of  deeds.**^ 
And  the  original  affidavits,  the  record  of  them  in  the 
office  of  the  register  of  deeds  and  certified  c(>i)ies  of  such 
I'ccord   are   I'espccllvely   made   presunii)tiv('  evidence  of 

20  How.  Stat.  (2iul  0.1.)  llifMl;  22  How.  Stat.  (2nd  o.l.)  1.^942; 
Coiiip.   Laws  1915,   §14962.                       Com]).   Laws  1915,  §1496:!. 

21  How.  Stat.  (2nd  cd.)  13941;  23  How.  Stat.  (2nd  cd.)  1.3944; 
Conip.  Laws  1915,   §  14962.                       Comp.   Laws   1915,   S  14965. 
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the  facts  therein  contained,'^*  but  not  of  the  mortgage 
or  its  terms  and  conditions.'^^ 

A  note  referring  to  the  page  and  book  where  the  evi- 
dence of  the  sale  is  recorded  should  be  made  by  the 
register  in  the  margin  of  the  record  of  the  mortgage, 
if  tlie  record  is  in  his  office.^® 

Form  of  Affidavit  of  Sale  Under  Mortgage,  to  Be  Made  "by  the 
Person  Wlio  Acted  as  Auctioneer  at  the  Sale 

State  of  Michigan,  ] 
County  of  ( 

S.  T.,  being  duly  sworn,  deposes  and  says  that  he  is  sheriff  of  said 
county;  that  he  acted  as  auctioneer,  and,  as  such,  made  the  sale  described 
in  the  annexed  deed,  pursuant  to  the  notice  thereof,  a  copy  of  which  is 

hereto  annexed ;   that  the  said  sale  was  opened  at    o  'clock  in  the 

noon  of  the   day  of   ,  A.  D ,  at  the  front  door 

of  the  court  house,  in  the of ,  in  said  county,  that  being  the 

place  where  the  circuit  court  for  the  county  of is  holden ;  that  said 

sale  was  kept  open  for  the  space  of   hours ;   that  the  highest  sum 

bid  for  the  lands  and  tenements  described  in  said  deed  was  the  sum  of 

dollars,  made  by  G.  H. ;   that  said  sale  was,  in  all  respects,  open 

and  fair;  and  that  this  deponent  did  strike  off  and  sell  the  lands  and 
tenements  to  the  said  G.  H.,  who  purchased  the  same  fairly  and  in  good 
faith,  as  this  deponent  verily  believes. 

S.  T. 

Subscribed,  etc. 
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Cross-references:  See  Affidavits;  Papers  axd  Notices;  Service  of 
Papers;  References*  SuG<iESTioNs  on  the  Record;  Witnesses;  Supreiie 

24  How.    Stat.    (2nd    ed.)     i:!944;  26  How.    Stat.    (2nd    ed.)     i;^945; 

("onip.  Laws  1915,  §  14965.  Comp.  Laws  1915,  §  14966. 

25Hebert   v.  Bulte,  42  Mich.  489. 


1270  Motions,  Rules  and  Orders  §  1 

Court  (motions  in);  Contempt;  Mandamus;  Error,  Writ  of;  Circuit 
Court  Commissioners;  Probate  Court.  Particular  motions  and  orders, 
see  Continuance;  Keferences;  Change  of  Venue;  Security  for  Costs; 
Pleading;  Attorneys;  Trial;  Bail;  Attachment;  Discovery  and  In- 
spection OF  Papers;  New  Trial;  Defaults. 

§  1.  Definition  and  classification. 

A  rule  or  order  is  any  direction  of  a  court  or  judge, 
other  than  a  final  judgment,  made  in  the  progress  of  a 
cause,  either  prior  or  subsequent  to  the  final  judgment, 
settling  some  matter  of  practice  or  question  collateral 
to  the  main  issue. ■^ 

Every  rule  to  which  a  party  would,  according  to  the 
practice  of  the  court,  be  entitled  of  course,  without  show- 
ing special  cause,  is  denominated  a  ''common  rule." 
Every  other  rule  is  denominated  a  ''special  rule."^ 

§  2.  Conunon  rules  and  rules  by  consent. 

All  common  rules  and  all  rules  by  consent  of  parties 
are  required  to  be  filed  with  the  clerk,  and  this  may  be 
done  as  well  in  vacation  as  during  term.  The  day  when 
any  rule  is  filed  is  required  to  be  noted  thereon.  A  party 
may  file  such  rule  as  he  conceives  himself  to  be  entitled 
to  of  course,  but  at  his  peril.' 

Common  rules,  although  not  made  by  the  actual  di- 
rection of  the  court,  are  always  in  theory  supposed  to  be. 

§3.  Entry  or  filing  of  special  orders. 

All  orders  made  by  the  direction  of  the  court, — and 
here  the  actual,  and  not  merely  theoretical,  direction  of 
the  court  is  meant, — are  required  to  be  entered  in  the 
record  of  the  proceedings  of  the  court,  and  all  orders 
made  by  the  judge  at  chambers  are  required  to  be  signed 

1  See      And.      Law       Diet.      tit.  2  Cir.  Ct.  Rule  17,  §  1. 

"Order";     McGuire    v.    Drew,    83  8  Cir.  Ct.  Eule  17,  §  1. 

Cal.   225;    Loring  v.   lUsley,   1   Cal. 
27. 
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by  liim  and  filed.*    In  a  proper  case,  special  orders  may- 
be entered  nunc  pro  tunc.^ 

§  4.  Requisites  of  special  motion. 

All  petitions  and  special  motions,  except  motions  for 
continuance  and  motions  to  strike  causes  from  the  cal- 
endar, are  required  to  be  in  writing  and  signed  by  the 
attorney  or  counsel  of  the  party  in  whose  behalf  they 
are  entered,  and  must  set  out  briefly,  but  distinctly,  the 
grounds  upon  which  they  are  founded,  and,  with  the 
affidavits  supporting  them,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  on  or  before  the  day  on  which 
they  are  noticed  for  argument.^ 

If  any  part  of  the  ground  of  a  motion  consists  of  an 
extrinsic  fact,  not  appearing  upon  the  face  of  the  pro- 
ceedings, there  must  be  an  affidavit  or  other  competent 
evidence  of  its  existence.''^ 

Form  of  Special  Motion 

(Title  of  court  and  cause.) 

Comes  now  the  in  the  above  entitled  action  and  moves  the  court 

to  (state  purpose  of  motion)  for  the  following  reasons,  to  wit: 

1. 

2. 

This  motion  is  based  on  the  files  and  record  in  this  cause,  and  upon  the 
affidavit  of now  on  file  herein. 

(Date)  0.  D.,  attorney  for    

§  5.  Notice  of  special  motions. 

Notice  of  the  argument  of  motions  and  petitions,  ex- 
cept motions  for  continuance  and  motions  to  strike 
causes  from  the  calendar,  together  with  a  copy  thereof 

4  Cir.  Ct.  Eule  17,  §  2.  But    void    order    cannot    be    val- 

Vaeating    or    modifying     consent  idated     by    nunc    pro     tunc     order. 

order,  see  Hews  v.  Hews,  145  Mich.  Davis     Colliery     Co.     v.     Charlevoix 

247.  Sugar  Co.,  155  Mich.  228. 

6  Goebel  Brewing  Co.  v.  Medbury,  6  Cir.  Ct.  Eule  15,  §  1. 

153  Mich.  49 ;  City  of  Grand  Rapids  V  Storey  v.  Child,  2  Mich.  107 

V.  Coit,  151  Mich.  109. 
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and  of  the  affidavits  on  which  they  are  based,  are  re- 
quired to  be  served  on  the  opposite  attorney  at  least 
four  days  before  the  time  noticed  for  hearing  the  same, 
although  for  good  cause  the  court  may  hear  such  argu- 
ment on  shorter  notice.*  It  has  been  hekl  that  a  Sunday 
may  be  counted  as  one  of  the  four  days.^  It  is  very 
usual  to  notice  motions  for  the  first  day  of  the  term,  but 
there  is  no  objection  to  noticing  a  motion  for  a  subse- 
quent day. 

Proof  of  service  of  notice  can  be  properly  made  only 
by  a  sworn  or  officially  certified  copy.  It  is  not  suffi- 
cient to  state  to  the  court  merely  the  substance  of  the 
notice  served.  ^° 

Form  of  Notice  of  Motion 

(Title  of  court  and  cause.) 
Sir: 

Please  take  notice  that  annexed  are  copies  of  a  motion  this  day  filed  in 
the  above  entitled  cause  and  of  the  affidavit  in  support  thereof,  that  said 

.motion  will  be  brought  on  for  hearing  in  said  court  on  the    day 

of ,  A.  D ,  at  the  opening  of  court  on  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard. 

Dated,  etc.  Yours,  etc., 

J.  K., 
To  K.  L.,  Attorney  for  Plaintiff    (or  Defendant). 

Attorney  for  Defendant  (or  Plaintiff). 

§6.  Stay  of  proceeding's  to  make  special  motions. 

When  a  stay  of  proceedings  is  necessary  in  order  to 
make  a  special  motion,  the  judge  may  grant  an  order 

8  Cir.    Ct.    Eule    15,    §  2 ;    Hill    v.  to    dismiss    on    appeal    (Pruden    v. 

Webber,   50   Mich.   142;    Glinnan   v.  Clark,  148  Mich.  163). 

Judge     of    Kecorders'     Court,     181  Right    to    four    days'    notice    is 

Mich.  192.  waived    by    going    to    hearing   after 

Rule  applied  to  motion  for  change  denial  of  motion  to  dismiss.     Web- 

of  venue   (Peterson  v.  St.  Clair  Cir-  ster  v.  Wheeler,  119  Mich.   601. 

cuit   Judge,   143   Mich.   79),  motion  9  Corey  v.   Hiliker,  15  Mich.  .S14; 

to  extend  time  to  settle  bill  of  ex-  Anderson     v.    Baughman,     6    Mich, 

ceptions   (Burgess  v.  Wayne  Circuit  297. 

Judge,  171   Mich.  58:{),  and  motion  10  McCasIin  v.  Camp,  26  Mich.  390. 
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for  that  purpose.  Such  order,  with  copies  of  the  affida- 
vits on  which  it  is  grounded,  should  be  served  with  the 
notice  of  the  motion.  Such  service  will  operate  as  a 
stay  of  proceedings  until  the  decision  of  the  motion, 
unless  the  judge  in  the  meantime  supersedes  or  sets 
aside,  the  staying  order.  The  stay  should  not  be  for  a 
longer  time  than  is  necessary  to  enable  the  party  to 
make  his  motion  according  to  the  practice  of  the  court 
and,  if  made,  until  the  decision  of  the  court  on  the  mo- 
tion." But  no  stay  of  proceedings  upon  a  verdict  or 
judgment  for  the  pnrjjose  of  a  motion  for  a  new  trial 
will  be  ordered  for  a  longer  period  than  twenty  days 
unless  a  stay  bond  be  filed,  or,  by  reason  of  the  poverty 
of  the  party  applying  for  the  stay,  the  judge  sees  fit 
not  to  require  such  bond.^^ 

§  7.  Argument  and  decision  of  special  motions. 

Motions  and  petitions  will  be  argued  on  the  day  for 
which  they  are  noticed,  if  the  party  has  an  opportunity 
to  bo  lioard  on  that  day,  unless  the  court  otherwise  di- 
rects. If  there  is  not  sufficient  time  for  the  court  to 
finish  the  business  noticed  for  any  day,  it  may  be  con- 
tinued from  day  to  day  until  it  is  completed,  or  it  may 
be  adjourned  to  some  subsequent  day;  and  motions  and 
petitions  which  cannot  be  heard  on  the  day  for  which 
they  are  noticed  will,  in  the  absence  of  any  special  or- 
der, stand  continued  from  day  to  day  without  any 
special  continuance.^^ 

No  more  than  one  counsel  on  each  side  is  entitled  to 
be  heard  on  the  argument  of  any  petition  or  motion,  the 
mover  being  entitled  to  open  the  argument  and  to  re- 
ply to  the  argument  of  the  opposing  counsel." 

The  affidavits  in  support  of  the  motion  are  first  read. 

11  Cir.  Ct.  Rule  16.  13  Cir.  Ct.  Rule  15,  §  3.     See  also 

12Ju(l.    Act,    eh.    22,    §§23,    24;       Ireland  v.  Spalding,  11  Mich.  455. 
Comp.  Laws  1915,  §§12812,  12813.  14  Cir.  Ct.  Rule  15,  §4. 
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and  then  the  counter  affidavits,  if  any  there  be.  In  some 
cases,  the  court  may  form  an  issue  by  which  the  motion 
is  to  be  determined,  but  this  is  not  usually  formally 
done,^^  Unless,  however,  the  ground  of  the  motion  be 
some  matter  apparent  on  the  record,  an  issue  should  be 
framed  to  contest  the  questions  raised  outside  of  the 
record,  if  either  of  the  parties  requests  it.^^ 

A  new  provision  introduced  by  the  Judicature  Act 
provides  that  upon  the  hearing  of  any  motion  or  petition 
where  any  question  of  fact  is  involved,  the  court  hear- 
ing such  motion  or  petition,  may  in  its  discretion,  if  it 
deems  it  necessary  in  order  to  reach  a  just  conclusion 
as  to  such  facts,  require  the  production  of  all,  or  any 
of  the  witnesses  having  knowledge  of  the  matters  of 
fact  involved  on  such  motion  or  petition  for  examina- 
tion before  him  in  open  court. ^' 

The  decision  of  the  court  upon  a  special  motion  is 
generally  announced  at  the  termination  of  the  argu- 
ments, but  there  is  nothing  to  compel  the  court  to  decide 
immediately,  and,  in  cases  involving  a  difficult  question, 
or  where,  for  any  reason,  the  court  is  in  doubt,  he  may 
reserve  his  decision  for  a  later  time,  even  to  the  next 
term. 

In  all  cases  of  special  motions,  such  sum  will  be 
awarded  as  costs  to  either  party  as  the  court,  in  view 
of  the  circumstances,  deems  just." 

16  Turner  v.  St.  Clair  Tunnel  Co.,  v.  Eagle,  7  Mich.  306.     And  where 

102   Mich.   574;    Haywood  v.   John-  the  moving  party  defaults,  the  party 

son,  41  Mich.  598,  605.  appearing    to    resist    the    motion    is 

16  Stringer  v.  Dean,  61  Mich.  196.  entitled  to  the  costs  of  the  motion. 

17Jud.    Act,    ch.    18,    §8;    Comp.  People  v.  Highway  Com 'rs,  15  Mich. 

Laws  1915,  §12580.  518;  Johnson  v.  Provincial  Ins.  Co., 

18Jud.    Act,    ch.    47,    §4;    Comp.  11    Mich.   455.     Where   proceedings 

Laws  1915,  §  13685.  are  set  aside  as  irregular,  the  party 

Generally,  however,  costs  on  mo-  who  committed  the  irregularity  must 
tions  are  allowed  the  prevailing  pay  costs;  but  where  regular  pro- 
party  as  a  matter  of  course,  unless  ceedings  are  set  aside,  which  is  mat- 
some  special  reason  is  shown  why  ter  of  favor,  or  where  a  party  is 
they  should  not  be  imposed.  0  'Flynn  permitted    to    amend    any    proceed- 
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In  practice,  the  attoniey  for  the  prevailing  party  to 
a  special  motion  usually  draws  up  an  order  such  as  he 
believes  he  is  entitled  to,  and  submits  it  to  the  court 
and  to  the  opposite  attorney  for  their  approval;  and 
thereupon,  if  it  be  approved  by  the  court,  it  is  handed 
to  the  clerk  to  be  entered. 

§8.  Notices  of  rules  or  orders. 

Notice  to  the  opposite  party  or  his  attorney  of  a  rule 
or  order,  in  the  cases  in  which  it  is  required,  is  given 
by  serving  upon  the  party  or  his  attorney,  in  the  same 
manner  as  other  papers  in  a  cause  may  be  served,  a  copy 
of  the  rule  or  order,  accompanied  by  a  notice  that  the 
same  is  a  copy  of  the  rule  or  order  made  in  the  cause 
in  which  it  is  entitled,  specifying  the  day  on  which  it 
was  made,  entered  or  filed.  Sometimes  the  order  itself 
specifies  how  notice  of  it  is  to  be  served;  in  which  case, 
the  mode  of  service  pointed  out  in  the  order  must  be 
pursued;  and,  when  the  object  is  to  bring  a  party  into 
contempt  for  disobeying  any  rule  or  order  of  the  court, 
the  service  must  be  made  on  such  party  personally,  un- 
less otherwise  specially  ordered  by  the  court,  or  unless 
the  statute  under  which  the  application  is  made  does 
not  require  personal  service.^' 

§  9.  Proof  of  service  of  notice  of  rule  or  order. 

Service  of  the  notice  of  a  rule  or  order  of  the  court 
should  be  proved  by  the  affidavit  of  the  person  making 
the  service,  or  by  the  written  acceptance  or  acknowledg- 
ment of  the  party  upon  whom  service  has  been  made, 
accompanied  by  an  affidavit  showing  the  genuineness 
of  the  party's  signature.^"  The  evidence  of  service 
should  be  filed  in  the  cause. 

ing,  the  payment  of  costs  is  annexed  19  Cir.  Ct.  Kule  12,  §  1. 

as  a  condition  of  granting  the  re-  20  Cir.  Ct.  Eule  14. 

lief  sought. 
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Form  of  Order  on  Granting  Motion   (General  Form) 

(Title  of  court  and  cause.) 

On  reading  and  filing  affidavit  on  which  this  motion  is  based,  as  well  as 
the  counter  affidavit  in  opposition  thereto,  and  on  motion  of  J.  K.,  attorney 
for  plaintiff,  and  after  hearing  K.  L.,  attorney  for  the  defendant,  in 
opposition  thereto,  it  is  ordered  that   (here  state  the  order). 

Form  of  Order  Denying  Motion  (General  Form) 

(Title  of  court  and  cause.) 

On  reading  and  filing  affidavit  upon  which  this  motion  is  based,  and  the 
counter  affidavit  in  opposition  thereto,  on  motion  of  J.  K.,  attorney  for 
plaintiff,  and  after  hearing  K.  L.,  attorney  for  defendant,  in  opposition, 
it  is  ordered  that  this  motion  of  the  said  A.  B.  be,  and  the  same  hereby  is, 
denied   (with    doUars,  costs). 

MUNICIPAL  CORPORATIONS 

Various  matters  relating  to  municipal  corporations, 
such  as  whether  they  are  subject  to  garnishment  (see 
Garnishment),  ejectment  by  and  against  (see  Eject- 
ment), execution  against  (see  Executions),  costs  against 
on  writ  of  error  (see  Error,  Writ  of),  mandamus  against 
(see  Mandamus),  writ  of  prohibition  (see  Prohibition), 
etc.,  have  been  noticed  in  other  articles  in  this  work. 
The  commencement  of  actions  against  is  regulated  by 
statute  (see  Commencement  of  Actions),  as  is  the  col- 
lection of  judgments  against  municipalities  or  county 
officers  or  school  districts  (see  Jud.  Act,  ch.  24,  §§  5-13; 
Comp.  Laws  1915,  §§  12970-12978). 

MURDER 

See  Habeas  Corpu.s. 

MUTUAL  ACCOUNTS 

See  Limitation  of  Actions. 

MUTUAL  BENEFIT  SOCIETIES 

See  Commencement  of  Actions;  Venue;   Mandamus. 
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NAMES 

Soo     Parties;   Amendments;  Pleading. 

NEGLIGENCE 

S  1.  What  iiocossai'3'  to  sustain  ai'tion. 

§  2.  Comparative   negligence. 

S  .').  Gross  negligence. 

S  4.  Question  of  law  or  of  fact. 

!>  n.  Pleading. 

§  ().  Negativing  contributory  negligence. 

§7.  Cross-declaration. 

Crosa-Jxefcrences:  Parties;  Joinder  and  Splitting  of  Causes  of  Ac- 
tion; Witnesses  (calling  adverse  party  or  his  employees  for  cross- 
examination)  ;  Abatement;  Death  by  Wrongful  Act. 

§  1.  What  necessary  to  sustain  action. 

To  sustain  an  action  for  negligence,  the  pkiintift"  must 
have  suffered  a  legal  injury  whereof  he  is  entitled  to 
complain.  Therefore,  however  great  the  defendant's 
negligence,  if  it  was  committed  without  violating-  any 
duty  which  he  owed  either  directly  to  the  plaintiff",  or 
to  the  public  in  a  matter  whereof  he  had  the  right  to 
avail  himself,  there  is  notliing  which  the  law  will  re- 
dress.^ And  when  the  injnry  of  which  the  ])laintiff'  com- 
])lains  has  resulted  from  the  negligence  of  both  parties, 
witiiout  any  intentional  wrong  on  the  i^art  of  the  de- 
fendant, the  action  cannot  be  maintained.^  In  other 
words,  one  cannot  recover  for  an  injury  arising  from 
the  defendant's  negligence  without  wanton  or  inten- 
tional wrong,  if  his  own  negligence  dii'ectly  or  proxi- 
mately ('()ntril)iited  to  produce  tlie  injiii'v.^ 

§  2.  Comparative  negligence. 

The  doctrine  of  c()mi)ai'atlve  negligence  which  ]ier- 
niillcd  tJie  plaintiff,  though  guilty  of  conti'ibutory  negli- 

1  Rish.  Non-Cont.  Law,  sec.  I-Kj;  igan  Cent.  ]?.  Co.,  2  Midi.  2.j9  ; 
Fowles  V.  Briggs,   IKJ  Mich.   42.1.  Micliigan    Cent.    K.    Co.    v.    Leahey, 

2  tiff.  Jus.  Guide,  sec.  756.  10   Mich.   19:!;  Crand  Trunk   R.  Co. 

3  Lake   Shore,  etc.,  R.  Co.  v.  Mil-  v.  Ives,  144  U.  S.  408. 
ler,  25  Mich.  27  I ;  Williams  v.  Midi- 
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gence,  to  recover  damages  if  his  negligence  was  slight 
in  comparison  with  that  of  the  defendant,  and  which 
formerly  prevailed  as  an  almost  unique  feature  of  the 
jurisprudence  of  Illinois,  has  been  rejected  in  that  state.* 
It  never  obtained  in  Michigan,*  and  has  been  very  gen- 
erally repudiated  in  other  jurisdictions,  the  nearly  uni- 
versal rule  being  that  nothing  short  of  gross  negligence 
on  the  part  of  the  defendant  can  relieve  the  injured 
party  from  the  exercise  of  care.® 

§3.  Gross  negligence. 

The  term,  "gross  negligence,"  when  referred  to  as 
authorizing  a  recovery  for  a  negligent  injury  notwith- 
standing the  contributory  negligence  of  the  plaintiff, 
means  an  intentional  failure  to  perform  a  manifest  duty 
in  reckless  disregard  of  the  consequences  as  affecting 
the  life  or  property  of  another.  It  also  implies  a 
thoughtless  disregard  of  consequences  without  the  ex- 
ertion of  any  effort  to  avoid  them.'' 

4  Lake  Shore,  etc.,  E.  Co.  v.  Hes-  igan  Cent.  K.  Co.,  188  Mich.  286; 
sions,  150  111.  556;  City  of  Lanark  Bruce  v.  Michigan  Cent.  E.  Co.,  172 
V.  Dougherty,  153  111.  165;  Winona  Mich.  441;  Smithson  v.  Pere  Mar- 
Coal  Co.  V.  Holmquist,  152  111.  581;  quette  E.  Co.,  173  Mich.  57;  Mero 
Pennsylvania  Coal  Co.  v.  Kelly,  156  v.  Michigan  Cent.  E.  Co.,  180  Mich. 
111.  17;  Cicero,  etc.,  E.  Co.  v.  Meix-  1;  Barnhart  v.  Pere  Marquette  E. 
ner,  160  lU.  329.  Co.,  188  Mich.  537. 

5  Matta  V.  Chicago,  etc.,  E.  Co.,  6  Eoux  v.  Blodgett  &  Davis  Lum- 
69  Mich.  109;  Lanier  v.  Minneapo-  ber  Co.,  85  Mich.  519. 

lis,  etc.,  E.  Co.,  176  N.  W.  410.  7  Denman   v.   Johnston,    85   Mich. 

The  doctrine  of  comparative  neg-  387;    Frost    v.   Milwaukee,    etc.,    E. 

ligenee    was   adopted   in   Pub.   Acts  Co.,    96    Mich.    470;    Pike    v.    Pere 

1909,    No.    104;    How.    Stat.     (2nd  Marquette   E.    Co.,   174   Mich.    167; 

ed.)  4111;  Comp.  Laws  1915,  §5497,  Borschall  v.  Detroit  Ey.,  115  Mich, 

prescribing  the  liability  of  common  473;    Eedson  v.  Michigan   Cent.   E. 

carrier    railroad    companies    in    this  Co.,    120    Mich.    671;    La   Barge    v. 

state    to    their    employes    for    neg-  Pere   Marquette  E.   Co.,   134   Mich, 

ligenee.     Quick  v.  Detroit,  etc.,  E.  139;  Allworth  v.  Muskegon  Traction 

Co.,  175  Mich.  676;  Boesler  v.  Cop-  &     Lighting     Co.,     142    Mich.     25; 

per  Eange  E.   Co.,   184  Mich.   430;  Knickerbocker    v.    Detroit,    etc.,    E. 

Darling   v.    Grand    Eapids,    etc.,   E.  Co.,   167   Mich.   596;    Berry   v.  Har- 

Co.,  184  Mich.  607;  English  v.  Mich-  bor  Springs  E.  Co.,  173  Mich.  181; 
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§  4.  Question  of  law  or  of  fact. 

As  a  general  rule,  the  question  of  negligence  is  a 
question  of  fact  and  not  of  law.*  If  the  question  of 
negligence  depends  upon  a  disputed  state  of  facts,  or 
if  the  facts,  though  not  disputed,  are  such  that  from 
them  reasonable  men  may  fairly  arrive  at  different  con- 
clusions, the  question  should  be  left  to  the  jury  to  be 
decided  as  a  question  of  fact.®  And  the  court  should 
not  withdraw  the  question  from  the  jury  and  decide  it 
as  a  question  of  law,  unless  not  only  the  facts  are  un- 
disputed, but  also  the  inferences  from  the  facts  are  in- 
disputable,^^  or  so  clear  that  reasonable  minds  could 
not  differ." 

§5.  Pleading. 

The   specific    acts    of  negligence   relied   on   must   be 


Schindler  v.  Milwaukee,  etc.,  R.  Co., 
87  Mich.  400;  Eichter  v.  Harper,  95 
Mich.  221;  Bulkley  v.  Flint,  etc., 
E.  Co.,  119  Mich.  583;  Merritt  v. 
Foote,  128  Mich.  367;  Putt  v.  Grand 
Eapids,  etc.,  E.  Co.,  190  Mich.  469; 
Knickerbocker  v.  Detroit,  etc.,  R. 
Co.,  167  Mich.  596;  Wexel  v.  Grand 
Eapids,  etc.,  E.  Co.,  190  Mich.  469; 
Walter  v.  Detroit,  etc.,  Ey.,  191 
Mich.  181;  Vought  v.  Michigan 
United  Traction  Co.,  194  Mich.  343; 
Simon  v.  Detroit  United  Ey.,  196 
Mich.   586. 

8  Detroit,  etc.,  E.  Co.  v.  Van 
Steinburg,  17  Mich.  99. 

9  Detroit,  etc.,  E.  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Sheldon  v. 
Flint,  etc.,  E.  Co.,  59  Mich.  172; 
Mynning  v.  Detroit,  etc.,  E.  Co., 
64  Mich.  93;  Alpern  v.  Churchill, 
53  Mich.  607;  Hassenyer  v.  Mich- 
igan Cent.  E.  Co.,  48  Mich.  205; 
La  Fernier  v.  Lighter  &  Wrecking 
Co.,   129  Mich.   596;   Lake  Superior 


Iron  Co.  V.  Erickson,  39  Mich.  492; 
Le  Baron  v.  Joslin,  41  Mich.  313; 
Lake  Shore,  etc.,  E.  Co.  v.  Miller, 
25  Mich.  274;  Gardner  v.  Michigan 
Cent.  E.  Co.,  150  U.  S.  349;  Brezee 
V.  Powers,  80  Mich.  172;  Barnow- 
sky  V.  Helson,  89  Mich.  523;  Sa- 
dowski  V.  Michigan  Car  Co.,  84 
Mich.  100;  Alexander  v.  Big  Eapids, 
70  Mich.  224;  Ashman  v.  Flint,  etc., 
E.  Co.,  90  Mich.  567;  Grand  Trunk 
E.  Co.  V.  Ives,  144  U.  S.  108;  Luke 
V.  Wheat  Min.  Co.,  71  Mich.  364; 
Dyer  v.  People's  Ice  Co.,  188  Mich. 
203. 

10  Detroit,  etc.,  E.  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Ireland  v. 
Oswego,  H.  &  S.  Plankroad  Co.,  13 
N.  Y.  533;  Sioux  City  &  P.  E. 
Co.  V.  Stout,  17  Wall.  (U.  S.)  657; 
Gaynor  v.  Old  Colony,  etc.,  E.  Co., 
100  Mass.  208. 

H  Scharman  v.  Bay  County  Bridge 
Commission,  158  Mich.  77. 
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§5 


Ijleaded/^  but  not  matters  of  evidence.^^  The  duty  owed 
by  defendant  must  be  alleged,^*  but  not  necessarily  in  ex- 
press terms. ^'  If  an  ordinance  is  relied  on  it  must  be 
pleaded. ^^  Plaintiff"  may  set  out  in  different  counts  of 
his  declaration  as  many  diiferent  averments  of  acts  of 
negligence  causing  the  one  injury  as  he  sees  fit,  in  order 
to  meet  possible  evidence  as  it  may  first  fully  develop  on 
the  trial;  "  and  it  is  held  that  averments  of  related  facts 
not  contradictory,  logically  connected  with  a  single  in- 
jury and  capable  of  jointh'^  or  separately  contributing 
to  or  causing  it,  may  be  joined  in  one  count. ■^^  Character- 
izing defendant's  negligence  as  "wilfull"  and  "wanton" 
docs  not  make  the  charge  one  for  gross  negligence  so  as 
to  prevent  a  recovery  for  ordinary  negligence. ^^  How- 
ever, "gross"  negligence  cannot  be  relied  upon  unless 
pleaded.^"  Plaintiff  need  not  prove  all  of  the  acts  of 
negligence  charged.^^ 


12  Thompson  v.  Flint  &  P.  M.  E. 
Co.,  57  Mich.  300;  Marquette,  H. 
&  O.  B.  Co.  V.  Mareott,  41  Mich. 
433.  Compare  Wallace  v.  Detroit, 
etc.,  R.  Co.,  176  Mich.  128,  132; 
McBride  v.  Scott,  125  Mich.  517; 
Tuttlc  V.  Briscoe  Mfg.  Co.,  190 
Mich.  422,  12  N.  C.  C.  A.  909. 

Certainty  required,  see  Merkle  v. 
Bennington,  68  Mich.  133,  141. 

Sufficiency  of  complaint  under 
the  reformed  procedure  of  the  Jud- 
icature Act,  see  Douglas  v.  Temple 
Mfg.  Co.,  197  Mich.  138,  where  dec- 
laration set  forth  at  length. 

Sufficiency  of  complaint  in  action 
for  negligence  in  running  automo- 
bile, see  Tuttle  v.  Briscoe  Mfg.  Co., 
190  Mich.  22,  12  N.  C.  C.  A.  909. 

13  Cristanelli  v.  Saginaw  Min.  Co., 
l.")4  Mich.  423,  4:54;  Wallace  v.  De- 
troit, etc.,  R.  Co.,  176  Mich.  128, 
132;  Lucas  v.  Wattles,  49  Mich.  380. 

14  See  Logan    v.  Agricultural   So- 


ciety,  156  Mich.   537,  540;    Clement 
V.   Crosby   &   Co.,   148   Mich.   293. 

15  Geveke  v.  Grand  Eapids  &  I. 
R.  Co.,  57  Mich.  589;  Jolmau  v. 
Alberts,  186  Mich.  643,  and  see 
Plkading. 

16  Gardner  v.  Detroit  St.  K.  Co., 
99   Mich.  182. 

17  Creen  v.  Michigan  Cent.  E.  Co., 
168   Mich.   104,   108. 

18  Id.    See  generally  Pleading. 

19  Hook  V.  Solomon,  194  Mich. 
517. 

' '  The  greater  includes  the  less. ' ' 
Gorton  v.  Harmon,  152  Mich.  473, 
477. 

20Weitzel  v.  Detroit  United  Ey., 
186  Mich.  7,  9  N.  C.  C.  A.  407; 
Denman  v.  Johnston,  85  Mich.  387, 
396. 

21  Lejiard  v.  Michigan  Cent.  B. 
Co.,  166  Mich.  :;73,  380;  Le  Fleur 
V.  Michigau  Alkali  Co.,  175  Mich. 
404. 
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state  Bar  Association  Form  of  Declaration  for  Neglect  in  Maintaining 
an  Unsafe  Stairway 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  the  defendant  is  the  owner  and  occupant  oi  an  office  building 

at ,  and  a  stairway  is  the  only  means  of  access  to  the  upper  floor 

therein,  which  stairway  is  under  the  control  of  the  defendant. 

2.  That,  on    ,  19.  .  .,  the  plaintiff  lawfully  and  in  the  exercise  of 

due  care  walked  up  said  stairway  for  the  purpose  of  going  to  one  of  the 
offices  on  the  second  floor. 

0.  That  the  stairway  was  out  of  repair  and  dangerous  to  persons  using 
the  same  by  reason  of  one  of  the  steps  being  loose,  in  consequence  of  which 
the  ])laintiff  fell  upon  said  stairway  and  sustained  personal  injuries  and 
suffered  great  pain. 

4.  That  the  plaintiff  was  injureil  as  follows:  (State  the  items  of 
injury.) 

.5.  That  the  plaintiff  sustained  loss  and  expense  as  follows:  (State 
items,  such  as  loss  of  earnings,  medical  attendance,  etc.) 

6.  Wherefore,  etc. 

State  Bar  Association  Form  of  Declaration  for  Negligence  in  Eimning 
a  Train  Over  a  Crossing 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  the  defendant  is  a  corporation  organized  under  the  laws  of  the 
State  of    

2.  That,    on    ,    19..,   while    in    the   exercise   of   due    care,   he    was 

lawfully    crossing    defendant's   railway    on    a    public    highway    at    , 

when  the  defendant  so  carelessly  managed  a  train  upon  said  railway  that 
said  train  ran  against  the  plaintiff  and  caused  him  severe  injuries  and 
great  pain  and  suffering. 

.!.  That  the  said  negligence  consisted  in  running  said  train  at  an  exces- 
sive speed  and  in  failing  to  cause  the  whistle  to  be  blown  or  the  bell  to  be 
rung   as  the   train  approached   said   highway. 

4.  Tliat  tlie  plaintiff"  was  injured  as  follows:  (State  the  items  of 
injuiy.) 

.■).  That  the  plaintiff  has  suffered  loss  and  expense  as  follows:  (State 
the  items,  such  as  loss  of  earnings,  hospital  expenses,  doctor's  fees,  etc.) 

6.  Wherefore,  etc. 

Form  of  Count  in  Case  Against  a  Railroad  Company  for  the  Negligent 
Injury  of  the  Plaintiff  at  a  Highway  Crossing 

Tlic  i)laintift"  says : 

1.  That  heretofore,  to   wit,  on    ,  at    ,  the  said  ]ilaintiff  was 

riding  in   a  certain  carriage   drawn   by  a  certain  horse  upon  and   along  a 
2  Abbott— 12 
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certain  highway,  called ,  at  a  certain  crossing  of  the  said  highway 

and  a  certain  railroad  of  the  said  defendant.  2.  That  the  said  defendant 
then  and  there  had  a  certain  locomotive,  which  was  drawing  upon  said 
railroad  a  certain  train  of  cars,  which  said  locomotive  and  train  of  cars 
were  then  and  there  under  the  care  and  management  of  the  servants  of  the 
said  defendant,  who  were  then  and  there  driving  the  same  upon  and  along 
the  said  railroad,  near  and  towards  the  crossing  aforesaid,  3.  That,  while 
the  said  plaintiff,  in  the  exercise  of  due  care,  was  then  and  there  riding, 
as  aforesaid,  upon  the  said  public  highway  at  the  crossing  aforesaid,  it 
was  the  duty  of  the  said  defendant  to  approach  the  said  crossing  with  its 
said  locomotive  and  train,  with  great  care,  caution  and  diligence.  4.  That 
the  said  defendant,  so  carelessly  and  negligently,  by  its  said  servants,  then 
and  there  conducted  and  managed  its  said  locomotive  and  train  that  the 
said  locomotive  and  train  were  then  and  there  driven  to,  upon  and  over  the 
said  crossing,  and  then  and  there,  with  great  force  and  violence,  struck  the 
said  carriage  of  the  said  plaintiff.  5.  That  thereby  the  said  plaintiff  was 
then  and  there  thrown  with  such  violence  from  and  out  of  his  said  carriage 
that  he  was  greatly  hurt,  bruised  and  wounded,  and  divers  bones  of  his 

body,  to  wit, ,  were  then  broken,  and  he  then  and  there  became  and 

was  sick,  sore,  lame  and  disordered,  and  so  continued,  to  wit,  thence 
hitherto.  6.  That,  during  all  of  said  time  the  said  plaintiff  suffered  great 
pain  and  was  prevented  from  attending  to  his  necessary  affairs  and  busi- 
ness, and  was  obliged  to  incur,  and  did  incur,  great  expense,  to  wit, 

dollars,  in  endeavoring  to  be  cured  of  the  hurts,  wounds,  fractures,  sickness, 
soreness,  lameness  and  disorders  so  occasioned  as  aforesaid. 

§6.  Negativing  contributory  negligence. 

The  declaration  must  negative  contributory  negli- 
gence,^^ at  least  unless  gross  negligence  is  alleged,^^  and  it 
is  not  sufficient  to  merely  aver  an  attempt  to  exercise  due 
care.^* 

§  7.  Cross-declaration. 

In  1917  the  following  statute  was  enacted:  "In  any 
action  brought  in  any  court  of  the  state  to  recover  dam- 
ages for  any  injuiy  to  person  or  property,  wherein  re- 
covery is  sought  because  of  the  alleged  negligence  of  the 
defendant,  or  of  his  agent,  servant,  representative  or  em- 
ployee, or  for  the  alleged  breach  of  a  statutory  duty 

82  Denman  v.  Johnston,  85  Mich.  23  Denman  v.   Johnston,  85  Mich. 

387,   396;    Thompson  v.  Flint,  etc.,  387,  396. 

R.    Co.,    57    Mich.    300.      But    see  24  Thompson  v.  Flint,  etc.,  E.  Co , 

Brooks  v.   Taylor,  65  Mich.  208.  57  Mich.   300. 
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owing  thereby,  such  defendant  may,  at  the  time  of  filing 
and  serving  his  plea,  also  file  and  serve  a  cross-declara- 
tion against  the  plaintiff  setting  forth  the  facts  in  any 
cause  of  action  for  damages  or  injury  to  his  person  or 
property  because  of  the  alleged  negligence  of  the  plain- 
tiff or  his  agent,  servant,  representative  or  employee  he 
may  have  against  said  plaintiff  arising  out  of  the  occur- 
rence, forming  the  basis  of  plaintiff's  case.  Thereupon 
such  plaintiff  shall  proceed  as  though  an  independent 
action  had  been  started  against  him  by  defendant  and 
shall  plead  to  such  cross-declaration  or  take  such  other 
step  with  reference  thereto  as  may  be  authorized  by  stat- 
ute or  by  rule  of  court:  Provided,  that  with  the  permis- 
sion of  the  court  such  cross-declaration  may  be  filed  and 
served  subsequently  to  the  filing  and  service  of  defend- 
ant's plea.  If  a  plea  of  the  general  issue  is  interposed 
to  plaintiff's  declaration  and  to  defendant's  cross-declara- 
tion, the  alleged  causes  of  action  of  both  plaintiff  and 
defendant  shall  be  determined  in  the  same  trial  or  pro- 
ceeding. A  demand  for  a  trial  by  jury  in  one  of  said 
causes  shall  be  deemed  a  demand  for  both  and  the  same 
jury  shall  decide  both  issues,  if  submitted  thereto  by  the 
court,  returning  a  verdict  for  plaintiff  or  defendant,  as 
the  case  may  be.  Each  party  shall  be  deemed  to  have  the 
burden  of  proof  with  reference  to  the  cause  of  action  set 
forth  in  his  declaration  or  in  his  cross-declaration,  as  the 
case  may  be."^' 

NEGOTIABLE   INSTRUMENTS 

See  Bills  and  Notes. 

NEW   TRIAL 

I.  In  General 
§    1.  Scope  of  article. 
§    2.  Nature  and  effect. 

25  Pub.  Acts  1917,  No.  294. 
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3.  Power  of  court. 

4.  Waiver  of  ground  for. 

/   5.  New  trial  as  to  one  or  more  coparties. 

4    6.  Remedy  in  equity  as  affected  by  motion  for. 

II.  Grounds 
I    7.  In  general. 

i    8.  Disqualification  of  judge  by  reason  of  interest. 
f    9.  Disqualification  of  juror. 
(  10.  Errors  of  law  on  the  trial. 

I  11.  Excessiveness  or  inadequacy  of  damages  awarded. 
(  12.  Misconduct  of  counsel. 
§  13.  MisconduBt  of  jury. 
§  14.  Misconduct  of  officers. 
§  15.  Misconduct  of  prevailing  party. 
§  16.  Newly  discovered  evidence. 
§  17.  Surprise. 

§  18.  Verdict  contrary  to  law  or  evidence. 
§  19,  Conviction  of  perjury. 
§  20.  Objections  not  urged  on  the  trial. 

III.  Procedure 
§  21.  Necessity  for  motion. 
§  22.  Time   for  motion. 
§  2.3.  Motion  papers. 

§  24.  Affidavits   as   to   newly    discovered   evidence. 

§  25.  Affidavits  relating  to  jury. 

§  26.  Imposing  conditions  on  granting  order. 
§  27.  Eeview  of  order. 

§  28.  Necessity  of  statement  of  reasons  for  denying  new  trial. 

§29.  Necessity  for  exceptions. 

Cross-references:  Quo  Warranto;  Error,  Writ  of;  Bill  op  Excfp- 
TioN.s;  Stay  of  Proceedings;  Mandamus;  Costs. 

I.  In  General 

§  1.  Scope  of  article. 

This  article  treats  of  new  trials  on  motion  in  the  circuit 
court  after  verdict.  It  does  not  include  new  trials  on 
reversing'  a  case  on  a  writ  of  ei-ror.^  Poi-nieily  a  new  trial 
in  ejectment  was  a  matter  of  r'\^\\{  ))iii  now  the  Judica- 
ture Act  forltids  a  new  tiial  exee])t  for  cause. ^     Stay  of 

1  See  Error,  Writ  OF.  .Tudge,   202   Midi.   61,  holding   that 

2  McBride     v.     Chippewa     Circuit       statute     does     not     affect     existing 
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pr'ocoediiii>'s  in  order  to  move  for  a  new  trial  or  in  arrest 
of  judi'ment  is  noticed  elsewhere.^ 

§  2.  Nature  and  effect. 

Tile  power  to  ^rant  new  trials  is  one  which  has  been 
exercised  by  courts  from  very  ancient  times,  and  has  now 
entirely  supplanted  tlie  procedure  by  writ  of  attaint. 
The  ij;rantino'  of  a  new  fiial  under  ])roper  regulations  is 
said  by  ]\Ii'.  Justice  Blackstone  to  cure  all  the  inconveni- 
ences of  the  trial  by  jury  and,  at  the  same  time,  to  pre- 
serve entire  and  render  perfect  that  most  excellent 
method  of  decision  which  is  the  glory  of  the  English  law.* 
A  new  trial  is  a  re-hearing  of  the  cause  in  the  same  court 
with  as  little  prejudice  to  either  party  as  if  it  had  never 
been  heard  before.  No  advantage  is  taken  of  the  former 
decision  on  the  one  side  or  of  the  order  of  the  court  grant- 
ing the  new  trial  on  the  other,  and  the  second  decision,  al- 
though contrary  to  the  first,  imports  no  blame  upon  any 
C(mcerned  in  the  former  decision. 

On  the  new  trial,  the  issue  and  the  burden  of  proof  are 
the  same  as  upon  the  original  trial,  a  new  trial  in  eject- 
ment being  the  same  in  this  respect  as  any  other  although 
the  plaintitf  may  have  obtained  restitution  of  the  premises 
undei'  the  formei'  judgment.^  The  new  trial  nuist  be  con- 
ducted in  the  same  manner  and  by  the  same  rules  as  the 
first. ^  The  issue  is  tried  entirely  de  novo,  without  regard 
to  the  former  trial,  and  the  rulings  and  practice  of  the 
lirst  trial  are  not  of  their  own  force  binding  on  the  court 
in  the  new  trial.'''  In  general,  the  jury  have  nothing  to 
do  with  what  happened  on  the  former  trial,  but  are  to  try 
the  case  upon  the  pleadings  and  determine  the  facts  from 

liulits  to  a   new   trial  as   of  course,  6  Barker    v.     Hebliard,    81     Mich, 

and  see  Ejectment.  2G7. 

3  See   Stay  op  Pkoceedings.  7  Gott  v.  Ju<l{?e  of  Superior  Court, 

4;!  Cooley's  Bl.  Comm.  .391.  42  Mieh.  62'). 

5  Donahue    v.    Klassner,   22   Mich. 
2r.2. 
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the  evidence  adduced  before  them,  irrespectively  of  the 
evidence  that  may  have  been  introduced  on  the  former 
trial.* 

§  3.  Power  of  court. 

The  power  to  grant  new  trials  is  one  which  belongs  to 
courts  of  common  law  jurisdiction  as  an  inherent  char- 
acteristic, and  is,  therefore,  not  bestowed  by  any  statu- 
tory provision.  It  exists  entirely  independently  of  stat- 
ute, although  it  may  in  proper  respects  be  regulated  and 
limited  by  statutory  enactment.  It  is  a  power  included 
within  the  general  discretionary  authority  of  courts  to 
control  the  proceedings  before  them  with  the  object  of 
promoting  justice  and  avoiding  and  correcting  errors.' 
This  discretionary  power  is  judicial,  and  not  arbitrary, 
and  should  always  be  exercised  by  courts  with  great  care. 
In  deciding  upon  applications  for  new  trials,  they  should 
hold  in  view  the  peculiar  circumstances  connected  with 
each  case,  so  as  to  subserve  the  purposes  of  substantial 
justice  and  protect  at  the  same  time  the  just  and  equi- 
table rights  of  both  parties.  The  actual  administration 
of  impartial  justice  is  the  great  primary  principle  upon 
which  judicial  tribunals  have  been  vested  with  this  dis- 
cretionary power." 

8  Shippy  V.  Village  of  Au  Sable,  eago,  etc.,  E.  Co,  v.  Newton,  89 
85  Mich.  280,  Mich.    549;     Final    v.    Backus,    18 

9  Van  Eenselaer  v.  Whiting,  12  Mich,  218;  Bourke  v.  James,  4 
Mich.  449;  Campau  v.  Coates,  17  Mich,  336;  White  v.  Peabody,  106 
Mich.  235;  Loree  v.  Eeeves,  2  Mich.  Mich.  144;  Guerold  v.  Holtz,  103 
133;  Hurlburt  v.  Eeed,  5  Mich.  30;  Mich.  120;  Johr  v.  People,  26  Mich. 
People  V.  Judge  of  Superior  Court,  427;  Jones  v,  Hobson,  37  Mich,  36; 
41  Mich,  5;  People  v.  Montcalm  Mahoney  v.  People,  43  Mich.  39; 
Circuit  Judge,  41  Mich,  550;  People  Hake  v,  Buell,  50  Mich,  89;  Nel- 
V,  Wayne  Circuit  Judge,  20  Mich.  son  v.  Lumberman's  Min.  Co.,  65 
220;  People  v.  Branch  Circuit  Mich.  288;  Luckhurst  v.  Schroeder, 
Judge,   17   Mich,    67;    Pennsylvania  183  Mich,  487, 

Min,   Co,  V,   Brady,   14  Mich,    260;  10  Loree  v.  Eeeves,  2  Mich,  133, 

Gray  v.  Barton,  62  Mich,  186;   Chi- 
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§  4.  Waiver  of  ground  for. 

A  ground  for  a  new  trial  may  be  waived  by  a  party  and 
he  is  bound  by  such  waiver.^^ 

§  5.  New  trial  as  to  one  or  more  coparties. 

Where  an  action  is  severable  as  well  as  joint,  a  new 
trial  may  be  granted  as  to  part  of  defendants  and  the 
judgment  permitted  to  stand  as  to  the  others.^^ 

§  6.  Remedy  in  equity  as  affected  by  motion  for. 

When  the  facts  are  such  that  a  party  against  whom  a 
judgment  has  been  rendered  would  be  entitled  to  relief 
in  a  court  of  equity,  the  fact  that  he  has  made  a  motion 
for  a  new  trial  does  not  interfere  with  his  equitable 
remedy.^'  But  equity  will  not  assume  jurisdiction  where 
no  new  facts  are  set  up  in  addition  to  those  contained  in 
the  motion  for  a  new  trial. ^* 

II.  Grounds 

§  7.  In  general. 

The  grounds  for  a  new  trial  are  not  enumerated  either 
by  statute  or  rule  of  court.  However,  several  grounds 
for  new  trials  have  been  recognized  and  distinguished, 
the  principal  among  which  are  the  following: 

1.  The  want  of  a  proper  jury. 

2.  The  misconduct  of  the  jury. 

3.  The  misbehavior  of  the  prevailing  party  tow^ards 
the  jury,  tending  to  prejudice  them,  or  some  of  them,  in 
his  favor. 

4.  The  misbehavior  of  the  prevailing  party,  tending  to 
surprise,  mislead  or  deceive  the  defeated  party. 

11  Hackley    v.    Muskegon    Circuit  be    relieved    in    equity    against    a 

Judge,  58  Mich.  454.  judgment  at  law,  see  Gray  v,  Bar- 

IZMoreland      v.     Durocher,      121  ton,  62   Mich.  186. 
Mich.   398.  14  American  Fidelity  Co.  v.  R.  L. 

13  Wright  V.  Hake,  38  Mich.  525.  Ginsburg  Sons'  Co.,  192  Mich.  693. 

As  to  when  a  defeated  party  may 
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5.  The  unavoidable  absence  of  the  attorney  of  the  de- 
feated party. 

6.  The  unavoidable  absence  of  material  witnesses. 

7.  The  conviction  of  perjury  of  a  material  witness 
subsequent  to  the  trial  in  respect  of  his  testimony  at  tlie 
trial. 

8.  Newly  discovered  material  evidence. 

9.  That  the  decision  was  rendered  without  evidence  to 
sustain  it,  or  against  the  law  and  the  evidence,  or  con- 
trary to  the  great  preponderance  of  the  evidence. 

10.  Errors  of  the  judge  in  tlie  admission  or  rejection  of 
evidence  or  in  the  charge  to  the  jury. 

11.  That  the  jury  has  awarded  exorbitant  damages. 

12.  That  the  damages  awarded  by  the  jury  are  grossly 
inadequate. 

13.  Other  matters  not  apparent  from  the  record,  by 
reason  of  which  it  appears  that  the  result  of  the  former 
trial  is  in  discordance  with  the  just  and  equitable  rights 
of  the  parties. 

It  has  been  held  tliat  the  court  proi)erly  refused  to  de- 
clare a  mistrial,  at  the  close  of  the  testimony,  because  the 
wife  of  plaintiff,  on  taking  the  stand,  collapsed  and  had 
to  be  taken  to  a  hospital,  and  that  the  ruling  will  not  l)e 
interfered  with  where  it  does  not  plainly  appear  from  the 
verdict  or  otherwise  that  there  has  been  a  miscarriage  of 
justice. ^^  Mere  rumors  and  gossip  as  to  how  the  jury 
stood,  after  they  have  retired,  does  not  warrant  a  new 
trial." 

It  has  been  held  that  a  new  trial  is  properly  refused 
where  the  only  ground  is  that  the  wife  amd  daughter  of 
plaintiff,  who  were  both  witnesses  in  an  assault  and 
battery  case,  wept  when  plaintiff's  counsel,  in  his  closing- 
argument,  referred  to  the  fact  that  plaintiff'  would  be 

ISJolman    v.    Alberts,    192    Mich.  16  Balccr   v.  Mohl,   191    Mich,  sllfi. 

'■'•Go.  See  also  McGloiu  v.  Metro- 
politan St.  R.  Co.,  71  N.  Y.  App. 
Div.  72. 
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permanontly  affected  in  his  hearing  as  a  resnlt  of  the 
assault. ^''^ 

§  8.  Disqualification  of  judge  by  reason  of  interest. 

If,  after  the  trial  of  a  cause,  the  judg-e  discovers  that 
he  is  disqualified  by  reason  of  interest  in  the  subject-mat- 
ter of  the  suit,  he  may  grant  a  new  trial  u})on  this 
gi'ound.^^ 

§  9.  Disqualification  of  juror. 

Disqualification  of  a  juror  may  be  ground  for  a  new 
trial.19 

Where  one  member  of  the  jury  sat  on  a  former  trial 
of  a  cause,  it  was  held  that  it  became  the  duty  of  coun- 
sel to  ask  the  interposition  of  the  court  as  soon  as  the 
fact  was  discovered;  but,  by  neglecting  to  do  so  and 
electing  to  risk  a  verdict,  the  party  became  bound  by 
the  verdict,  and  the  trial  judge  might,  in  the  exercise  of 
a  sound  discretion,  refuse  to  grant  a  new  trial  u])on  the 
ground  of  the  presence  and  participation  of  such  juror. ^° 
But,  if  the  fact  of  the  juror's  disqualification  as  having 
been  a  member  of  a  former  panel  in  the  same  case  is  not 
discovered  until  after  the  proceedings  are  terminated, 
the  party  is  entitled  to  have  the  verdict  set  aside  and  a 
now  trial  l)efore  a  disinloi'ested  and  impartial  jury.^^ 

§  10.  Errors  of  law  on  the  trial. 

Wiiere  the  court  has  erred  in  rulings  as  to  the  admis- 
sion or  rejection  of  evidence  or  has  misdirected  the  jury, 
whereljy  the  rights  of  the  defeated  party  have  been 
prejudiced,  a  new  ti-ial  may  be  granted.    But  a  new  ti'ial 

17  Matthews  v.  Laniboiton,  19S  20  Bouike  v.  James,  4  Mieli.  .".36; 
Mieh.  746,  7.'36.  Rleioht    v.   Henniiig,   12   Mich.   371; 

18  People  V.  Montealm  rircuit  Walker  v.  City  of  Ann  Arbor,  111 
.Tudge,  41  Mich.  550.  Mich.  1. 

19  Will  V.  Village  of  Mendon,  lOS  21  Ulster  v.  ('lianibeis,  84  Mich. 
Mich.   251.  .562. 
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will  not  be  granted  for  errors  in  the  rnlings  of  the  court 
unless  it  satisfactorily  appears  that  injustice  has  thereby 
been  done  to  the  unsuccessful  party,  as  where  defective 
or  improper  instructions  to  the  jury  could  not  have  mis- 
led them.^^ 

A  new  trial  should  be  granted  where  the  case  has  been 
erroneously  taken  from  the  jury.^^  But  mere  technical 
errors  do  not  authorize  the  setting  aside  of  a  verdict  of 
no  cause  of  action  where  the  result  of  a  new  trial  must 
necessarily  be  a  judgment  for  the  moving  party  for 
nominal  damages  but  with  statutory  costs  against  him.^* 
The  erroneous  admission  of  material  evidence  over  ob- 
jection is  ground  for  a  new  trial,^^  as  is  the  submission  of 
a  case  to  the  jury  on  a  theory  not  justified  by  the  evi- 
dence,''® or  where  a  general  verdict  has  been  rendered 
upon  a  charge  embracing  an  unsound  theory  and  it  is  un- 
certain whether  the  error  affected  the  result.^''^  Refusal 
to  continue  a  case  is  not  ground  for  a  new  trial  in  the 
absence  of  any  showing  of  prejudice.^^  The  admission  of 
evidence,  erroneous  under  one  of  the  two  counts,  is 
ground  for  a  new  trial,  although  the  objection  thereto 
was  general  and  not  that  it  was  inadmissible  under  the 
particular  count.^^ 

§  11.  Excessiveness  or  inadequacy  of  damages  awarded. 

The  power  to  set  aside  a  verdict  on  the  ground  that  the 
damages  awarded  are  either  excessively  large  or  exces- 
sively small  is  a  discretionary  one  which  resides  with  the 
circuit  judge.^°    The  instances  in  which  it  is  exercised 

22  People  V.  Marble,  38  Mich.  117,  27  Warner  v.  Beebe,  47  Mich.  435. 

abstract      instruction;      People      v.  28  People  v.  Sackett,  14  Mich.  320. 

Scott,  6  Mich.  287.  29  Bush  v.  Spragne,  51  Mich.  41. 

28  Guerin  v.  Smith,  62  Mich.  369.  30  Forsythe  v.  Thompson 's  Estate, 

24Mear3  v.  Cornwall,  73  Mich.  78.  157  Mich.  669;  Tumbull  v.  Eichard- 

25  Earle  v.  Westchester  Fire  Ins.  son,  69  Mich.  400 ;  Fleming  v.  Ge- 
Co.,  29  Mich.  414;  Eiekabus  v.  Gott,  mein,  168  Mich.  541;  Ft.  Wayne, 
51  Mich.  227.  etc.,  E.  Co.  v.  Wayne  Circuit  Judge, 

26  Nelson  V.  Dutton,  51  Mich.  416.  110    Mich.    173;    Ponke    v.    Detroit 
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are  quite  numerous,  and  the  action  of  the  court  in  this 
respect  will  not  be  reviewed  in  the  appellate  tribunal 
unless  in  case  of  manifest  abuse. ^^  A  new  trial  may  be 
made  dependent  upon  the  plaintiff's  refusal  to  remit  a 
portion  of  his  verdict  where,  in  the  opinion  of  the  court, 
it  is  excessive.'^ 

§  12.  Misconduct  of  counsel. 

Misconduct  of  counsel,  while  it  may  be  so  gross  as  to 
authorize  the  granting  of  a  new  trial,  ordinarily  is  not  so 
serious  as  to  warrant  the  setting  aside  of  the  verdict. ^^ 
Entertaining  a  juror,  during  the  trial,  at  a  Thanksgiving 
dinner,  although  as  a  member  of  a  club  invited  before 
the  trial,  has  been  held  a  ground  for  a  new  trial;®*  but 
it  is  not  ground  for  a  new  trial  that  plaintiff's  attorney 
sat  at  the  same  table  in  the  dining  room  of  a  hotel,  with 
a  juror,  during  the  trial,  and  conversed  wath  him,  where 
nothing  improper  was  shown  to  have  occurred.^^  Im- 
proper argument  of  counsel  ordinarily  is  not  ground  for 
a  new  trial,^^  especially  ^vhere  no  objection  w^as  made 
during  the  trial.®'  The  question  whether  the  misconduct 
of  counsel  in  examining  witnesses,  etc.,  warrants  the 
granting  of  a  new  trial,  as  determined  by  the  trial  court, 
is  rarely  interfered  with.®' 

United  Ry.,   189  Mich.  74;    Walker  33  Asking  questions  the  answers  to 

V.   Britton,    193   Mich.    174;    Griggs  which   must   be   known   to   be   inad- 

V.  Saginaw,  etc.,  R.  Co.,  196  Mich.  missible    as    ground,   see    Cosselmon 

258;  Chapman  v.  Ann  Arbor  R.  Co.,  v.   Dunfee,  172  N.  Y.  507. 

196  Mich.  671.  34  In  re  Quinn 's  Estate,  180  Mich. 

31  Nelson    v.    Lumberman's    Min.  502. 

Co.,  6.5  Mich.  288;   Brassel  v.  Min-  35  Vincent    v.    Heeuan,  194   Mich. 

neapolis,  etc.,  R.  Co.,  101  Mich.  5;  316. 

Silvcrstone     v.     London     Assurance  86  See  Trial. 

Corporation,  187  Mich.  333.  37  See  Trial;   Exceptions. 

32  Detzur    v.    Stroh    Brewing   Co.,  38  Sec  Nosa  v.  Munising,  M.  &  S. 
119     Mich.     282;     City     of    Grand  R.  Co.,  196  Mich.  104. 

Rapids  V.  Coit,  149  Mich.  668. 
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§  13.  Misconduct  of  jury. 

A  new  trial  is  often  awarded  because  of  misconduct  of 
the  jury.^^  For  instance,  where,  during  the  progress  of 
a  trial,  and  before  the  submission  of  the  case,  a  juror  has 
made  statements  outside  the  jury  room  concerning  the 
case,  or  evidence  offered  therein,  indicating  a  fixed  opin- 
ion unfavorable  to  the  moving  party,  or  ill-will  towards 
him,  it  is  ground  for  a  new  trial.*®  Nor  need  it  be  shown 
that  the  verdict  was  actually  influenced  by  such  improper 
conduct.  Where  misconduct  on  the  part  of  a  juror  which 
might  have  been  prejudicial  has  been  shown,  it  is  held 
in  many  cases  that  the  presumption  must  be  rebutted, 
by  the  successful  party,  to  prevent  the  setting  aside  of 
the  verdict,  or  the  granting  of  a  new  trial;  and,  when- 
ever the  misconduct  of  the  jury  can  be  reasonably  sup- 
posed to  have  resulted  to  the  injury  of  a  party,  a  new 
trial  should  be  granted.*^  So  where  the  case  is  discussed 
by  them  with  strangers  outside  of  the  jury  room  it  can- 
not be  said  by  the  trial  judge  that  the  jury  were  not  in- 
fluenced thereby,  but  a  new  trial  is  a  matter  of  right.*^ 
On  the  other  hand,  the  fact  that,  during  the  trial  and  be- 
fore the  case  had  been  finally  submitted  to  the  jury,  a 
number  of  jurors  read  certain  articles  in  a  daily  paper 
containing  misinformation  in  relation  to  the  case,  is  not 
ground  for  a  new  trial,  where  it  cannot  be  presumed  that 
the  jury  was  influenced  thereby  to  render  a  verdict  con- 
trary to  the  sworn  testimony  in  the  case.*'  So  the  fact 
that  jurors  lia\'e  read  news])aper  statements,  during  the 
progress  of  tlie  trial,  stating  the  amount  of  the  verdict 
on  a  former  trial,  is  not  ground."  And  the  fact  that  two 
of  the  jurors  drank  l)eer  dui'ing  the  recesses  of  tlie  court 

39  It  is  not  fi  oidiiiul  tliat  oiio  of  42  Churchill  v.  Alpena  Cir(»uit 
thi>   jiiiors   laiijfhi'd   aloud   while   do-       .Tiiilge,  5G  Mich.   HMG. 

ffudniit    was    lieinfj    cioss-cxaniinod.  43  Forsytho  v.  Thoinpson 's  Estate, 

Cuth-r    V.   Rpens,    IfM    Midi.    GO:;.  ir.7  Mich.  6G9. 

40  Cooper  v.  Carr,   1G1    Mich.  40.").  44  Sherwood   v.   Chicago  &  W.   M. 

41  Cooper  v.   Carr,    ]<)[   Mich.  405.  Ry.  Co.,  88  Mich.   108. 
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is  not  ground  where  it  appears  that  such  misconduct  did 
not  untit  the  jurors  for  duty."  Likewise,  the  fact  that  it 
took  the  jury  less  than  five  minutes  to  return  a  verdict 
in  an  action  on  a  note  is  no  ground  for  setting  it  aside.*^ 

Where  the  jury  have  determined  their  verdict  by  lot, 
a  new  trial  should  be  granted.*'''  So,  where  they  have 
given  a  quotient  verdict.**  Where  a  juror  has  been 
treated,  fed  or  entertained  by  the  successful  party  or  his 
counsel  or  at  the  expense  of  either,  a  new  trial  will  in 
nearly  all  cases  be  granted,  jDrovided  the  injured  party 
moves  promptly  upon  learning  of  the  misconduct.*'  But 
in  order  to  warrant  the  granting  of  a  new  trial  on  the 
ground  that  one  or  more  of  the  jurors  have  for  a  time 
been  separated  from  the  others,  it  must  be  shown  that 
the  facts  of  the  separation  were  such  as  to  raise  a  pre- 
sumption that  improper  influence  was  exerted  which 
was  adverse  to  the  defeated  party.*"  While  the  prac- 
tice is  not  to  be  commended,  it  is  not  ground  for  a  new 
trial  that  the  jury,  before  arriving  at  a  verdict,  w^ere 
allowed  to  separate  and  go  to  their  respective  boarding 
houses  to  eat  supper,  unaccompanied  by  an  officer,  espe- 
cially where  expressly  consented  to  by  the  attorney  for 
the  losing  party.*^  It  is  now"  provided  by  statute  that  in 
courts  of  record  the  court  may,  after  jurors  retire  to  con- 
sider their  verdict,  permit  them  to  separate  temporarily 
whenever  he  deems  such  separation  proper,  provided, 
that  in  cases  where  separation  is  forbidden  by  law  such 
authority  shall  not  extend  to  permitting  separation  of 
members  of  the  jury  of  the  same  sex.*^ 

45  In  re  Merriman's  Appeal,  108  .Tiulgo,  56  Mich.  536;  People  v. 
Midi.  454.  Montague,   71  Mich.  447;   People  v. 

46  Fainsworth  v.  Fraser,  VM  Mich.       Hull,  86  Mich.  449. 

296.  50  Spencer   v.   Johnson,   185   Mich. 

47  Stephen  PI.  125.  85. 

48  2  Tlionip.  Trials,  sec.  2602.  51  Hampton  v.  Van  Nost  's  Estate, 

49  In  ro  Quinn 's  Estate,  180  Mi.li.  196  Mich.  404,  410. 

5U2;     Cliui'-hill     V.     Alpena    Circuit  52  Pub.  Acts  1919,   No.   385. 
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To  make  misconduct  a  ground,  the  attention  of  the 
court  should  be  called  thereto  at  once  on  discovery.^' 

§  14.  Misconduct  of  officers. 

It  has  been  held  a  ground  for  a  new  trial  that  the  offi- 
cer in  charge  of  the  jury  remained  in  the  jury  room  dur- 
ing the  deliberations  of  the  jury.^*  But  if  the  jury  agreed 
upon  their  verdict  before  they  left  the  jury  room,  the  act 
of  the  officer  in  bringing  them  into  the  court  room  about 
an  hour  before  they  rendered  their  verdict  is  not  a 
ground  for  a  new  trial.^* 

§  15.  Misconduct  of  prevailing  party. 

Embracery,  which  consists  of  a  corrupt  attempt  to  in- 
fluence the  verdict  of  a  jury  by  means  other  than  evi- 
dence and  argument  in  open  court,  is  always  a  ground  for 
a  new  trial  without  reference  to  the  merits  of  the  case.*® 
Unexplained  communications  between  a  juror  and  the 
successful  party,  his  counsel  or  agents  will  lead  to  such 
an  inference  of  tampering  as  will  avoid  the  verdict,  espe- 
cially where  the  communication  involves  a  plain  effort 
in  behalf  of  the  successful  party  to  influence  the  jury  by 
improper  means.  But  a  communication  by  the  successful 
party  or  his  attorney  to  the  jurors  pending  the  trial,  if 
casually  made,  without  any  intent  to  influence  the  jury, 
and  if  the  court  can  clearly  see  that  it  could  not  have  had 
any  effect  on  the  minds  of  the  jurors,  is  not  ground  for  a 
new  trial."  Providing  food  and  cigars  while  the  jury 
are  viewing  the  premises  has  been  held  ground.^*  But 
the  fact  that  a  party  or  his  attorney  walks  with  a  juror, 

53  See  Cooper  v.  Carr,  161  Mich.  66  2  Thomp.  Trials,  sec.  2560.    See 

405;  Harrington  v.  Calhoun  Probate  also  §  12,  ante. 

Judge,  153  Mich.  660.  67  See  John  S.  Noel  Co.  v.  New- 

64  People  V.  Knapp,  42  Mich.  267.  comb,  188  Mich.  54. 

Sec    also    Hampton    v.    Van   Nest 's  68  Harrington  v.  Calhoun  Probate 

Estate,  196  Mich.  404,  408.  Judge,  153  Mich.  660. 

66  People    V.    Francis,    52    Mich. 
575. 
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a  neighbor,  to  the  courthouse  is  not  ground  for  a  new 
triaL«» 

§  16.  Newly  discovered  evidence. 

When,  subsequent  to  the  trial,  the  defeated  party  has 
discovered  some  new  evidence,  material  to  the  issue  and 
not  merely  cumulative,  which  he  could  not  have  discov- 
ered and  produced  at  the  trial  by  the  exercise  of  ordi- 
nary diligence,  a  new  trial  may  be  granted.^"  However, 
such  evidence  is  not  ground  for  a  new  trial  where  (1)  it 
is  merely  cumulative,^^  or  where  (2)  a  different  result 
would  probably  not  ensue  on  a  new  trial  if  the  evidence 
should  be  produced,®^  or  where  (3)  failure  to  produce  the 


69  Alpena  Tp.  v.  Mainville,  153 
Mich.  732. 

60  People  V.  Sackett,  14  Mich.  320 ; 
White  V.  Peabody,  106  Mich.  144; 
Guerold  v.  Holtz,  103  Mich.  118; 
Gray  v.  Barton,  62  Mich.  186;  Can- 
field  V.  City  of  Jackson,  112  Mich. 
120;  Detroit  Sav.  Bank  v.  Trues- 
dall,  38  Mich.  430;  Ferris  v.  Court 
of  Honor,  152  Mich,  322;  First 
Nat.  Bank  v.  Union  Trust  Co.,  158 
Mich.  94;  Spray  v.  Ayotte,  161 
Mich.  593;  Houser  v.  Carmody,  173 
Mich.  121;  Goodyear  v.  Detroit 
United  Ry.,  177  Mich.  129;  Ray- 
mond V.  Day,  111  Mich.  443;  Na- 
tional Surety  Co.  v.  Grant,  177  Mich. 
348;  Sturgis  v.  Mt.  Clemens  Sugar 
Co.,  184  Mich.  456;  Hoover  v.  De- 
troit, etc.,  R.  Co.,  188  Mich.  313 
Leonard  v.  Leahy,  169  Mich.  406 
Butler  V.  Roekett,  191  Mich.  499 
Kincade  v.  Peck,  193  Mich.  207 
Holtquist  V.  O'Connell,  196  Mich. 
484. 

What  constitutes  newly  discovered 
evidence,  see  McMillan  v.  School 
Dist.  No.  2,  200  Mich.  280. 

"A  motion  for  a  new  trial,  upon 
the  ground  of  newly  discovered  evi- 


dence, is  not  regarded  with  favor. 
The  policy  of  the  law  is  to  require 
of  parties  care,  diligence,  and  vig- 
ilance in  securing  and  presenting 
evidence. ' '  Canfield  v.  City  of  Jack- 
son, 112  Mich.  120,  quoted  in  Ga- 
raszewski  v.  Wurm,  204  Mich.  227. 

61  Wilson  V.  Johnson,  195  Mich. 
94,  101;  Goodyear  v.  Detroit  United 
Ry.,  177  Mich.  129;  National  Surety 
Co.  V.  Grant,  177  Mich.  348 ;  Hydrex 
Silent  Exhaust  Works  v.  Seager 
Engine  Works,  189  Mich.  431; 
Hoover  v.  Detroit,  etc.,  R.  Co.,  188 
Mich.  313. 

62  In  other  words,  a  new  trial 
should  not  be  granted  for  newly 
discovered  evidence  unless  such  evi- 
dence is  very  clear  and  satisfactory 
and  such  as  will  probably  seriously 
affect  the  result  if  admitted.  Peo- 
ple V.  Sackett,  14  Mich.  320;  White 
V.  Peabody,  106  Mich.  144;  Can- 
field  V.  City  of  Jackson,  112  Mich. 
120;  Grand  Rapids  Electric  Co.  v. 
Walsh  Mfg.  Co.,  142  Mich.  4; 
Guerold  v.  Holtz,  103  Mich.  118; 
Morris  v.  Hadley,  9  Mich.  278;  An- 
tosik  V.  Michigan  Alkali  Co.,  166 
Mich.   415;    National  Surety  Co.   v. 
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evidence  on  the  trial  was  the  result  of  want  of  reason- 
able diligenee,^^  or  where  (4)  the  evidence  is  merely  for 
the  purpose  of  impeaching  a  witness,'^*  or  where  (5)  only 
the  materiality  of  the  evidence  is  newly  discovered,^^  or 
where  (6)  the  newly  discovered  evidence  would  not  he 
admissible  on  the  trial. ^^ 

§  17.  Surprise. 

Surprise  or  mistake  sometimes  is  ground  for  a  new 
trial.^'  When  the  party  is  taken  by  surprise,  as  when  a 
witness,  who  has  been  duly  subpoenaed,  absents  Jiimself 
at  the  moment  of  trial,  so  the  party  cannot  avail  himself 
of  the  benefit  of  his  testimony,  the  court  will  grant  a  new 
trial.  The  court  will  not,  however,  grant  a  new  trial  on 
the  ground  that  the  plaintiff  was  surprised  at  the  defense 
set  up,  or  upon  a  suggestion  that  the  party  was  not  ap- 
prised of  particular  evidence,  and  therefore  not  pre- 
pared to  answer  it,  or  because  a  witness  has,  either  from 
inattention  or  the  want  of  preparation,  made  a  mistake 
in  giving  his  evidence,  or  on  account  of  an  objection  to 
his  competency,  discovered  after  the  trial.  But  when  by 
a  fraudulent  trick  on  the  part  of  the  defendant,  the  plain- 
Grant,  177  Mich.  348;  Hoover  v.  Mich.  207;  Sturgis  v.  Mt.  Clemens 
Detroit,  etc.,  E.  Co.,  188  Mich.  313 ;  Sugar  Co.,  184  Mich.  456 ;  National 
Cumniings  v.  Baker,  141  Mich.  536;  Surety  Co.  v.  Grant,  177  Mich.  348: 
Storch  V.  Eose,  152  Mich.  521;  Bosek  v.  Detroit  Uniterl  Ey.,  175 
Morin  v.  Eobarge,  132  Mich.  337;  Mich.  8;  Harrison  Granite  Co.  v. 
I.uckhurst  v.  Schroeder,  183  Mich.  Granrl  Trunk  E.  System,  175  Mich. 
487;  Branch  v.  Klatt,  173  Mich.  144,  155;  Hoover  v.  Detroit,  etc., 
31;  Morin  v.  Eobarge,  132  Mich.  E.  Co.,  188  Mich.  313. 
337;  A.  E.  Wood  &  Co.  V.  Michigan  64  Luckhurst     v.     Schroeder,     183 

Cent.  R.  Co.,  184  Mich.  672;  Hydrex  Mich.  487;  Spray  v.  Ayotte,  161 
Silent    Exhaust    Works    v.     Seager       Mich.  593. 

Engine  Works,  189  Mich.  431;  But-  65  Canfield    v.   .Tackson,   112   Mich, 

ler   v.   Rocket,   191   Mich.   499;    Wil-       120. 

son  V.  Johnson,  195  Mich.  94;   Holt  66  Antosik      v.      Michigan      Alknli 

quist  V.  O'Conncll,   190  Mich.  485.  Co.,  166  Mich.  415,  420. 

63Holtfiuist      V.     O'Connell,      196  67  See     Moore     v.     Harneck,     200 

Midi.    484;     Kincade    v.    Peck,    19:!       Midi.   642. 
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tiff's  counsel  were  taken  by  surprise,  and  the  defendant 
thereby  obtained  a  verdict,  the  court  should  grant  a  new 
trial.  A  new  trial  will  seldom  be  granted  when  a  verdict 
has  been  given  against  a  party,  or  a  plaintiff  has  been 
nonsuited,  for  want  of  evidence  which  might  have  been 
produced  at  the  trial,  unless  the  verdict  be  manifestly 
against  the  justice  and  equity  of  the  case.  And  the  ab- 
sence of  a  material  witness  will  not,  in  general,  be  allowed 
as  a  ground  for  a  new  trial,  when  the  party  might  liave 
moved  to  put  off  the  trial  on  that  account.  It  is  not  an 
abuse  of  discretion  to  grant  a  new  trial  on  the  motion  of 
the  successful  party  where  his  testimony  has  been  strick- 
en out  because  of  his  inability  to  complete  his  cross- 
examination,  owing  to  his  physical  condition,  where  affi- 
davits of  physicians  stated  that  he  would  be  able  to  testi- 
fy on  a  new  trial.^^  It  is  proper,  it  seems,  to  refuse  a 
new  trial  on  the  ground  that  the  losing  party  could  not 
get  hold  of  his  witnesses  in  time,  since  parties  are  not 
justified  in  waiting  until  the  case  is  about  to  be  tried  be- 
fore looking  up  their  testimony.^®  The  impossibility  of 
procuring  a  copy  of  material  testimony,  taken  on  a 
former  trial,  is  not  ground  for  a  new  trial  where  the  same 
stenographer  officiated  on  both  trials  and  could  easily 
have  been  called  to  read  it.'" 

When  the  defeated  party  is  surprised  or  misled  by  or 
on  account  of  some  artifice  or  deception  practiced  by  his 
opponent,  and  is  himself  guilty  of  no  lack  of  diligence 
in  the  preparation  or  conduct  of  the  trial,  a  new  trial  may 
be  granted  in  the  sound  discretion  of  the  court,  exercised 
in  view  of  the  peculiar  circumstances  of  the  case.''^^ 

When  a  party  has  used  due  care  to  have  his  case  at- 
tended to  by  counsel,  but  the  counsel,  instead  of  attend- 
ee Chicago    &    G.    T.    Ry.    Co.    v.  70  Stevens  v.  McLaehlan,  120  Mich. 
Genesee    Circuit    Judge,    89    Mich.       285. 
549.  71  Gray  v.   Barton,   62  Mich.   186. 

69  Johnson    v.    Doon,    131     Mich. 
452. 

2  Abbott— 13 
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ing'  to  it,  absents  himself  or  otherwise  allows  the  case  to 
go  by  default  and  utterly  neglects  it  without  the  knowl- 
edge of  such  party,  the  judgment  has  been  set  aside  and 
a  new  trial  granted.  So  w^here,  on  account  of  sudden 
illness  or  any  otlier  unexpected  cause,  it  becomes  impos- 
sible for  counsel  to  attend  to  the  trial,  whereby  the  rights 
of  a  party  suffer  without  lack  of  due  diligence  on  his  part, 
a  new  trial  may,  and  in  most  cases  should,  lie  granted.'''^ 
A  new  trial  will  be  granted  when  a  party,  without  want 
of  diligence,  is  surprised  at  the  trial  by  the  absence  of  a 
material  witness  or  by  the  sudden  illness  of  such  a  wit- 
ness of  so  severe  a  nature  as  to  incapacitate  him  to 
testify.'^ 

§  18.  Verdict  contrary  to  law  or  evidence. 

Juries  are  sworn  to  decide  according  to  the  law  and  the 
evidence.  Whenever  they  disregard  both  or  either,  the 
court  should  set  the  verdict  aside.  Suitors  bring  their 
cases  into  court  to  have  them  determined  according  to 
the  facts  and  their  legal  rights,  and  not  upon  the  unsup- 
ported whim  of  the  jurors.'*  Where,  therefore,  a  ver- 
dict is  without  any  evidence  to  sustain  it  or  is  eminently 
contrary  to  the  weight  of  the  evidence,  or  where  the  jury 
has  failed  to  follow  the  law  applicable  to  the  case  as 
given  to  it  by  the  court,  a  new  trial  may  very  properly 
be  granted  upon  the  motion  of  the  defeated  party.'''^ 

A  new  trial  should  be  granted  where  tlie  verdict  is  con- 
trary to  law,  i.  e.,  wliere  it  is  one  which  the  law  does  not 
authorize  the  jury  to  render  on  the  evidence  presented  to 
them.    To  illustrate,  a  compromise  verdict  which  ignores 

72  Sturgeon  v.  Hitchens,  22  Ind.  74  Morley  v.  Liverpool  &  L.  &  G. 
107;  Hinman  v.  Hamilton  Paper  Ins.  Co.,  85  Mich.  210;  Holmberp: 
Co.,  5n  Wis.  169;  Dougherty  v.  Win-  v.  Lake  Shore,  etc,  R.  Co.,  18S 
ter,  57  111.  App.  128.  Mich.  60o. 

73  McLane  v.  Harris,  1  Mo.  700;  75  People  v.  Henssler,  48  Mioh. 
Smith  V.  State  Ins.  Co.,  58  Iowa  49;  Cud<ly  v.  Major,  12  Mieh.  .'568; 
487.  Rolide  V.  Bisgs,  108  Mich.  446. 
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the  charge  of  the  court  and  the  evidence  is  ground  i'or  a 
new  trial,'®  although  a  verdict  is  not  necessarily  a  com- 
promise one  where  warranted  by  the  evidence  of  one 
witness  in  tlie  case.'''' 

The  trial  judge  should  not  set  aside  a  verdict  on  the 
ground  that  is  against  the  weight  of  the  evidence  where 
the  evidence  is  conflicting  and  it  is  not  manifestly 
against  the  weight  of  the  evidence,'*  although  the  trial 
judge  might  or  would  have  made  a  different  finding  on 
the  evidence.'®  But  if  the  verdict  is  clearly  against  the 
weight  of  evidence  it  should  be  set  aside,'"  especially 
where  it  is  palpably  unjust.'^ 

While  not  necessarily  controlling,  the  fact  that  two  or 
more  successive  verdicts  have  been  rendered  in  favor  of 
the  same  part}^,  is  to  be  considered  in  determining 
whether  a  verdict  is  against  the  weight  of  the  evidence.*" 

§  19.  Conviction  of  perjury. 

A  new  trial  will  be  granted,  it  seems,  where,  subse- 
quent to  the  trial,  a  material  witness  for  the  prevailing 

76  Morlcy  v.  Liverpool  &  L.  &  G.  *2  Silverstone  v.  London  Assur- 
Ins.  Co.,  85  Mich.  210.  auce  Corp.,   187  Mich.  333 ;    Krouse 

77  Alexander  v.  Mud  Lake  Lum-  v.  Detroit  United  Ky.,  170  Mich, 
l.cr  Co.,  153  Mich.  70.  438,  442. 

78  Dorrance  v.  Michigan  United  Where  two  successive  verdicts  in 
Eys.  Co.,  175  Mich.  198,  203;  Lee  favor  of  the  same  party  have  been 
V.  Huron  Indemnity  Union,  135  set  aside  as  against  the  weight  of 
Mich.  291.  evidence,     a    third     verdict     in     his 

See    also    Walsh    v.    Lake    Shore,  favor     on     conflicting     evidence     is 

etc.,  E.  Co.,  185  Mich.  177,  184.  jjvoperly    sustained    where    there    is 

79  McGary  v.  Buick  Motor  Co.,  substantial  evidence  to  support  it. 
182  Mich.  345;  Rohde  v.  Biggs,  108  Kyde  v.  Haak,  132  Mich.  364.  But 
Mich.  446.  see    Krouse   v.    Detroit   United   Ry., 

80Colwell    V.    Alpena    Power    Co.,  166  Mich.  147,  149,  where  the  court 

178    Mich.    183;    Krouse  v.   Detroit  said  that  "the  fact  that  a  second 

United  Ry.,  166  Mich.  147;  Wheeler  jury  falls  into  the  same  error  which 

V.  .lenison,  120  Mich.  422.  the  first  did"  affords  no  ground  for 

81  Whipple   V.    Michigan    C%ut.   R.  noninterference. 
Co.,   130  Mich.   460. 
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party   has  been   convicted   of  falsely   swearing  at   the 
trial)^ 

§  20.  Objections  not  urged  on  the  trial. 

The  general  rule  is  that  objections  which  could  have 
been,  but  were  not,  urged  on  the  trial,  cannot  ordinarily 
be  made  a  ground  for  a  new  trial.** 

III.  Procedure 

§  21.  Necessity  for  motion. 

The  court  may  grant  a  new  trial  of  its  own  motion,  in 
its  discretion,  in  a  proper  case.*^  However,  to  preserve 
questions  for  review  in  the  supreme  court,  it  is  generally 
necessaiy  to  include  them  among  the  grounds  for  a  new 
trial  and  call  the  attention  of  the  trial  court  thereto.'® 
For  instance,  the  sufficiency  of  the  evidence  to  support 
the  verdict  will  not  be  considered  where  the  question  is 
not  raised  by  the  motion  for  a  new  trial.''  So  generally 
the  remedy  for  inadequacy  '*  or  excessiveness  ^  of  the 
verdict  is  a  motion  for  a  new  trial;  but  where  the  meas- 
ure and  data  for  computation  of  damages  is  fixed  by  law, 
error  may  be  assigned  on  a  clearly  excessive  verdict 
without  a  motion  for  a  new  trial.®" 

83  See  Gray  v.  Barton,  62  Mich.  Stock  Co.  v.  Kneeland,  149  Mich. 
186,  197.  495;    Beauchamp    v.    Saginaw   Min. 

84  Mittclstadt  v.  Kelly,  202  Mich.  Co.,  50  Mich.  163  (any  error  com- 
524;  Ward  v.  Carey,  200  Mich,  217;  niitted  by  jury);  Youmans  v. 
Colwell   V.    Alpena   Power    Co.,   178  Heartt,  34  Mich.  397. 

Mich.     183;     Conger    v.    Hall,     158  87  Storch  v.  Kose,  152  Mich.  521; 

Mich.  447;   Wineman  v.  Fisher,  135  Clarke  v.  Case,  144  Mich.  148. 

Mich.    604;    Selby    v.    Detroit    Ey.,  88  Love    v.    Halladay,    139    Mich. 

122  Mich.  31L  575. 

85  Ft.  Wayne  &  B.  I.  E.  Co.  v.  89  Brockmiller  v.  Industrial  Works, 
Wayne    Circuit    Judge,    110    Mich.  148  Mich.  642. 

172.  90  McDonald  v.  Champion  Iron  & 

86  Mahiat    v.    Codde,    106    Mich.       Steel  Co.,  140  Mich.  401. 
387;   North  Michigan  Land  &  Live 
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§  22.  Time  for  motion. 

Motions  for  a  new  trial,  with  the  reasons  upon  which 
they  are  founded,  are  required  by  rule  of  court  to  be 
tiled,  and  a  copy  thereof  served  on  the  opposite  party, 
within  five  days  after  the  rendition  of  the  verdict  in  the 
case  of  a  trial  by  jury,  and  within  a  like  time  after  the 
decision  of  the  court,  when  the  cause  has  been  tried  by 
the  court,  or  within  such  further  time  as  shall  be  allowed 
therefor  by  the  court  or  judge.  Such  motions  may  be 
brought  on  for  hearing  by  either  party,  and  the  decision 
on  such  motion  may  be  made  by  the  judge  and  entered  in 
vacation  or  in  term.  It  is  the  duty  of  the  clerk  to  notify 
the  attorneys  for  both  parties  of  the  decision  immediately 
after  it  is  made.®^  This  rule  does  not  interfere  at  all 
with  the  common  law  discretion  of  courts,  but  only  fixes 
a  time  beyond  which  no  one  can  move  as  a  matter  of 
right  and  w^ithout  leave.®^  It  does  not  prevent  the  circuit 
court  from  extending  the  time  for  filing  such  motion,  by 
an  order  granted  at  an  ex  parte  hearing,  after  the  expira- 
tion of  such  time.^'  It  has  been  held,  however,  that 
where  the  five  days  is  insufficient  to  allow  the  evidence 
to  be  procured,  the  motion  should  be  made  within  the 
time,  and  papers  served  showing  the  necessity  for  the 
testimony  and  asking  an  extension  of  time  to  take  the 
testimony.^*  The  time  to  move  for  a  new  trial  is  fre- 
quently extended,  in  order  to  afford  opportunity  to  pro- 
cure affidavits,  where  substantial  justice  seems  to  require 
it.  The  trial  judge  has  authority  to  set  aside  a  verdict 
after  the  expiration  of  the  term  at  which  the  judgment 
was   entered,®^   or  even   after   the   judgment   has   been 

91  Cir.  Ct.  Rule  48.  94  Eickhoff      v.      Wayne      Circuit 

92  People  V.  Wayne  Circuit  Judge,      Judge,  129  Mich.  150. 

20  Mich.  220.  95  Manufacturers'   Mut.   Fire  Ins. 

93  Hayes   v.   Ionia  Circuit   Judge,      Co.    v.    Gratiot    Circuit    Judge,    79 
125  Mich.  277.  Mich.  241. 
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affirmed  by  the  supreme  court.^^  The  entry  of  a  judg- 
ment after  verdict,  notwithstanding  a  stay  of  proceed- 
ings to  move  for  a  new  trial  has  not  expired,  does  not 
deprive  a  party  of  the  right  to  move  for  a  ncAV  trial.®'' 

§  23.  Motion  papers. 

Motions  for  new  trials,  with  the  reasons  on  which  they 
are  founded,  must  be  filed  and  a  copy  served  on  the  op- 
posite party.  The  motion  must  be  filed,  like  other  spe- 
cial motions,  with  all  the  grounds  upon  which  it  is 
founded  distinctly  stated  therein;  and  must  be  entitled, 
dated,  and  signed  by  the  attorney  or  counsel  of  the  party 
in  whose  behalf  it  is  entered.  All  affidavits  and  other 
papers  on  which  it  is  founded,  must  be  filed  with  the 
clerk  at  the  time  of  entering  the  motion,  and  copies 
thereof  must  be  served  on  the  attorney  of  the  opposite 
party. 

§  24.  Affidavits  as  to  newly  discovered  evidence. 

AVhere  the  ground  is  newly  discovered  evidence,  the 
affidavit  of  the  moving  party  should  clearly  state  the 
facts  necessary  to  authorize  a  new  trial  on  that  ground, 
such  as  that  the  evidence  could  not  have  been  procured 
by  reasonable  diligence.**  Furtheniiore  the  affidavits  of 
the  witnesses  who  are  expected  to  give  the  new  testi- 
mony, must  be  presented  or  else  the  reasons  must  be 
stated  why  such  affidavits  are  not  produced,  since  the  affi- 
davit of  the  moving  party  as  to  what  the  witness  would 
testify  to  is  hearsay  and  insufficient  as  against  opposing 
affidavits.'®    The  moving  party  may  procure  affidavits  in 

96Parkey  v.  Galloway,  147  Mich.  98  Beebe  v.  Beebe,  2  Mich.  N.  P. 

693;    Reynolds   v.   Newaygo   Circuit  144.      See    also    Hampton    v.    Van 

Judge,  109  Mich.  403.  Nest's  Estate,  196  Mich.  404,  411. 

97  Harvey  v.  McAdams,  .'',2  Mich.  99  Cutler  v.  Spens,  191  Mich.  603 ; 

472.  Connor    v.    MeRae,    193    Mich.    682, 

Right  to  stay,  sec  Stay  or  Pko  G97 ;     Hammond    v.     Pullman,     129 

CEEDiNGS.  Mich.    567.      See    also    Cummins    v. 
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support  of  his  motion,  under  the  statutory  provision  that 
witnesses  may  be  compelled  to  attend  before  a  notary 
and  answer  in  all  cases  where  affidavits  are  permitted  to 
be  used  in  proceedings  before  a  court.^  Where  the  evi- 
dence is  not  attached  but  is  intended  to  be  taken  before 
a  notary,  tlic  motion  should  contain  a  statement  of  the 
nature  of  tlie  ex])ected  testimony  and  there  sliould  be 
some  evidence  in  the  accompanying-  affidavit  that  it  is 
obtainable.'^  Affidavits  rebutted  by  counter  affidavits, 
and  found  inherently  impro])able  by  the  trial  judge,  are 
properly  rejected.^ 

Foira   of   Affidavit   on   Ground   of  Newly-Discovered  Evidence 

(Title  of  court  and  cause.) 

County  of   ,  ss.  ■    ' 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says 
that  the  plaintiff 's  claim  in  this  cause  and  the  defense  of  the  said  defendant 
thereto,  as  appeared  upon  the  trial  thereof,  were  as  follows:  (Here  state 
respectively  the  claim  of  the  plaintiff  and  the  defense  of  the  defendant;) 

that  said  cause   was  tried  at  a  term  of  this  court  on  the   day  of 

,  A.  D ,  with  a  jury,  and  that  a  verdict  was  rendered  therein 

for  the  said  plaintiff,  and  against  the  said  defendant,  for  the  sum  of 
dollars. 

And  this  deponent  further  says  that  he  has   fully  and  fairly  stated  to 

K.  L.,  his  counsel  therein,  who  resides  at  the   of   ,  the  facts 

which  he  expects  to  prove  by  W.  S.,  of  the of ,  and  that  said 

W.  S.,  as  deponent  verily  believes,  can  and  will  testify  in  substance  as 
follows:  (Here  state  the  substance  of  what  party  expects  to  prove  by  the 
witness.)  4 

Deponent  further  says  that  the  foregoing  evidence  was  unknown  to  him 
at  the  time  of  the  said  trial,  but  was  discovered  by  him  thereafter,  and 
that  the  same  is  material  to  said  defendant  in  this  cause,  as  he  is  advised 
by  his  counsel  upon  such  statement  to  him  as  aforesaid  and  verily  believes. 

C.  D. 

Subscribed,  etc. 

Boyne  City  Tanning  Co.,  177  Mich.  3  Bosek    v.    Detroit    United    Ry., 

217.  175  Mich.  8,  12. 

1  Eickhoff  v.  Wayne  Circuit  4  Support  this  statement  by  afli- 
Judge,  129  Mich.   150.  davit   of  ])ro])Ofied   witness. 

2  Eickhoff       V.       Wayne       Circuit 
.Tudge,  129  Mich.   1.50. 
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§  25.  Affidavits  relating  to  jury. 

The  affidavit  of  a  juror  cannot  be  used  to  impeach  the 
verdict,^  and  it  follows  that  an  affidavit  cannot  be  made 
by  one  to  whom  the  jurors  communicate  the  facts.® 

§  26.  Imposing  conditions  on  granting  order. 

The  setting  aside  of  judgments  and  granting  of  new 
trials  being  within  the  discretionary  power  of  the  court, 
it  follows  that  the  court  may  attach  such  terms  and  con- 
ditions to  the  order,  whether  denying  or  granting  a  new 
trial,  as  he  deems  reasonable  and  just."'^  Where,  however, 
the  case  is  such  that  a  new  trial  can  be  claimed  by  a 
part}^,  not  merely  as  a  matter  of  grace,  but  as  a  matter 
of  right,  it  is  incompetent  for  the  court  to  incumber  the 
order  with  conditions.  In  a  personal  injury  case,  it  is 
improper  to  impose  as  a  condition  of  not  setting  aside  a 
verdict  for  defendant  that  defendant  pay  a  certain  sum 
to  plaintiff,  since  plaintiff  has  the  right  to  insist  that  a 
jury  shall  assess  the  damages.' 

§  27.  Review  of  order. 

The  exercise  by  a  court  of  its  discretionary  power  in 
granting  or  refusing  a  new  trial  is  not  usually  reviewed 
in  the  appellate  court;  but,  when  there  is  a  clear  abuse 
of  the  power,  as  when  a  new  trial  is  refused  ^vhere  it 
manifestly  should  have  been  granted  or  when  it  has  been 
granted  when  obviously  it  should  have  been  refused,  such 
action  has  always  been  corrected  by  the  appellate  court 
when  brought  before  it  in  a  proper  manner.^ 

6  Wixom  V.  Bixby,  127  Mich.  479 ;  Court,  41  Mich.  31 ;  Jones  v.  Hob- 
City  of  Battle  Creek  v.  Haak,  139  son,  37  Mich.  36;  Detzur  v.  Stroh 
Mieh.  514;  People  v.  Swift,  172  Brewing  Co.,  119  Mich.  282;  City 
Mich.  473;  People  v.  Stewart,  163  of  Grand  Rapids  v.  Coit,  149  Mieh. 
Mich,  1;  In  re  Merriman,  108  Mich.  668;  Wooster  v.  Calhoun  Circuit 
454;  Spencer  v.  Johnson,  185  Mich.  Judge,  150  Mieh.  459. 
85,  90.  8  Goldsmith    v.    Detroit,    J.    &    C. 

6  Stevenson  v.  Detroit  &  M.  R.  Co.,  Ry.,  165  Mich.  177. 

118  Mich.  651.  9  Chicago,  etc.,  R.  Co,  v.  Newton, 

7  People     V.     Judge     of     Superior       89  Mich.  549;  Churchill  v.  Emerick, 
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The  usual  method  has  been  by  mandamus ; "  but  it  is 
now  provided  by  statute  in  this  state,  that,  in  all  cases 
taken  to  the  supreme  court  on  writ  of  error  or  appeal, 
where  a  motion  for  a  new  trial  has  been  previously  re- 
fused by  the  trial  judge,  the  party  appealing  the  case 
may  incorporate  in  the  bill  of  exceptions  a  record  of  all 
proceedings  had  on  such  motion,  including  the  reasons 
given  by  the  trial  judge  in  refusing  to  grant  a  new  trial, 
and  exceptions  may  be  taken  and  error  assigned  on  the 
decision  of  the  circuit  judge  in  refusing  the  motion  and 
the  same  will  be  reviewed  by  the  supreme  court. ^^  How- 
ever, the  supreme  court  will  not  interfere  unless  the  rec- 
ord shows  a  very  clear  abuse  of  discretion  on  the  part  of 
the  trial  judge. ^^ 

§  28.  Necessity  of  statement  of  reasons  for  denying 

new  trial. 
It  has  recently  been  held  that  if  a  request  to  file  rea- 
sons is  not  complied  with,  the  moving  party  need  not 
apply  to  the  supreme  court  for  a  mandamus  to  compel 
the  circuit  judge  to  comply  with  the  practice,  but  error 
may  be  assigned  upon  the  refusal,  and  the  order  re- 
viewed.^^    This  seems  to  change  the  broad  rule  as  some- 

56  Mich.  536;  Minds  v.  Kejes,  189  Cuddy    v.    M,ajor,    12    Mich.    368; 

Mich.     629;     Cooper    v.     Carr,     161  Johr  v.  People,  26  Mich.  427;  Toul- 

Mich.  405.  man   v.   Swain,  47   Mich.   82;    Hake 

10  Van  Eenselaer  v.  Whiting,  12  v.  Buell,  50  Mich.  89;  People  v. 
Mich.  449;   Churchill  v.  Emerick,  56  Francis,  52  Mich.  575. 

Mich.     536;     Dibble    v.    Kogers,     2  The   statute    does   not    operate   to 

Mich.  404;  People  v.  Branch  Circuit  extend   the   time    for   taking   out   a 

Judge,  17  Mich.  67;  Greeley  v.  Stil-  writ    of    error.      Hill    v.    Hill,    114 

son,   27  Mich.   153;    People  v.   Sag-  Mich.   559. 

inaw  Circuit  Judge,  39  Mich.   123;  12  Eaymond    v.    Day,    111    Mich. 

Gray  v.  Barton,  62  Mich.  186.     See  443;    Silverstone    v.    London   Assur- 

also  Mandamus.  ance    Corporation,    187    Mich.    333; 

11  Jud.  Act,  ch.  18,  §  63 ;  Comp.  Detroit  Tug,  etc.,  Co.  v.  Wayne 
Laws  1915,  §12635;  Gemberling  v.  Circuit  Judge,  75  Mich.  360.  See 
Lazarus,    100   Mich.    324.     Prior   to  also  Error,  Writ  of. 

this    statute,    error    would    not    lie.  13  Clark    v.    Onaway -Alpena    Tel. 

Dibble    v.    Eogers,    2    Mich.    404;       Co.,    196    Mich.    168,    182,    and    see 
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times  stated  that  it  is  necessary  that  the  reasons  of  the 
circuit  judge  for  refusing  a  new  trial  and  all  proceedings 
with  reference  thereto  should  be  incorporated  in  the  bill 
of  exceptions  as  required  by  the  statute,  and  that,  unless 
this  is  done,  the  supreme  court  will  not  review  the  de- 
cision." If  a  party  desires  the  court  to  file  reasons  for  a 
denial  of  the  motion,  he  should  request  that  they  be  filed. 
Such  request  should  be  filed  or  made  previously  to,  or  at 
the  time  of,  the  hearing  or  decision  of  the  motion.  If  no 
request  be  made,  the  court  need  not  file  reasons ;  ^^  and, 
even  where  a  request  is  duly  made,  the  refusal  of  the 
court  to  file  reasons  will  not  be  error,  if  the  record  shows 
that,  in  denying  the  motion,  the  court  exercised  a  proper 
discretion.^^ 

§  29.  Necessity  for  exceptions. 

A  party  seeking  to  avail  himself  of  the  statute  author- 
izing a  review  on  writ  of  error  must  take  exceptions  to 
the  refusal  to  grant  a  new  trial,  and,  if  he  fails  to  do  so, 
he  will  be  deemed  to  have  waived  the  error.^^  The  bill 
of  exceptions  should,  therefore,  contain  the  order  of  re- 
fusal, the  reasons  therefor  and  the  exceptions  to  the 
decision. ^^ 

Clark   V.   Detroit  &   M.   R.   Co.,   204  Mich.    64;    Bennett    v.   Denton,    194 

Mich.    121.     See   also   Error,   Writ  Mich.  610;  Hampton  v.  Van  Nest's 

OF.  Estate,    196    Mich.    404.      But    see 

14  McRae    v.    Garth    Lumber    Co.,  Error,  Writ  of,  §  49,  for  what  ap- 

102    Mich.   488;    Finley   v.   Widner,  pears  to  be  the  correct  statement  of 

116  Mich.  679;  Conger  v.  Hall,  158  the  rule. 

Mich.  447;  Griffin  v.  McKnight,  116  15  Vezina    v.    Shermer,    198    Mich. 

Mich.   468;    Hotchkiss   v.    Weinman-  757,  760;  People  v.  Tice,  115  Mich. 

Matthews  Co.,  175  Mich.  652;  Love  219. 

V.  Detroit,  etc.,  E.  Co.,  170  Mich.  1;  16  Bowersox      v.      Bowersox,      115 

In  re  Kcene's  Estate,  189  Mich.  98;  Mich.   24. 

In    re    Meeker's    Estate,    169    Mich.  17  Vezina   v.    Shermer,    198    Mich. 

303;     Pearl     v.     Benton     Tp.,     136  757,  760;  Greenleaf  v.  Lambert,  192 

Mich.     697;     Wilbur     v.     Michigan  Mich.   411,   417;    Knop   v.   National 

Cent.  R.  Co.,  145  Mich.  344;  Steven-  Fire  Ins.  Co.,  101  Mich.  359;   In  re 

son    V.    Detroit,    etc.,    R.    Co.,    118  Gallagher's   Estate,   120   Mich.   365. 

Mich.    651;    Mahder    v.    Wax,    192  See  also  Exceptions. 

Mich.    479 ;    Gordon    v.    Drake,    193  18  Stevenson    v.    Detroit,    etc.,    E. 
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NEWLY   DISCOVERED    EVIDENCE 

See  New  Trial. 

NEWSPAPERS 

What  papers  are,  see  Lyneh  v.  Wayne  Probate  Judge,  101  Mich.  171. 

NEXT   FRIEND 

See  GU.A.RDIAN  ad  Litem. 

NONRESIDENTS 

See  Absence;  Courts,  §  7. 

NONSUITS 

Cross-references:  Discontinuance;  Trial;  Dismissal  foe  Failure  to 
Prosecute. 

Nonsuits  are  voluntaiy  or  involuntary.  Voluntary 
nonsuits  are  treated  of  in  another  article.^  Involuntary 
nonsuits  are  those  awarded  by  the  court,  against  the  .ob- 
jection of  plaintiff  or  in  his  absence,  because  of  some  de- 
fect or  insufficiency  in  the  case  as  presented,  or  some 
default  or  neglect  in  the  conduct  or  prosecution  thereof. 
In  this  state  it  has  been  held  that  the  court  cannot  grant 
a  nonsuit,  against  the  objection  of  plaintiff,  because  of 
the  weakness  of  his  proof.^ 

If  the  plaintiff  fails  to  appear  to  try  his  cause  when 
it  is  called  for  trial  and  the  defendant  is  present  and 
ready  to  proceed,  the  court  may,  and  usually  does,  order 
a  non-suit,  unless  the  absence  of  the  plaintiff  be  explained 
and  sufficiently  accounted  for;  in  which  event  the  court 
will  order  a  postponement  of  the  trial,  either  to  another 
day  in  the  same  term  or  to  the  next  term,  and  may  re- 

Co.,  118  Mich.  651.     See  also  Bill  2  Cahill   v.    Kalamazoo    Mut.    Jus. 

of  Exceptions.  Co.,  2  Doug.  124. 

1  See   Discontinuance   and  Vol- 
untary Nonsuit. 
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quire  the  plaintiff  to  pay  the  costs  or  comply  with  such 
other  conditions  as  appear  to  be  reasonable  and  just. 

In  all  actions  and  proceedings  in  which  the  plaintiff 
would  be  entitled  to  costs  upon  a  judgment  rendered  in 
his  favor,  if,  after  the  appearance  of  the  defendant,  the 
plaintiff  is  non-suited,  the  defendant  becomes  entitled  to 
have  judgment  to  recover  against  the  plaintiff  his  full 
costs.^ 

NOTARIES 

See  Affidavits;  Oaths;  Depositions. 

NOTES 

See  Bills  and  Notes;  Confession  of  Judgment;  Trover. 

NOTICE 

See  Papers  and  Notice. 

NUISANCE 

Nuisance,  nocumentum  or  annoyance  signifies  any- 
thing that  worketh  hurt,  inconvenience  or  damage.  And 
nuisances  are  of  two  kinds, — public  or  common  nuis- 
ances, which  affect  the  public  and  are  an  annoyance  to 
all,  and  private  nuisances,  which  may  be  defined  as  any- 
thing done  to  the  hurt  or  annoyance  of  the  lands,  tene- 
ments or  hereditaments  of  another.^ 

A  public  nuisance  must  be  something  that  subjects  the 
public  to  inconvenience  or  annoyance;^  as  an  unauthor- 
ized obstruction  across  a  public  street.'  But  anything 
authorized  by  law  is  not  a  nuisance.*    A  house  of  ill-fame 

SJud.    Act,    ch.    47,    §10;    Comp.  24   Mich.   508;    Attorney  General  v. 

Laws  1915,  §13691.  Evart   Booming  Co.,  34  Mich.  462; 

13  Cooley's  Bl.  Comm.  215;  Whit-  Kitts  v.  Kent  Supervisors,  162  Mich, 

temore  v.  Baxter  Laundry  Co.,  181  646. 

Mich.  564.  3  Pontiac  &  L.  Plank-Eoad  Co.  v. 

2  People    V.    Carpenter,    1    Mich.  Hilton,  69  Mich.  115. 

273;  Clark  v.  Lake  St.  Clair  Ice  Co.,  4  Attorney      General      v.      Evart 
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is  a  public  nuisance.*  A  structure  prohibited  by  a  city 
or  village  ordinance  may  or  may  not  be.^  Tlie  question 
of  whether  a  thing  is  a  nuisance  depends  upon  the  par- 
ticular facts  of  the  case.  What  would  unquestionably  be 
a  nuisance  under  some  circumstances  may  not  be  such 
under  others.'  A  platform  built  in  an  alley  is  not  neces- 
sarily a  nuisance ;  ®  nor  is  an  awning  over  a  sidewalk  in 
front  of  a  business  place ;  ^  nor  is  a  steam  propeller  in  a 
public  street;  "  nor  a  bridge  over  a  navigable  stream;  " 
nor  is  coasting  on  a  public  highway.^^ 

Very  frequently  the  question  of  nuisance  arises  in  con- 
nection with  the  carrying  on  of  a  manufacturing  busi- 
ness in  a  neighborhood  given  up  largely  to  residence  pur- 
poses. The  fact  that  the  carrying  on  of  such  a  business 
is  a  source  of  discomfort  is  not  sufficient  to  constitute  it 
a  nuisance  independently  of  the  manner  in  which  it  is 
carried  on,^^  but  if  it  be  injurious  to  the  health  of  the 
community,  it  will  generally  be  held  to  be  a  nuisance.^* 

A  fence  erected  maliciously  to  shut  out  the  light  and 
air  from  a  neighbor's  windows  is  a  nuisance;  ^*  but  a  coal 
and  wood  shed  erected  so  near  the  premises  of  another 

Booming  Co.,  34  Mich.  462 ;   Grand  9  Hawkins    v.    Sanders,    45    Mich. 

Eapids,   etc.,    E.    Co.    v.    Heisel,    38  491. 

Mich.   62;    People   v.   Detroit   &   H.  10  Macomber  v.  Nichols,  34  Mich. 

Plank-Road  Co.,  37  Mich.   195;   Ev-  212. 

erett  v.  City  of  Marquette,  53  Mich.  H  Macomber  v.  Nichols,  34  Mich. 

450;     Plantenga    v.    Grand    Rapids  212. 

Terminal  R.  Co.,  190  Mich.  661.  12  Burf ord  v.  City  of  Grand  Rap- 

5  Slaughter  v.  Peojjle,  2  Doug.  334.  ids,  53  Mich.  98. 

6  Village  of  St.  Johns  v.  McFar-  13  Ballentine  v.  Webb,  84  Mich. 
Ian,  33  Mich.  72.  38;    Robinson    v.    Baugh,    31    Mich. 

7Crippen  v.  People,  8  Mich.  117;  290. 
People   V.    Carpenter,    1   Mich.   273 ;  14  People   v.   Detroit   White   Lead 

Bowen   v.    Detroit    City   R.    Co.,    54  Works,   82   Mich.   471;    Robinson   v. 

Mich.  496;   Clark  v.  Lake  St.  Clair  Baugh,  31  Mich.  290;   McMorran  v. 

Ice    Co.,    24    Mich.    508;    Fisher    v.  Fitzgerald,    106    Mich.    649;    Brady 

Thirkell,  21  Mich.  1;  Brig  "City  of  v    Detroit  Steel  &  S.  Co.,  102  Mich. 

Erie"    v.    Canfield,    27    Mich.    479;  277;  Whittemore  v.  Baxter  Laundry 

Macomber  v.  Nichols,  34  Mich.  212.  Co.,  181  Mich.  564. 

SBagley  v.  People,  43  Mich.  355.  16  Flaherty  v.  Moran,  81  Mich.  52; 
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as  to  darken  his  windows  does  not  constitute  a  nuisance, 
although  it  be  so  located  from  malicious  motives. ^^  A 
dam  which  overflows  another's  land  is  a  nuisance. ^'^  So 
is  a  building  so  defectively  constructed  as  to  be  danger- 
ous." 

Subject  to  limitations,  which  it  is  beyond  the  scope  of 
tin's  work  to  define,  a  party  who  is  injured  by  a  nuisance 
may,  without  invoking  judicial  sanction,  by  his  own  mere 
act  or  authority,  abate  or  remove  that  in  which  the  nuis- 
ance consists.^*  He  may  also  obtain  a  remedy  by  action. 
Formerly  (as  now)  he  might  bring  an  ordinary  action  on 
the  case  for  damages,  in  which,  however,  although  the 
party  injured  could  recover  for  the  injuries  sustained, 
he  could  not  thereby  remove  the  nuisance.  But  every 
continuance  of  a  nuisance  was  held  to  be  a  fresh  one,  and 
therefore  a  fresh  action  would  lie,  and  very  exemplary 
damages  would  probably  be  given,  if,  after  one  verdict 
against  him,  the  defendant  should  have  the  hardiness  to 
continue  it.  But  the  English  law  did  not  rely  upon  the 
probability  of  the  discontinuance  of  a  nuisance  after 
damages  had  once  been  recovered  for  its  existence,  and 
therefore  provided  two  other  actions,  viz.,  the  assize  of 
nuisance  and  the  writ  of  quod  permittat  prosternere, 
which  not  only  gave  the  plaintiff  satisfaction  for  liis  in- 
jury past,  but  also  struck  at  the  root  and  removed  the 
cause  itself, — the  nuisance  that  occasioned  the  injury.^" 

But  both  these  latter  actions  had  passed  out  of  use  in 
the  time  of  Mr.  Justice  Blackstone  and  had  given  way 
to  the  action  on  the  case,  in  which,  as  lias  just  been  stated, 
no  judgment  could  be  had  to  abate  the  nuisance,  but  only 
to  recover  danuiges.  Yet  the  practical  effect  of  the  judg- 
ment for  danuiges  would  })e  mucli  the  same  as  one  for  tlie 

Kirkwooil  v.  Finegan,  9")  Mich,  't-i'.',;  18  Wilkinson  v.  Dptroit  Steol  &  S. 

Peek  V.  Roe,  110  Mich.  ."2.  Works,  7;^  Mich.  AOr>. 

16Kuzniak      v.      Kozniinski,      107  19  Wcleh   v.   Stowell,  2  Pnuii'.   '■'>'■'<-■ 

Mich.   414.  20;!  C'ooloy's  Bl.  Coniin.  220. 

IVWincliell   v.   Clark,  OS  Mieli.   01. 
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abatement  of  the  nuisance,  unless  the  defendant  were  ob- 
stinate enough  to  prefer  the  continual  payment  of  dam- 
ages to  the  removal  of  the  nuisance.^^ 

In  Michigan,  an  action  on  the  case  lies  for  a  nuisance, 
but  the  efficiency  of  the  assize  of  nuisance  and  the  writ 
of  quod  permittat  prosternere  have  been  superadded  to 
it  by  statute,  providing  that,  in  actions  on  the  case  for  a 
private  nuisance,  when  the  plaintiff  prevails,  he  shall,  in 
addition  to  the  usual  judgment  for  damages  and  costs, 
also  have  judgment  that  the  nuisance  be  abated  and  re- 
moved, unless  the  judge  holding  the  circuit  court  at  which 
any  issue  of  fact  joined  therein  shall  be  tried  shall  certify 
in  the  minutes  of  the  trial  that  the  abatement  is  unueces- 
sary.'^^  In  case  of  a  judgment  that  the  nuisance  be  abated 
and  removed,  the  plaintiff  will  have  execution  in  the  com- 
mon form  for  his  damages  and  costs,  and  a  separate  war- 
rant to  the  proper  officer  requiring  him  to  abate  and 
remove  the  nuisance  at  the  expense  of  the  defendant  in 
like  manner  as  public  and  common  nuisances  are  abated 
and  removed.^' 

By  this  ])rovision,  the  action  on  the  case,  which  for- 
merly was  inadetiuate  in  some  instances,  is  made  to  serve 
the  purpose  that  anciently  was  attained  only  through  the 
other  actions  spoken  of,  and  has  become  eft'ectual  in  all  to 
which  it  is  intended  to  apply. 

If  there  is  not  a  plain,  adequate  and  complete  remedy 
at  law,  the  circuit  court  in  chancery  may  exercise  equity 
jurisdiction  in  all  mattei's  concerning  nuisances,  and  may 
grant  injunctions  to  stay  and  prevent  nuisances.** 

21  3  Cooley 's  Bl.  Comm.  222.  abatement,    see    Jud.    Ai-t,    ch.    20, 

22Jud.   Act,   eh.    20,   §43;    Comp.  §§45,      46;      Comp.      Laws      1915, 

Laws  1915,  §  12779;  Theisen  v.  Pitt-  §§  12781-12782. 

mans  &  Dean  Co.,  19.')  Mich.  500.  24  Jud.   Act,   ch.   6,    §4,   subd.   2; 

23  Jud.    Act,   ch.    20,    S14;    Cmnp.  Comp.  Laws  1915,  §12302,  subd.  2; 

Laws  1915,  §  12780.  Detroit   Realty   Co.   v.   Baiuett,   156 

Stay   of   warrant   and   expense   of  Mich.  385. 
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state  Bar  Association  Form  of  Declaration  for  Nuisance 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  he  is  the  occupant  of  a  house  at 

2.  That  the  defendant  is  the  occupant  of  a  building  at in  which 

he  carries  on  the  business  of  a  baker. 

3.  That,  for  several  months,  the  defendant  has  wrongfully  caused  large 
quantities  of  dense  black  smoke  to  issue  out  of  said  building,  which  spread 
through  the  plaintiff's  house  and  settled  in  and  upon  it. 

4.  That,  in  consequence,  the  plaintiff's  house  has  been  rendered  dirty, 
uncomfortable  and  unwholesome  and  has  deteriorated  in  value, 

5.  Wherefore,  etc. 

NUMBER 

See  Witnesses;  Instructions  to  Jury;  Verdict  and  Findings;  As- 
signments OF  Error. 

NUNC  PRO  TUNC 

See  Motions,  Rules  and  Orders;  Appearance;  Pleading;  Judgment; 
Defaults;  Ejectment;  Garnishment;  Bill  of  Exceptions;  Error, 
Writ  of. 

OATHS 

Oross-References:     Affidavits;   Witnesses;  References;   Jury. 

Oaths  on  the  trial  of  a  case  are  administered  by  the 
clerk  of  the  court. ^  Oaths  outside  the  trial  of  a  case, 
unless  otherwise  provided  by  statute,  may  be  taken  be- 
fore any  justice,  judge  or  clerk  of  any  court  of  record, 
circuit  court  commissioner,  notary  public,  or  justice  of  the 
peace. ^*  Notaries  have  power  to  administer  all  oaths 
which  may  properly  be  taken  out  of  court  to  be  made 
use  of  in  court.^  By  statute  it  is  unlawful  for  notaries 
public  who  are  attorneys  and  counselors  to  administer 
oaths  in  causes  in  which  they  are  professionally  en- 
gaged.^   An  affidavit  may  be  sworn  to,  however,  before 

1  Jud.  Act,  ch.  17,  §  83 ;  Comp.  Mich.  265.  See  also  Affidavits,  §  8. 
Laws  1915,   §12571.  8  Jud.    Act,    ch.    1,    §77;     Comp. 

laid.  Laws  1915,  §12082;  Bradley  v.  An- 

2  Crone   v.    Angell,    14   Mich.   340.       drews,  51   Mich.   100. 
See    also    Pinkham    v.    Cockell,    77 
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the  wife  of  the  attorney  for  a  party.*  And  the  statute 
does  not  apply  where  the  attorney  did  not  become  the 
attorney  of  the  party  until  after  the  making  of  the  affi- 
davit,* nor  where  the  relationship  of  attorney  and  client 
has  ceased.*  Independent  of  statute,  it  has  been  held 
that  a  notary  has  no  authority  to  administer  an  oath 
where  affiant  is  his  copartner."^  Where  a  statute  requires 
the  taking  of  an  oath  before  an  officer,  he  may  take  the 
oath  anywhere  within  his  jurisdiction,  without  regard  to 
the  place  or  building  where  administered,* 

An  oath  must  be  administered  by  the  person  who 
swears  holding  up  the  right  hand,^  but  every  person  con- 
scientiously opposed  to  taking  an  oath,  shall  be  per- 
mitted to  affirm  instead.^" 

By  statute,  *  *  whenever  any  officer  is  authorized  to  take 
any  sureties,  or  bail,  he  shall  be  authorized  to  administer 
an  oath  to  every  person  who  shall  be  offered  as  such  bail 
or  surety,  to  ascertain  his  sufficiency. ' '  ^^ 

Form  of  Oath  to  Be  Taken  by  Appraisers  Under  Writ  of  Attachment 

You  do  solemnly  swear  that  you  will,  according  to  your  best  judgment, 

make  a  true  appraisement  of  all  the  property  seized  by  me  by  virtue  of  a 

writ  of  attachment  now  in  my  hands,  issued  out  of  the  circuit  court  for 

the   county  of    ,   at   the   suit  of  A.  B.,   plaintiff,  against   the  lands, 

tenements,  goods,  chattels,  moneys  and  effects  of  C.  D..  defendant.  So 
help  you  God. 

Form  of  Oath  of  Juror  on  Examination  for  Competency 

You  do  solemnly  swear  that  you  will  true  answers  make  to  such  questions 
as  shall  be  put  to  you  touching  your  competency  to  serve  as  a  juror  in  the 
cause  now  here  pending  between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
So  help  you  God. 

4  Timm  v.  Cass  Circuit  Judge,  192  8  Andres  v.  Ottawa  Circuit  Judge, 

Mich.  508,  511.  77  Mich.  85. 

6  Allen    v.    West    Bay    City,    140  9  Jud.    Act,   eh.    17,    §80;    Comp. 

Mich.  Ill;  Sullivan  v.  Hall,  86  Mich.  Laws  1915,  §  12568. 

7.  10  Jud.  Act,  ch.   17,   §81;    Comp. 

6  Thomas  E.  Lynch  Co.  v.  Wayne  Laws  1915,  §  12569. 

Circuit  Judge,  129  Mich.  110.  H  Jud.    Act,    ch.    20,    §2;    Comp. 

7  Smalley   v.    Bodinus,    120    Mich.       Laws  1915,  §  12738. 
363. 

2  Abbott— 14 


1314  Oaths 

Form  of  Oath  to  Be  Administered  to  a  Jury  in  a  Civil  Action 

You  do  solemnly  swear  that  you  will  well  and  truly  try  the  issue  joined 
in  the  cause  now  here  pending  between  A.  B.,  plaintiff,  and  C.  D.,  defendant, 
and,  unless  discharged  by  the  court,  a  true  verdict  give  therein,  according 
to  law  and  the  evidence  given  you  in  open  court.     So  help  you  God. 

Form  of  Oath  of  Witness  in  a  Civil  Action 

You  do  solemnly  swear  that  the  evidence  you  shall  give  relating  to  the 
issue  joined  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  shall  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth.     So  help  you  God. 

Form  of  Affirmation  to  Be  Administered  to  Witnesses  in  Civil  Cases 
You  do  solemnly  and  sincerely  declare  and  affirm  that  the  evidence  you 
shall  give  relating  to  this  issue  joined  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  shall  be  the  truth,  the  whole  truth  and  notMng  but  the  truth. 
This  you  do  under  the  pains  and  penalties  of  perjury. 

Form  of  Interpreter's  Oath 

You  do  solemnly  swear  that  you  will  well  and  truly  interpret  and  trans- 
late the  English  language  into  French  (or,  as  the  case  may  be),  and  the 
French  (or,  as  the  case  may  be)  into  English,  between  the  counsel,  the 
witness,  the  court  and  the  jury,  relating  to  this  issue  joined  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  to  the  best  of  your  ability.  So  help  you 
God. 

Form  of   Oath  of  Referee    (or  Auditor) 

You,  as  referee  (or,  as  auditor),  do  solemnly  swear  that  you  will  faith- 
fully and  fairly  hear  and  examine  the  cause,  wherein  A.  B.  is  plaintiff, 
and  C.  D.  is  defendant,  to  you  referred,  and  that  you  will  make  a  just  and 
true  report  therein,  according  to  the  best  of  your  understanding.  So  help 
you  God. 

Form  of  Oath  of  Officer  Attending  Jury 

You  do  solemnly  swear  that  you  will,  to  the  utmost  of  your  ability,  keep 
the  persons  sworn  as  jurors  on  this  trial  in  some  private  and  convenient 
place,  without  meat  or  drink,  except  water,  unless  ordered  by  the  court; 
that  you  will  not  suffer  any  communication,  orally  or  otherwise,  to  be  made 
to  them;  that  you  will  not  communicate  with  them  yourself,  orally  or 
otherwise,  unless  by  order  of  the  court  or  to  ask  them  if  they  have  agreed 
upon  their  verdict,  until  they  shall  be  discharged;  and  that  you  will  not, 
before  they  render  their  verdict,  communicate  to  any  one  the  state  of  their 
deliberations  or  the  verdict  they  have  agreed  upon.    So  help  you  God. 

Form   of   Oath   of  Commissioners   to   Admeasure  Dower 

(Title  of  court  and  cause.) 

We,  E.  F.,  G.  H.,  and  I.  J.,  do  severally  sw(?ar  that  we  will  faithfully 
discharge  our  several  duties  as  commissioners  appointed  by  the  said  court  in 
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the  above-entitled  cause,  for  the  purpose  of  making  admeasurement  of  the 
dower  of  the  said  plaintiff  in  the  lands  and  premises  mentioned  and 
dest'i'ibed  in  the  order  of  tTie  said  court  appointing  us  such  commissioners, 
as  aforesaid,  to  the  best  of  our  respective  abilities. 

E.  F. 

G.  H. 
Subscribed,  etc.  I.  J. 

OBJECTIONS 

See  Trial;  Exceptions;  Biij,  of  Exceptions;  Depositions. 

OBTAINING   ADMISSION    OF    GENUINENESS    OF 

WRITING 

See  Evidence. 

OCCUPANCY 

See  Ejectment;  Limitation  of  Actions, 

OFFER   OF   JUDGMENT 

Cross-Be fe)-€nces:  Judgment;  Confession  of  Judgment;  Payment 
Into  Court;  Tender. 

The  statute  provides  that,  in  any  action  at  law, 
founded  upon  contract  for  the  payment  of  money,  in  a 
court  of  record,  the  defendant  may,  at  any  time  before 
tlie  trial,  serve  upon  the  plaintitf  an  offer  in  writing  to 
allow  judgment  to  be  taken  against  him  for  the  sum 
in  such  notice  specified,  with  costs  incurred  up  to  the 
time  of  serving  the  offer.  If  the  plaintiff  accepts  the  of- 
fer and  gives  notice  thereof  in  writing  within  ten  days, 
he  may  file  the  offer,  witli  an  affidavit  of  service  of  notice 
of  acceptance.  If  notice  of  acceptance  be  not  given,  the 
offer  is  to  be  deemed  withdrawn  and  cannot  be  given  in 
evidence,  and,  if  tlie  plaintiff  fails  to  recover  a  more 
favoi'able  judgment,  he  cannot  recover  costs,  but 
must  pay  the  defendant's  costs  from  the  time  of  tlie 
offer.^     As  an  unaccepted  offer  cannot  be  given  in  evi- 

IJud.    Act,    ch.    18,    8  IS;    f'onip. 
Laws  1915,   §  12590. 
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dence,  it  cannot  be  used  in  the  examination  of  a  witness 
in  such  a  manner  as  to  acquaint  the  jury  with  the  fact 
that  the  offer  was  made.^ 

In  any  action  at  law  in  a  court  of  record,  founded  upon 
a  contract  for  the  payment  of  money,  the  defendant  may, 
with  his  plea,  serve  upon  the  plaintiff  an  offer  in  writing 
that,  if  he  fail  in  his  defense,  the  damage  may  be  as- 
sessed at  a  specified  sum;  and  if  the  plaintiff  signify  his 
acceptance  thereof  in  writing  within  ten  days,  the  issue 
upon  the  trial  will  be  whether  the  defendant  is  indebted 
to  the  plaintiff  for  the  causes  stated  in  the  plaintiff's 
declaration,  and  the  finding  of  the  court  or  verdict  of  the 
jury  must  be  ' '  for  the  plaintiff, "  or  "  for  the  defendant, ' ' 
and,  if  for  the  plaintiff,  he  will  be  entitled  to  judgment 
for  the  sum  mentioned  in  the  offer  and  acceptance.'  If 
the  plaintiff  does  not  accept  the  offer,  he  must  prove  his 
damages  as  if  it  had  not  been  made,  and  will  not  be  per- 
mitted to  give  it  in  evidence;  and,  if  the  damages  assessed 
in  his  favor  do  not  exceed  the  sum  mentioned  in  the  offer, 
the  defendant  will  recover  his  expenses  incurred  in  con- 
sequence of  any  necessaiy  preparation  or  defense  in  re- 
spect to  the  question  of  damages.  Such  expense  is  re- 
quired to  be  ascertained  at  the  trial.* 

Form  of  Offer  of  Judgment 

(Title  of  court  and  cause.) 
Sir:— 

You  will  please  to  take  notice  that  the  said  defendant  hereby  offers  to 
allow  judgment  to  be  taken  against  him  in  the  above  entitled  cause  for  the 

sum  of  dollars,  with  costs  incurred  by  the  plaintiff  up  to  the  time 

of  the  service  hereof. 

Dated,  etc.  Yours,  etc., 

K.  L., 
Attorney  for  Defendant. 

To  J.  K.,  Attorney  for  Plaintiff. 

2Walbridge  v.  Barrett,  118  Mich.  4Jud.    Act,   ch.    18,    §20;    Comp. 

433.  Laws  1915,  §  12592. 

SJud.    Act,    ch.    18,    §19;    Comp. 
Laws  1915,  §  12591. 
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rorra  of  Notice  by  Plaintiff  of  Acceptance  of  Offer  of  Judgment  by 

Defendant 

(Title  of  court  and  cause.) 
Sir: — 

You  will  please  to  take  notice  that  the  offer  by  the  said  defendant  in 
this  cause  of  a  judgment  to  be  entered  against  him  in  favor  of  the  said 

plaintiff  for  the  sum  of   dollars,  with  costs  of  suit  up  to  the  time 

of  serving  such  offer,  is  hereby  accepted  by  the  said  plaintiff. 
Dated,  etc. 

Yours,  etc., 

J.  K., 
Attorney  for  Plaintiff. 
To  K.  L.,  Attorney  for  Defendant. 

Form  of  Offer  for  Assessment  of  Damages 

(Title  of  court  and  cause.) 
Sir:— 

You  will  please  to  take  notice  that  the  said  defendant  hereby  offers  that, 
if  he  fail  in  his  defense  in  this  cause,  the  damages  of  the  said  plaintiff 

may  be  assessed  at  the  sum  of dollars. 

Dated,  etc. 

Yours,  etc., 

K.  L., 
Attorney  for  Defendant. 
To  J.  K.,  Attorney  for  Plaintiff. 

Form  of  Notice  by  Plaintiff  of  Acceptance  of  Offer  for  Assessment  of 

Damages 

(Title  of  court  and  cause.) 
Sir:— 

You  will  please  to  take  notice  that  the  offer  by  the  said  defendant  in 
this  cause  that  the  damages  of  the  said  plaintiff  may  be  assessed  at  the 

sum  of dollars  is  hereby  accepted  by  the  said  plaintiff. 

Dated,  etc. 

Yours,  etc., 

J.  K, 
Attorney  for  Plaintiff. 
To  K.  L.,  Attorney  for  Defendant. 

OFFER  OF  PROOF 

See  Trial. 

OFFICERS 

Practice  matters  relating  to  public  officers  are  scat- 
tered all  through  this  work.     The  law  relating  to  par- 
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ticular  officers  is  stated  at  some  length  in  particular  ar- 
ticles relating  to  such  officers  (see  Judges;  Circuit  Court 
Commissioners;  Clerks  of  Court;  Attorneys;  Sheriflfs, 
etc.).  Exemption  of  officers  from  jury  service  (see  Jury), 
privilege  from  arrest  (see  Commencement  of  Actions), 
bail  (see  Bail),  garnishment  of  (see  Garnishment),  acts 
of  as  contempt  (see  Contempt),  venue  of  actions  against 
(see  Venue),  costs  in  actions  against  (see  Costs),  quo 
warranto  against  (see  Quo  Warranto),  mandamus 
against  (see  Mandamus),  rights  and  duties  connected 
with  executions  (see  Executions),  official  bonds  of  (see 
Bonds),  who  may  be  sei'ved  with  process  (see  Commence- 
ment of  Actions),  etc.,  is  found  in  other  articles  in  this 
work.  Chapter  39  of  the  Judicature  Act  governs  the 
compelling  delivery  of  official  books  and  papers.  See 
also  cross-references  under  Municipal  Corporations  and 
State. 

OPEN  AND   CLOSE 

See  Trial. 

OPENING  ARGUMENT  TO  JURY 

See  Trial. 

OPINIONS 

See   Courts;    Supreme   Court;    Witnesses;    Jury;    Instructions   to 
Jury. 


See  Trial. 


ORDER  OF  PROOF 


ORDER  TO  SHOW  CAUSE 


See  Motions,  Eules  and  Ordfjjs;   Contempt;   Mandamus;  Discovert 
AND  Inspection  of  Papers. 

ORDERS 

See  Motions,  Rules  and  Orders. 

ORDINANCES 

See  Pleading. 
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ORIGINAL  WRITS 

Sec  Commencement  of  Actions. 

OWNERSHIP 

See  Replevin;  Ejectment;  Trover;  Trespass  on  Lands. 

PAPERS   AND  NOTICES 

§  1.  Form,  title  and  indorsements. 
§  2.  riling. 

Cross-Eefcrcnccs:  Service  op  Papers;  Affidavits;  Pleading;  Com- 
mencement OF  Actions;  Evidence  (notice  to  produce) ;  Subpoenas;  Trial 
(taking  to  jury  room);  SUPREME  Court  (papers  and  notices  in);  Mo- 
tions, Rules  and  Orders  (notice  of  motion);  Judgment;  Attorneys; 
References;  Costs;  Executions;  Set-Off;  Depositions;  Discontinu- 
ance; Abatement;  Bail;  Appearance;  Replevin;  Garnishment; 
Habeas  Corpus;  Mortgages;  Stay  of  Proceedings;  Justices  of  the 
Peace;  Probate  Courts;  Certiorari;  Error,  Writ  of;  Attachment; 
Ejectment  (notice  to  quit). 

§  1.  Form,  title,  and  indorsements. 

All  notices  in  legal  proceedings  must  be  written.*  By 
statutes,  all  papers  should  be  in  the  English  language, 
and  made  out  on  paper  or  parchment,  in  a  fair,  legible 
character,  in  words  at  length,  and  not  abbreviated,  ex- 
cept abbreviations  commonly  used  and  except  that  num- 
bers may  be  expressed  by  Arabic  figures  or  Roman  num- 
erals.^ 

A  rule  of  court  provides  that  all  papers  and  the  copies 
thereof  for  service  sluill  be  fairly  and  legibly  written, 
typewritten  or  printed  and  be  indorsed  with  the  titles  of 
the  court  and  cause,  or  at  least  an  abbreviation  of  such 
titles  and  the  character  of  the  paper.  The  rule  further 
provides  that  all  papers,  except  writs  by  which  a  cause 
is  commenced,  shall  be  entitled  in  the  court  and  cause, 
the  plaintiff's  name  being  })laced  first,  but  that  affidavits 

1  Mason  V.  Kellogg,  38  Mich.  i;!2. 

2  Jud.    Act,    ch.    4,    §  13 ;     Comp. 
Laws  191.5,  §  12260. 
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annexed  to  and  referring  to  another  paper  which  is  prop- 
erly entitled  in  the  court  and  cause  need  not  be  entitled.' 
Ordinarily,  however,  technical  objections  to  the  entitling 
of  papers  are  disregarded.* 

In  cases  where  there  are  two  or  more  plaintiffs  or  two 
or  more  defendants,  the  i-ule  provides  that  it  will  be  suffi- 
cient, in  entitling  papers,  to  name  the  first-named  plain- 
tiff and  the  first-named  defendant,  with  the  usual  indica- 
tions of  other  parties,  provided  there  be  added  the  official 
number  of  the  cause,  but  that,  in  all  orders  and  notices 
required  to  be  published,  the  full  names  of  all  parties 
must  appear  in  the  title  of  the  cause.* 

The  first  paper  filed  in  a  cause  to  be  served  upon  the 
opposite  party  must  also  have  subscribed  to  or  indorsed 
upon  it  the  business  address  of  the  attorney  filing  it.  The 
clerk  should  not  file  any  paper  which  fails  to  conform  to 
any  of  these  requirements.^ 

§2.  Filing. 

The  clerk  must  indorse  on  every  paper  the  day  on 
which  it  is  filed,  and  shall  not  permit  any  writ,  pleading, 
affidavit,  deposition  or  other  paper  whatever  on  file  in 
his  office,  to  be  taken  therefrom  without  the  order  of  the 
court  or  a  judge  thereof;  ''but  parties  interested  in  any 
such  may  inspect  the  same  in  his  office,  and  take  copies 
thereof. ' ' '  The  filing  placed  on  the  papers  by  the  clerk 
becomes  part  of  the  records  of  the  court  and  cannot  bo 
contradicted  by  parol.®  Papers  should  not  be  allowed 
to  be  removed  from  the  files  to  be  used  as  copy  in  print- 
ing the  record  on  appeal,^  nor  altered  even  by  consent  of 

3Cir.   Ct.  Eiile   3.     See  Doane  v.  5  Cir.  Ct.  Rule  3. 

Allen,  172  Mich.  686,  690,  where  affi-  6  Cir.  Ct.  Rule  3. 

davit  not  entitled  was  held  sufficient  7  Cir.  Ct.  Eule  2. 

by  reference.  8  Sweet  v.  Gibson,  123  Mich.  699. 

4  Com  stock   V.   McEvoy,    52   Mich.  9  Lamb  v.  Hinman,  46  Mich.  112. 

324;    Campau    v.    Brown,    48    Mich.  Charge  for  obtaining  copy  is  tax- 

145.     See  also  Beebe  v.  Mowell,  76  able  as  costs.     Botsford  v.  Murphy, 

Mich.  119.  48  Mich.   642. 
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the  parties  witliout  leave  of  court. ^°  No  one  but  the  par- 
ties interested  have  the  right  to  handle  the  files;"  and 
under  the  direction  of  the  court,  parties  to  suits  may 
lawfully  withhold  the  records  and  papers  in  the  case,  and 
prevent  any  statement  in  regard  thereto  being  made  pub- 
lic until  made  public  by  consent  or  by  proceedings  in 
open  court. *^ 

PARCELS 

See  Executions;    Mortgages    (foreclosure   by    advertisement). 

PARTIES  TO  ACTIONS 

I.  General  Rxjles 

§  1.  Statutory  changes. 

§  2.  Infants  and  persons  mentally  incompetent. 

§  3.  Effect  of  insanity  of  party  pendente  lite. 

§  4.  Intervention. 

§  5.  Objections  to  parties  and  how  taken  advantage  of. 

II.  Plaintiffs 

§    6.  Change  wrought  by  Judicature  Act. 

§    7.  Common  law  rule  in  actions  ex  contractu. 

§    8.  On  assignment  of  contract. 

§    9.  On  death  of  sole  party. 

§  10.  On  death  of  one  or  more  of  several  obligees. 

§  11.  In  actions  ex  delicto. 

§  12.  Assignee. 

§  13.  Eeal  party  in  interest. 

§  14.  Person  for  whose  benefit  contract  is  made  by  another. 

§  15.  Assignee. 

§  16.  Exceptions  to  real  party  in  interest  rule. 

III.  Defendants 
§  17.  In  general. 

§  18.  On  assignment  of  interest  in  contract. 
§  19.  Joinder  in  actions  ex  contractu. 
§  20.  Joinder  in  actions  ex  delicto. 

10  Farrand  v.  Collins  Iron  Co.,  8  12  Schmedding    v.    Wayne    County 
Mich.  136.                                                       Clerk,  85  Mich.  1. 

11  Park  V.  Detroit  Free  Press  Co., 
72  Mich.  560,  568.  See  also  Burton 
V.  Reynolds,  110  Mich.  354. 
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§  21.  In  actions  against  state  or  munieipal  corporation  or  against  public 

officers. 
§  22.  Compelling  election  between  defendants. 

Cross-Befcrences:  Discontinuance;  Commencement  of  Actions  (serv- 
ice on  one  of  several  joint  defendants) ;  Abatement  and  Revival;  Supreme 
Court;  Erroe,  Writ  op;  Contempt;  Judgment;  Service  of  Papers; 
Defaults.  Right  of  particular  persons  or  associations  to  sue  or  be  sued, 
see  Corporations;  As.sociations;  Partnerships;  Married  Women; 
Tenants  in  Comaion;  Infants;  Indians;  Aliens;  etc.  Parties  in  par- 
ticular actions  or  proceedings,  see  Ejectment;  Replevin;  Quo  Warranto; 
Certiorari;  etc. 

I.  General  Rules 

§  1.  Statutory  changes. 

Chapter  12  of  the  Judicature  Act  is  entitled  "Parties 
to  Actions."  It  makes  several  radical  changes  in  the 
law  relating  to  parties  and  in  etfect  adopts  the  rules 
which  have  prevailed  in  most  of  the  code  states  for  years. 
It  requires  all  actions  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  with  certain  exceptions.  It  also 
enacts  a  very  liberal  rule  permitting  inter\^ention. 

§  2.  Infants  and  persons  mentally  incompetent. 

The  Judicature  Act  makes  several  important  changes 
in  regard  to  the  prosecution  and  defense  of  actions  by 
infants  and  persons  mentally  incompetent.^  Thereun- 
der, such  a  person  may  prosecute  by  his  general  guardian 
or  by  his  next  friend.  If  he  has  a  general  guardian,  he 
must  defend  by  him;  if  not,  he  may  defend  by  guardian 
ad  litem.  Prior  to  this  act,  an  infant  could  not  prose- 
cute or  defend  by  his  general  guardian.  Another  addi- 
tion by  such  act  is  a  provision  whereby  a  next  friend  or 
guardian  ad  litem  may  be  appointed  when  the  infant  is 
not  over  fourteen, — thereby  obviating  a  defect  in  the 
former  law  where  the  infant  was  too  young  to  make  a 
petition.     Tlie  Judicature  Act  also  expressly  authorizes 

1  See   Guardians   ad   Litem    and 
Next  Friends. 
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the  ai)})uiiitiiieiit  ul"  guardians  ad  litem  or  next  friends 
for  infants  or  persons  under  disability  in  suits  or  pro- 
ceedings before  circuit  court  commissioners, — an  author- 
ity not  formerly  existing. 

§  3.  Effect  of  insanity  of  party  pendente  lite. 

If  either  plaintiff  or  defendant  becomes  insane  pend- 
ing the  action,  it  may  be  prosecuted  or  defended  by  his 
guardian  just  as  if  it  had  been  commenced  after  the  ap- 
pointment of  the  guardian,  or  the  court  may  appoint  a 
next  friend  or  guardian  to  prosecute  or  defend.^ 

§  4.  Intervention. 

The  Judicature  Act  introduces  a  new  provision  in  re- 
gard to  intervention,  taken  from  the  federal  equity  rules. 
It  provides  that  in  an  action  either  at  law  or  in  equity 
''anyone  claiming  an  interest  in  the  litigation  may,  at 
any  time,  he  j^ermitted  to  assert  his  right  by  interven- 
tion, but  the  intervention  shall  be  in  subordination  to, 
and  in  recognition  of,  the  propriet}'^  of  the  main  proceed- 
ing. "^  The  provision  is  entitled  to  a  liberal  construc- 
tion.* The  word  "interest,"  as  used  herein,  means  an 
interest  in  law.^  The  right  to  intervene  is  not  affected 
by  tlie  fact  that  the  intervener  seeks  to  defeat  a  recov- 

2  Jud.    Act,    ch.    12,    §31;    Conii'.  equity    rules    of    the    federal   courts 

Laws  1915,  §  12382.  but   made   applicable   to    actions  at 

8  Jud.    Act,    ch.    12,    §11;    Comp.  law     as     well     as     suits    in    equity. 

Laws  1915,  §  12362.  Weatherby    v.    Kent    Circuit   Judge, 

Application    of    statute,    see    De-  194  Mich.  46. 

troit,  etc.,  Ass'n  v.  Oram,  200  Mich.  Intervention  to  claim  property  at- 

485;  Pomeroy 's  Code  Eemcdies  (4th  taclied  or  levied  on  by  execution,  see 

ed.)  §324;  article  by  Professor  Sun-  Attach.ment;  Executions. 

derland    in    14    Mich.    L.    Rev.    441,  4  Detroit,  etc.,  Ass'n  v.  Oram,  200 

451.  Mich.  485. 

What    constitutes    intervention    in  &  Tully  v.  Trianjjle  Film  Corp.,  229 

fact    and    in    effect,   see    Bowers    v.  Fid.    297,    quoted    in    Weatherby    v. 

Gates,  201  Mich.  146.  Kent    Circuit   Judge,   194   Mich.   46. 

This   statute    is    copied    from    the 
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ery  by  plaintiff.^  While  a  civil  damage  action  on  the 
bond  of  a  saloonkeeper  may  be  brought  against  the 
surety  alone/  yet  the  principal  in  the  bond  is  entitled 
to  intervene  under  this  provision  of  the  Judicature  Act,* 
and  it  is  held  that  sureties  on  the  bond  of  a  contractor, 
in  a  proper  case,  may  intei'vene  in  an  action  against  the 
contractor.^ 

§  5.  Objections  to  parties  and  how  taken  advantage  of. 

In  actions  at  law,  it  is  of  much  importance  that  the 
persons  who  are  necessary  parties  to  the  action  should 
be  made  parties  to  it,  and  that  none  should  be  made  a 
party  who  is  not  a  proper  party.  Formerly,  the  conse- 
quence of  a  mistake  in  this  particular  was  generally  that 
the  plaintiff  was  compelled  to  abandon  his  suit  and  pro- 
ceed de  novo  after  having  incurred  much  expense,  but 
this  rigor  of  the  common  law  practice  was  to  a  great 
extent  relaxed  through  the  liberality  of  the  provisions 
for  amendments,  and  now  the  process  has  gone  so  far 
in  this  state  that  the  Judicature  Act  expressly  declares 
that  no  action  ''shall  be  defeated  by  the  non-joinder  or 
mis-joinder  of  parties";  and  that  ''new  parties  may  be 
added  and  parties  mis-joined  may  be  dropped  by  order 
of  the  court  at  any  stage  of  the  cause,  as  the  ends  of 
justice  may  require,"^"  except  as  will  be  presently  ex- 
plained. Demurrer  and  pleas  in  abatement,  by  which 
non-joinders  and  misjoinders  were  formerly  pleaded, 
have  been  abolished,  however,  from  the  practice  of  tliis 

6  Weatherby  v.  Kent  Circuit  For  valuable  article  on  this  sub- 
Judge,  194  Mich.  46.  ject,  see  14  Mich.  L.  Eev.  441,  448. 

7  Scahill  V.  ^tna  Indemnity  Co.,  Orders  of  court  concerning  change 
157  Mich.   310.  in  parties  may  be  ujion  terms  in  the 

8  Weatherby  v.  Kent  Circuit  discretion  of  the  court.  Jud.  Act, 
Judge,  194  Mich.  46.  ch.     12,     §14;     Comp.    Laws    1915, 

8  McMillan  v.  School  Dist.  No.  2,       §  12365. 
200  Mich.  280.  One  improperly  joined  as  defend- 

10  Jud.  Act,  ch.  12,  §  13;  Comp.  ant  may  move  to  dismiss  as  to  him. 
Laws  1915,  §  12364.  Bowers  v.  Gates,  201  Mich.  146. 
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state,  and  all  questions  formerly  raised  thereby  are  now 
raised  either  by  a  motion  to  dismiss  the  suit  or  in  a 
notice  attached  to  the  plea  of  the  general  issue." 

This  new  statute  was  copied  from  the  New  Jersey  Act 
of  1912  which  in  turn  was  taken  in  substance  from  the 
English  Supreme  Court  Rules,  and  it  has  been  held  in 
England  that  the  principles  governing  the  joinder  of 
parties  remain  the  same.^*^  This  statute,  however,  un- 
doubtedly changes  the  former  law  in  this  state  holding 
that  new  plaintiffs  cannot  be  added  by  amendment,^' 
and  also  the  rule  that  mis-joinder  of  plaintiffs  cannot 
be  obviated  by  amendment." 

Even  before  the  Judicature  Act,  if  there  were  too  few 
plaintiffs  in  an  action  ex  contractu,  the  defendant  could 
take  advantage  of  the  non- joinder  under  the  general  is- 
sue without  notice,"  or  by  motion  in  arrest  of  judgment ; 
but  the  objection  could  not  be  raised  for  the  first  time 
on  error.^^  If  there  were  too  many  plaintiffs  in  an  action 
ex  contractu,  the  objection  could  be  taken  advantage  of 
by  motion  or  by  notice  attached  to  the  plea.  On  prin- 
ciple, and  by  authority  in  some  of  the  states,  the  mis- 
joinder could  also  be  a  ground  of  non-suit  at  the  trial  on 
the  plea  of  the  general  issue  without  notice."  So,  also, 
on  principle,  if  the  defect  appeared  on  the  face  of  the 

11  Jud.  Act,  ch.  14,  §  4 ;  Comp.  17  Wiggin  v.  Cumings,  8  Allen 
Laws  1915,  §12456;  Bowers  v.  (Mass.)  353;  Baker  v.  Jewell,  6 
Gates,  201  Mich.  146.  See  generally  Mass.  460;  McKone  v.  Williams,  37 
Pleading.  111.  App.  591;  Bell  v.  Allen,  53  Ala. 

12  Kendall  v.  Hamilton,  4  App.  125;  Dob  v.  Halsey,  16  Johns.  (N. 
Cas.  504,  516.  Y.)     34;     Doremus    v.    Selden,    19 

13  Wood  V.  Metropolitan  Life  Ins.  Johns.  (N.  Y.)  213;  Leglife  v. 
Co.,  96  Mich.  437.  Champante,    2    Strange    820;    Snel- 

14  See  Eogers  v.  Eaynor,  102  Mich.  grove  v.  Hunt,  2  Starkie  424;  Brent 
473,  V.  Tivebaugh,  12  B.  Mon.  (Ky.)  87; 

16  Blackburn  v.  Blackburn,  132  Ulmer  v.  Cunningham,  2  Me.  117; 
Mich.  525;  Jensen  v.  Gamble,  191  Snell  v.  De  Lan^,  43  111.  323;  Gov- 
Mich.  233.  ernor  v.  Hicks,  12  Ga.  189. 

WButterfield      v.      Gilchrist,      53 
Mich.  22. 
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it'cord,   it  could  be  availed  of  by  motion  iii   arrest  of 
judgment. 

If  all  entitled  to  join  in  an  action  of  tort  do  not  join, 
the  non-joinder  of  part  results  usually  only  in  an  ap- 
portionment of  the  damages  to  cover  the  interest  of 
those  who  do  bring  the  action,  but,  in  the  cases  of  tlio^ 
torts  in  the  actions  for  which  it  is  essential  that  all  the 
injured  persons  should  join,  if  all  do  not  join,  the  ob- 
jection may  be  raised  by  motion  or  notice  attached  to 
the  plea,  and  if  not  so  raised,  the  damages  will  be,  in 
most  cases,  apportioned.  But  the  defendant  cannot,  as 
on  principle  he  can  in  actions  ex  contractu,  take  advan- 
tage of  the  non-joinder  under  the  general  issue  merely 
or  b}^  motion  in  arrest  of  judgment.^'  If  there  be  too 
many  plaintiffs  in  an  action  ex  delicto,  advantage  may 
be  taken  of  it  either  under  the  general  issue,  or,  if  the 
mis- joinder  appear  on  the  face  of  the  record,  by  motion 
in  arrest  of  judgment.^®  If  there  be  too  few  defendants 
in  an  action  ex  contractu,  the  objection  must  be  raised 
by  motion  or  notice  attached  to  the  plea.''°    Non- joinder 

18  Michaud  v.  Grace  Harbor  Lum-  150 ;  Smith  v.  Village  of  Adrian,  1 
ber  Co.,  122  Mich.  305;  Achey  v.  Mich.  495;  People  v.  Dennis,  4  Mich. 
Hull,  7  Mich.  428;  Thompson  v.  609;  Bowen  v.  Gulp,  36  Mich.  224; 
Hoskins,  11  Mass.  419;  Phillips  v.  Porter  v.  Leache,  56  Mich.  40;  Bal- 
Cumniings,  11  Gush.  (Mass.)  469;  lou  v.  Hill,  25  Mich.  204;  Goon  v. 
Bradish  v.  Schenck,  8  Johns.  (N.  Anderson,  101  Mich.  295;  Purvis  v. 
Y.)  117;  Wilson  V.  Gamble,  9  N.  H.  Butler,  87  Mich.  248;  Beasore  v. 
74;  contra  Bell  v.  Layman,  1  T.  Stevens,  155  Mich.  403;  Schroder 
B.  Mon.  (Ky.)  40;  May  v.  Slade,  24  v.  Pinch,  126  Mich.  185;  Reed  v. 
Tex.  205.  Wilson,  39  Me.  585;  Wilson  v.  Mc- 

19  Gerry  v.  Gerry,  11  Gray  Cormick,  86  Va.  995;  Rice  v.  Shute, 
(Mass.)  381;  Bullock  v.  Hayward,  5  Burrows  2611;  Gabell  v.  Vaughau, 
10  Allen  (Mass.)  462;  Glover  v.  1  Saund.  291;  Metealf  v.  Williams, 
Hunnewell,  6  Pick.  (Mass.)  222;  104  U.  S.  93;  Smith  v.  Cooke,  31 
Hill  V.  Davis,  4  Mass.  137;  Rhodes  Md.  174;  Stiles  v.  Inman,  55  Miss. 
V.  Booth,  14  Iowa  575;  Vinton  v.  469;  McArthur  v.  Ladd,  5  Ohio 
Welsli,  9  Piek.   (Mass.)   87.  514;    Means  v.  Milliken,  33   Pa.  St. 

20Dillenback  v.  Simons,  105  Mich.  517;  Davis  v.  Willis,  47  Tex.  l.")4; 
373;  Hinman  v.  Eakins,  26  Midi.  Nash  v.  Skinner,  12  Vt.  219;  Bur- 
80;   Mitchell  v.  Chambers,  43  Mich.       gess  v.  Abbott,  1  HiU  (N.  Y.)  476; 
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of  a  defendant  can  be  taken  advantage  of  only  by  a 
special  notice  under  a  plea  of  the  general  issue,  where 
the  necessity  for  joinder  is  not  shown  by  the  record.'^^ 

If  several  persons  jointly  commit  a  tort,  tlie  ]ilaintii'f 
in  general  has  his  election  to  sue  all  or  any  of  the  par- 
ties jointly  or  one  of  them  separately,  because  a  tort  is 
in  its  nature  a  separate  act  of  each  individual.  There- 
fore, in  actions  ex  delicto  the  defendant  cannot  take 
advantage  of  the  non-joinder  of  his  co-tortfeasors.'^^  If, 
however,  the  action  be  against  one  for  matters  affecting- 
realty  held  in  common,  the  party  sued  may  object  to  the 
non-joinder  of  his  co-tenant.^' 

In  actions  either  ex  contractu  or  ex  delicto  brought 
against  several  persons,  the  Judicature  Act  makes  the 
general  provision  that  parties  mis-joined  may  be  dropped 
by  order  of  the  court  at  any  stage  of  the  case  as  the 
ends  of  justice  may  require,^*  and  the  supreme  court  has 
established  a  rule  that  the  plaintiff  may,  at  any  time 
before  the  final  submission  of  the  cause,  be  allowed  to 
discontinue  the  action  against  any  of  the  defendants 
upon  the  payment  of  the  taxable  costs  of  the  party  or 
parties  as  to  whom  the  case  is  discontinued  and  such 
other  terms  as  the  court  shall  direct;  and  that  the  decla- 
ration will  thereupon  be  deemed  to  be  amended  and  the 

Holyoke  v.  Loud,  69  Me.  59;  Maurer  seem,  by  a  motion  to  dismiss  where 

V.    Miday,    25    Neb.    575;    Coffee    v.  the    necessity   for   joinder   does   not 

Eastland,  Cooke  (Tenn.)  159;  Doug-  appear  from  the  record, 

las  V.  Chapin,  26  Conn.  76;   Hurley  22  1  Chit.  PI.  97,  98;  Inhabitants 

V.  Roche,  6  Fla.  746;  Lurton  v.  Gil-  of    Milford    v.    Holbrook,    9    Allen 

Ham,  1  Scam.  (111.)  577.  (Mass.)    17;   Graham  v.  Houston,  4 

21M('Knight  v.  Lowitz,  196  Mich.  Dev.  (N,  C.)  2.32;  Byrne  v.  Riddell, 

.'SeS,    .375,    holding    that    in    such    a  :i  La.  Ann.  670. 

case    the    misjoinder    can    only    be  23  Steph.   PI.   27. 

urged    by    plea    in    abatement,    but  24  .Tud.   Act,   ch.    12,   SIT.;    Comp. 

since   pleas   in   abatement   are   abol-  Laws  1915,   §  12:^564. 

ished  it  should  be  construed  to  mean  Election   between   defendants  may 

that  the   objection  cannot   be  urged  he  compelled.     Albrecht  v.  St.  Hcd 

under    the    general    issue    without    a  wig's,  etc.,  Society,  205  Mich.  :'i9'>. 
notice  of  the  defense  nor,   it  would 
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case  will  proceed  against  the  other  defendants  in  like 
manner  as  if  the  action  had  been  originally  brought 
against  them  alone.^^  The  plaintiff  is  not  required  to 
discontinue  as  to  any  of  them;  and,  if  he  does  not,  the 
jury  will  show  by  their  verdict,  or  the  court  by  its  find- 
ing in  a  trial  by  the  court  without  a  jury,  who  of  the 
defendants  are,  and  who  of  them  are  not,  liable  to  the 
plaintiff,  and  judgment  will  be  given  accordingly.''® 
Such  a  rule  does  not  change  any  legal  rights,  but  merely 
enables  a  plaintiff  who  has  sued  more  parties  than  he 
can  recover  against  to  amend  his  case  and  proceed 
against  the  parties  really  liable.'^'  Another  statute, 
however,  provides  that,  whenever  the  defendant  has  en- 
tered upon  his  defense  in  open  court,  the  plaintiff  shall 
not  be  allowed  to  discontinue  his  suit  or  submit  to  a 
non-suit  without  the  consent  of  the  defendant.^^  And 
the  Judicature  Act  also  provides  that  the  plaintiff  shall 
not  be  allowed  to  discontinue  his  suit  or  submit  to  a  non- 
suit without  the  consent  of  the  defendant,^®  when  the 
defendant  has  given  notice  of  set-off  or  recoupment.^" 
The  rule  and  the  statutes  are  to  be  construed  together, 
but  so  far  as  the  rule  is  in  conflict  with  the  statutes,  the 
latter,  rather  than  the  rule,  will  control.^^ 

25Cir.    Ct.    Rule    43;    Bowers    v.  Bride  Co.  v.  Walton  Salt  Ass 'n,  140 

Gates,    201    Mieh.    146;    Durgin    v.  Mich.  441. 

Smith,  115  Mich.  239.     See  DiscON-  27  Winslow    v.    Herrick,    9    Mich. 

TINUANCE.  380;    Durgin    v.    Smith,    115    Mich. 

If  a  party  is  improperly  joined  as  239;  Eoot  &  McBride  Co.  v.  Walton 
a  defendant,  he  may  move  to  dismiss  Salt  Ass  'n,  140  Mich.  441 ;  Mally  v. 
the  action   as  to  him;   and  rule  43  Excelsior    Wrapper    Co.,    181    Mich, 
of  the  Circuit   Court   Rules  provid-  568;    Hock   v.    Township    of    Alien- 
ing that   plaintiff   shall   not  be   re-  dale,  161  Mich.  571. 
quired   to   discontinue  as  to   any  of  28  Pub.  Acts  1915,  No.  200;  Comp. 
defendants  has  no  application  where  Laws   1915,    §  14566. 
a  person  is  improperly  joined  as  a  29  Jud.    Act,    ch.    15,    §8;    Comp. 
defendant  in  a  tort  action.     Bowers  Laws  1915,  §  12475. 
V.  Gates,  201  Mich.  146.  30  Jud.    Act,    ch.    15,    §8;    Comp. 

26Cir.    Ct.    Rule    43;    Durgin    v.  Laws   1915,   §12475. 

Smith,  115  Mich.  239;   Eoot  &  Mc-  81  Wright      v.      Wayne      Circuit 
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An  amoiulnicnl  by  substituting-  the  corporation  for  a 
receiver  may  be  allowed  on  the  trial  where  the  cor])ora- 
tion  had  been  properly  served  with  process  and  the 
declaration  stated  a  cause  of  action  against  the  com- 
pany for  personal  injuries. ^^  A  corporation  made  a 
])nrly  under  a  wrong  name,  where  pi'ocess  is  served  on 
the  right  agent  or  person,  may  be  made  a  party  l)y 
amendment  at  the  trial.^^ 

II.  Plaintiffs 

§  6,  Chang-e  wroiig-ht  by  Judicature  Act. 

The  Judicature  Act  changes  the  law  as  to  the  proper 
person  to  sue  by  authorizing  or  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  in  interest.^*  In 
this  connection  tlie  common  law  rules  as  to  plaintiffs 
will  first  be  stated  and  then  the  rules  laid  down  by  the 
Judicature  Act. 

§  7.  Common  law  rule  in  actions  ex  contractu. 

At  conmion  law,  in  general,  the  action  on  a  contract, 
whether  express  or  implied,  or  whether  by  parol  or  un- 
der seal  or  of  record,  must  be  brought  in  the  name  of  the 
l)arty  in  whom  the  legal  interest  in  the  contract  is  vested. 
According  to  the  common  law,  courts  of  law  will  not,  in 
general,  notice  mere  equitable  rights,  as  contra-distin- 
guished from  the  strict  legal  title  and  interest,  so  as  to 
invest  tlie  equitable  or  merely  beneficial  claimant  with 
the  ability  to  adopt  legal  proceedings  in  his  own  name, 
although  the  equitable  right  embraces  tlie  most  exten- 
sive or  even  the  exclusive  interest  in  the  benefit  to  be 
derived  from  the  contract  or  subject-mattei"  of  litiga- 
tion.   The  right  of  action  at  law  is  vested  solely  in  the 

.Tiul'Te,    119    Mich.    409;    Tsmoiid    v.  33  Itl.,  and  see  Parke,  Davis  &  Co. 

Sfougalo,  119  Mich.  501;   Van  Bon-  v.    Grand    Trunk    Ey.    System,    207 

.sclioten  V.  Pales,  126  Mich.  176.  ^fich.  :J88. 

32Da]y  v.  Blair,  181!  Mich.  3r>^.  34  See   S  1.1,  post. 
2  Abbott— 15 
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party  having  the  strict  legal  title  and  interest  in  exclu- 
sion of  the  mere  equitable  claim.^^  Thus,  if  a  bond  be 
given  to  A,  conditioned  for  the  payment  of  money  to 
him  for  the  use  or  benefit  of  B,  or  conditioned  to  pay  the 
money  to  B,  the  action  had  to  be  brought  in  the  name 
of  A,  and  B  could  not  sue  for  or  release  the  demand.^^ 
And,  in  general,  the  rule  at  the  common  law  is  that  a 
promise  made  by  one  person  to  another  for  the  benefit 
of  a  third  person,  a  stranger  to  the  consideration,  will 
not  support  an  action  by  the  latter,^'  and  that,  if  there 
is  no  contract  relation  between  the  parties  to  the  suit, 
the  plaintiff  can  not  recover.  Thus,  creditors  could  not 
recover  upon  an  agreement  made  by  a  third  person  with 
the  debtor  to  pay  their  claims,  to  which  they  were  not 
parties,  and  which  had  not  been  assigned  to  them.^^  The 
general  rule  undoubtedly  was  that  a  plaintiff  in  an  ac- 
tion on  a  simple  contract  was  required  to  be  the  person 
from  whom  the  consideration  of  the  contract  actually 


36  Gardner  v.  Armstrong,  31  Mo. 
535;  Kountz  v.  Holthouse,  85  Pa. 
St.  235;  De  Cordova  v.  Atchison,  13 
Tex,  372 ;  Tieonie  Nat.  Bank  v.  Bag- 
ley,  68  Me.  249 ;  Spofford  v.  Nortin, 
126  Mass.  533;  McHenry  v.  Eidge- 
ley,  3  111.  309;  Field  v.  Weir,  28 
Miss.  67;  Forrest  v.  O'Donnel,  42 
Mich.  556. 

36  Hicks  V.  McGarry,  38  Mich. 
667;  Pipp  V.  Eeynolds,  20  Mich.  88; 
Turner  v.  MeCarty,  22  Mich.  265. 

37  Wheeler  v.  Stewart,  94  Mich. 
445;  Linneman  v.  Moross'  Estate, 
98  Mich.  178;  Ayres  v.  Gallup,  44 
Mich.  13;  Booth  v.  Connecticut  Mut. 
Life  Ins.  Co.,  43  Mich.  299;  Corn- 
ing V.  Burton,  102  Mich.  86;  Hicks 
V.  McGarry,  38  Mich.  667;  Hunt  v. 
Strew,  39  Mich.  368;  Edwards  v. 
Clement,  81  Mich.  513;  Knights  of 
Modern    Maccabees    v.    Sharp,    163 


Mich.  449;  Palmer  v.  Bray,  136 
Mich.  85 ;  Clay  Lumber  Co.  v.  Hart 's 
Branch  Coal  Co.,  174  Mich.  613; 
Ebel  V.  Piehl,  134  Mich.  64.  But 
see  Lawrence  v.  Fox,  20  N.  Y.  268; 
Durnherr  v.  Eau,  135  N.  Y.  219. 

38  Turner  v.  MeCarty,  22  Mich 
265;  Powell  v.  Williams,  99  Mich 
30;  Pipp  V.  Eeynolds,  20  Mich.  88 
Edwards  v.  Clement,  81  Mich.  513 
Hicks  V.  McGarry,  38  Mich.  667 
Hidden  v.  Chappel,  48  Mich.  527 
Hunt  V.  Strew,  39  Mich.  368;  Pierce 
V.  Closterhouse",  96  Mich.  124;  Bliss 
V.  Plummer's  Estate,  103  Mich.  181. 

It  is  an  inflexible  rule  of  the  com- 
mon law  that  a  right  of  action  on 
contract,  to  warrant  any  recovery, 
must  arise  upon  a  contract  made  by 
the  party  to  the  record.  Litchfield 
V.  Garratt,  10  Mich.  426. 
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moved,  and  that  a  stranger  to  the  consideration  could 
not  sue  on  the  contract.  But  whenever  there  was  a  priv- 
ity of  contract  between  the  phiintiff  and  the  defendant, 
as  when  the  promise  was  made  directly  to  the  plaintiff, 
although  the  consideration  for  the  promise  proceeded 
from  a  stranger,  the  defendant  was  liable  to  the  plain- 
tiff in  an  action  upon  the  contract,  because  of  such 
privity.'® 

At  common  law,  when  the  contract  was  made  Avith 
several  persons,  whether  under  seal,  or  in  writing  but 
not  under  seal,  or  by  parol,  if  their  legal  interest  was 
joint,  they  must  all,  if  living,  join  in  an  action  in  form 
ex  contractu  for  the  breach  of  it,  though  the  covenant 
or  contract  with  them  was  in  terms  joint  and  several.*" 
The  reason  assigned  why  all  should  join  was  that  when 
the  interest  was  joint,  if  several  were  permitted  to  bring 
several  actions  for  one  and  the  same  cause,  the  court 
would  be  in  doubt  for  which  of  them  to  give  judgment. 
Moreover,  no  person  should  be  unnecessarily  harassed 
with  a  multiplicity  of  suits.*^  It  is  a  general  nile  that, 
in  the  case  of  partners,  all  the  members  of  the  firm  should 
be  the  plaintiffs  in  an  action  upon  a  contract  made  with 
the  firm.*^  In  the  case  of  dormant  partners,  not  privy 
to  the  contract,  it  seems  that  the  other  members  of  the 
firm  may  omit  their  names  in  an  action. 

39  Monaghan  v.  Agricultural  Fire  A^tp.  41 ;  Dewey  v.  Carey,  60  Mo. 
Ins.  Co.,  53  Mich.  238;  Eorabacher  224;  Lillie  v.  Lillie,  55  Vt.  470; 
V.  Lee,  16  Mich.  169;  Clark  v.  Clark,  Ailing  v.  Woodruff,  16  La.  Ann.  6; 
134  Mich.  602;  Palmer  v.  Bray,  136  Archer  v.  Bogue,  4  111.  526;  Beller 
Mich.  85.  V.  Block,  19  Ark.  566;   Tully  v.  Ex- 

40  Howe  V.  Hyde,  88  Mich.  91;  celsior  Iron  Works,  115  111.  544. 
Coe  V.  Wager,  42  Mich.  49;  Mon-  If  the  contract  is  not  joint,  all 
aghan  v.  Agricultural  Fire  Ins.  Co.,  need  not  be  joined  as  plaintiffs. 
53  Mich.  239;  Ives  v.  Williams,  53  Fremont  Canning  Co.  v.  Pere  Mar- 
Mich.  636;  Thicman  v.  Goodnight,  quette  R.  Co.,  180  Mich.  283,  301. 
17  Mo.  App.  429;  Yell  v.  Snow,  24  «Johnson  v.  Gamble,  191  Mich. 
Ark.  554;  Holyoke  v.  Loud,  69  Me.  233. 

59 ;    Burns    v.    Follansbee,    20    111.  « See  Partnerships. 
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The  joinder  of  leiiaiits  in  comnioii  or  joint  tenants  is 
noticed  elsewliere.^^ 

§  8.  On  assignment  of  contract. 

Where  a  party  with  whom  a  bond,  simple  contract  or 
other  mere  personal  contract  was  made  had  assigned 
his  interest  therein  to  a  third  person,  the  latter  could 
not  formerly  in  general  sue  in  his  own  name,  because  the 
interest  in  and  the  remedy  upon  personal  contracts,  be- 
ing choses  in  action,  were  not  in  general  assignable  at 
law  so  as  to  give  the  assignee  a  right  of  action  in  his 
own  name.  The  assignee  was  obliged  to  proceed  in  the 
name  of  the  assignor,  or,  if  he  were  dead,  in  the  name 
of  his  personal  representative.  This  rule  grew  up  in 
feudal  times  with  the  other  rules  of  the  old  common  law, 
when  land  was  the  only  property  worthy  of  considera- 
tion. The  whole  spirit  of  the  common  law  is,  therefore, 
directly  opposed  to  the  easy  transfer  of  property  and  to 
the  requirements  of  commerce  and  trade,  which  demand 
that  the  transfer  of  property  should  be  as  easy  as  pos- 
sible. As  it  had  been  adjudged  in  the  Year  Books  that 
*'a  chose  in  action  cannot  be  transferred,  because  lively 
of  seizin  cannot  be  given  of  it  as  of  land,"  the  principle 
of  the  adjudication  was  applied  to  bills  of  exchange  and 
promissoiy  notes  when  they  began  to  be  used  by  mer- 
chants to  facilitate  their  transactions.  Lord  Holt  res- 
cued bills  of  exchange  and  promissory  notes  from  the 
trannnels  of  the  common  law  and  established  the  doc- 
trine of  negotiable  securities  as  it  now  prevails.  It  was 
settled  that  indorsees  could  sue  in  their  own  names. 
Tlie  principle  being  thus  established  that  certain  choses 
in  action  are  assignable,  it  has  been  extended  in  modern 
times,  and  especially  in  the  United  States  by  legislation, 
so  as  to  enable  assignees  of  bonds,  legacies,  distributive 

43  See  Joint  Tenants;   Tenants 
IN  Common. 


§10  Parties  to  Actions  133'i 

shares  of  estate,  accounts  current  and  other  choses  in 
action  for  the  payment  of  money  to  sue  in  their  own 
names.** 

§  9.  On  death  of  sole  party. 

In  the  case  of  a  mere  personal  contract,  or  of  a  cove- 
nant not  ninning  with  the  land,  if  it  were  made  with 
only  one  person  and  he  be  dead,  the  action  for  the  breach 
of  it  must  be  brought  in  the  name  of  his  executor  or  ad- 
ministrator, in  whom  the  legal  interest  in  such  contract 
is  vested.  But  on  a  covenant  relating  to  the  realty,  as 
for  good  title,  on  a  deed  of  conveyance,  an  executor  can- 
not sue,  even  for  a  breach  in  the  lifetime  of  his  testator, 
without  showing  some  special  damage  to  the  personal 
estate  of  the  latter,  but  the  action  must  be  brought  in 
the  name  of  the  heir  or  devisee.*' 

§  10.  On  death  of  one  or  more  of  several  obligees. 

Formerly,  when  one  or  more  of  several  obligees,  cove- 
nantees, partners  or  others,  having  a  joint  legal  interest 
in  the  contract,  died,  the  action  had  to  be  brought  in  the 
name  of  the  survivor,  and  the  executor  or  administrator 
of  the  deceased  could  not  be  joined,  nor  could  he  sue 
sei^arately,  though  the  deceased  alone  might  be  entitled 
to  the  beneficial  interest  in  the  contract,  but  if  the  in- 
terests of  the  covenantees  were  several,  the  executor  of 
one  of  them  might,  as  he  may  now,  sue,  although  the 
other  be  living.*®  A  debt  due  to  two  or  more  persons 
jointly,  on  the  death  of  one  or  more  of  them,  passed  to 
the  survivor  or  survivors,  and  not  to  the  personal  ropre- 

44  See  §15,  i>o.st.  46  1  Chit.  PI.  21;   Teller  v.  Weth- 

45Bouiget    V.    Monroe,    .IS    Mich.  erell,  9  Mich.  464;   Cote  v.  Dequin- 

50.!;  Ciillen  v.  O 'Hara,  4  Mich.  V.',2;  (he,  Walk.  Ch.  64;   Jackson  v,  Peo- 

Brobst    V.    Brohst,    190    Mich.    6a ;  pie,  6  Mich.  154;   Bassett  v.  Miller, 

Parks  V.  Norris,  101  Mich.  71;   Gil-  ?,9  Mich.  VV.];  Buvhans  v.  Corey,  17 

key    V.     Hamilton,    22    Mich.    2S3;  Mich.  282. 
Ormsbee    v.   Piper,    123    Mich.    265; 
Letts  V.  Letts,  73  Mich.  138. 
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sentatives  of  the  deceased.  The  administrator  or  ex- 
ecutor of  the  deceased  party,  it  is  true,  in  nearly  all 
cases,  has  in  equity  an  interest  in  the  money  when  col- 
lected, but  the  legal  interest  was  vested  in  the  survivor 
or  survivors  only,  and  they  alone  had  the  right  of  action 
at  law.*'''  But  now,  by  statute,  in  this  state,  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  that  an  executor,  administrator,  guardian, 
trustee  of  an  express  trust,  a  party  with  whom  or  in 
whose  name  a  contract  has  been  made  for  the  benefit  of 
another  or  a  party  expressly  authorized  by  statute  may 
sue  in  his  own  name  without  joining  with  him  the  party 
for  whose  benefit  the  action  is  brought." 

§  11.  In  actions  ex  delicto. 

At  common  law  an  action  in  form  ex  delicto  should 
be  brought  in  the  name  of  the  person  whose  legal  right 
has  been  affected.*^  Ordinarily  a  person  having  only  an 
equitable  interest  in  property  could  not  sue.  Now,  how- 
ever, the  provision  of  the  Judicature  Act  requiring  all 
actions  to  be  brought  in  the  name  of  the  real  party  in 
interest,  with  certain  exceptions,^''  governs  actions  ex 
delicto  as  well  as  actions  ex  contractu. 

At  common  law,  in  actions  for  injuries  to  the  person, 
such  as  assault  and  battery,  libel  and  slander,  malicious 
prosecution,  etc.,  two  or  more  injured  thereby  could  not 
ordinarily  be  joined  as  plaintiffs,  because  the  injuries 
are  separate. 

Who  may  maintain  the  various  actions  for  injuries 
to  personal  property  is  considered  in  connection  with 
those  actions.    In  general,  they  may  be  brought  by  one 

47  Cote    V.    Dequindre,    Walk.    Ch.  49  See    Forrest    v.    O'Donnell,    42 

64;    Freeman    v.    Curran,    1    Minn.  Mich.  556;  Sisson  v.  Cleveland,  etc., 

169;   Donnell  v.  Manson,  109  Mass.  E.  Co.,  14  Mich.  489. 

576;  Dana  v.  Parker,  27  Fed.  263.  60  See  §  13,  post. 

48Jud.    Act,    ch.    12,    §2;    Comp. 
Laws  1915,  §  12353. 
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having  either  the  general  or  a  special  property  in  the 
thing  affected,  but  in  some  cases  it  is  necessary  that  he 
have  either  the  actual  possession  or  the  immediate  right 
to  it,  while  in  others  it  is  not  essential  that  he  should 
have  either.  And  the  extent  to  which  the  right  of  the 
defendant  in  the  thing  or  the  character  of  his  conduct  in 
dealing  with  it  affects  the  plaintiff's  ability  to  recover 
has  already  been  discussed  in  connection  with  the  sev- 
eral actions  apphcable  to  cases  of  injuries  to  rights  in 
personalty.*^ 

It  has  also  been  considered  in  other  articles  who  may 
maintain  any  of  the  various  actions  applicable  to  in- 
juries to  rights  in  real  property.  In  all  of  them,  it  is 
necessary  that  the  plaintiff  have  some  interest  in  the 
realty,  although  in  some  cases  it  is  not  essential  that  he 
have  the  absolute  ownership.  He  usually  must  have 
actual  or  constructive  possession,  but  this  is  not  invari- 
ably true.  In  the  action  for  trespass  for  cutting  timber 
under  the  statute,  it  is  not. 

When  two  or  more  persons  are  jointly  entitled  to  have 
a  joint  legal  interest  in  the  property  affected,  they  must 
in  general  join  in  the  action.  If  the  interests  be  several, 
and  the  wrong  complained  of  cause  an  entire  joint  dam- 
age, the  parties  may  generally  either  join  or  sever  in  the 
action  at  their  option.  But,  as  the  courts  will  not  in  one 
suit  take  cognizance  of  distinct  and  separate  claims  of 
different  persons,  where  the  damage  as  well  as  the  in- 
terest is  several,  each  party  injured  must  sue  separate- 

61  See  Trover,  Replevin,  etc.  one  or  more  are  permitted  to  use  the 

62  1  Chit.  PI.  73;  Draper  v.  Wil-  names  of  all  the  others  as  co-plain- 
liams,  2  Mich,  536;  Bigelow  v.  Rey-  tiffs,  even  without  their  consent, 
nolds,  68  Mich.  344;  Rogers  v.  Roy-  Darling  v.  Simpson,  15  Me.  176; 
nor,  102  Mich.  473.  Sweigart  v.  Berk,  8  Serg.  &  R.  (Pa.) 

To    obviate     any    injustice     that  308. 

might  result  from  the  rule  requiring  But   ordinarily  the  persons  whoso 

all  parties  jointly  interested  to  join  names  are  so  used  have  the  right  to 

in  the  action,  it  has  been  held  that  be  indemnified  against  any  costs  or 
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§  12.  Assignee. 

The  general  rule  is  that  the  right  of  action  for  a  tort 
is  not  the  subject  of  assignment.®'  But  this  rule  applies 
only  to  those  torts  which  are  merely  personal,  and  which, 
on  the  death  of  the  person  wronged,  die  with  him;  while 
causes  of  action  for  torts  in  taking  and  converting  per- 
sonal property,  or  for  injuiy  to  one's  estate,  and  gener- 
ally all  such  rights  of  action  for  tort  as  would  survive 
to  the  personal  representatives,  may  be  assigned  so  as 
to  pass  an  interest  to  the  assignee  which  he  can  enforce 
by  suit  at  law  ®*  in  his  own  name.*® 

It  being  the  rule  that  rights  of  action  which  survive 
are  assignable,  it  should  be  noted  in  this  connection  that 
it  has  been  provided  by  statute  in  this  state  that,  in  ad- 
dition to  the  actions  which  survive  by  the  common  law, 
the  following  shall  also  survive,  that  is  to  say:  Actions 
of  replevin,  actions  for  the  conversion  of  property,  for 
deceit,  for  assault  and  battery,  for  false  imprisonment, 
for  negligent  injury  to  persons,  for  damage  done  to  real 
and  personal  estate  and  actions  to  recover  real  estate 
or  any  interest  therein  where  persons  have  been  induced 
to  part  with  the  same  through  fraudulent  representa- 

damage  that   may   result   from   such  Corbitt,  36  Mich.  'MS;   Felt  v.  Eey- 

use.      Winslow    V.    Newlan,    4.5    111.  nolds    E.    F.    Evaporating    Co.,    52 

145;   Southwic'k  v.  Hopkins,  47   Me.  Mich.  606;   Uphani  v.  Dickinson,  38 

362;    Loring    v.    Braekett,    3    Pick.  Mich.  338. 

(Mass.)  403;  Laws  V.  Bott,  16  Mees.  55  Jud.    Act,    ch.    12,    §2;    Comp. 

&  W.  300.  Laws      li>15,      §12353;      Final      v. 

See    also    Joint    Tenants;    Ten-  Backus,    18    Mich.    218;     Grant    v. 

ANTS  IN  Common.  Smith,    26    Mich.    201;     Upham    v. 

63  Final  v.  Backus,  18  Mich.  218;  Dickinson,  38  Mich.  338;  Gray  v. 
Finn  v.  Corbitt,  36  Mich.  318;  Oliver  McCallister,  50  Iowa  497;  Whitaker 
V.  Walsh,  6  Cal.  456;  Bates  &  Co.  v.  v.  Gavit,  18  Conn.  522;  Weire  v. 
Forsyth,  69  Ga.  365.  Davenport,  11   Iowa  49;   Doering  v. 

64  Final  v.  Backus,  18  Mich.  218;  Kenamore,  86  Mo.  588;  Smith  v. 
Dayton  v.  Fargo,  45  Mich.  153;  Kennett,  18  Mo.  154;  Lazard  v. 
Brady  v.  Whitney,  24  Mich.  154;  Wheeler,  22  Cal.  139;  Tyson  v.  Me- 
Grant  v.  Smith,  26  Mich.  201 ;  Steb-  Guineas,  25  Wis.  656. 

bins  V.  Dean,  82  Mich.  385;  Finn  v. 
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tions  and  deceit. ^"^  It  Avas  formerly  held,  as  the  settled 
rule  in  this  state,  that  actions  for  fraud  and  deceit  were 
not  assignable."  As  one  court  has  said  in  an  English 
case,  ''the  right  to  complain  of  a  fraud  is  not  a  market- 
able  commodity. ' '  ^* 

§  13.  Real  party  in  interest. 

The  Judicature  Act  requires  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  with  four 
exceptions,  viz.:  (1)  an  administrator,  executor  or 
guardian;  (2)  a  trustee  of  an  express  trust;  (3)  a  party 
with  whom  or  in  whose  name  a  contract  has  been  made 
for  the  benefit  of  another;  or  (4)  a  party  expressl}^ 
authorized  by  statute.  In  the  excepted  cases  the  party 
"may  sue  in  his  own  name  without  joining  with  him  the 
party  for  whose  benefit  the  action  is  brought."^*  This 
section  is  practically  the  same  as  is  found  in  nearly  all 
the  so-called  code  states.  Now,  it  is  to  be  noted  that, 
even  in  the  excepted  cases,  the  real  party  in  interest  is 
not  prevented  from  suing,  although  it  is  not  necessary 
that  he  do  so  as  in  other  cases.  In  cases  not  within  the 
exceptions,  the  statute  will  undoubtedly  be  construed 
to  be  mandatory,  so  as  to  require  the  real  part}^  in  in- 
terest to  sue,  the  same  as  other  like  statutes  are  cois- 
strued  in  other  states.  This  provision  of  the  Judicature 
Act  that  every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest  does  not  apply  to  pending  cases 
so  far  as  to  give  a  right  to  a  person  not  before  entitled 
thereto.^® 

The  term  "real  party  in  interest"  suggests  on  its  fa-- 

56Ju(l.   Act,   ch.   12,    §32;    Comp.  58  De  Hoghton  v.  Money,  L.  R.  2 

Laws  1915,  §  12383.  Ch.  App.  164. 

57  Brush   V.  Sweet,  38  Mich.  .574;  59  Juil.    Act,    ch.    12,    §2;    Comp. 

Dayton    v.    Fargo,    45    Mich.    153;  Laws  1915,  §  12353. 

Felt  V.  Reynolds  R.  F.  Evaporating  60  Signs    v.    Bush's    Estate,     199 

Co.,  52  Mich.  606;  Stebbins  v.  Dean,  Mich.  192. 
82   Mich.  385. 
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that  it  lias  reference  only  to  the  person  who  would  gain 
or  lose  as  the  result  of  the  controversy,  or,  in  other  words, 
to  the  holder  of  the  beneficial  interest;  but,  as  has  been 
said,  ''the  great  majority  of  code  states  have  taken  a 
more  practical  view  of  the  statute,  and  have  found  its 
meaning  in  the  purpose  which  it  was  obviously  intended 
to  serve,  namely,  to  introduce  the  equity  rule  that  the 
action  was  to  be  brought  by  any  party  who  was  in  a 
position  to  get  a  judgment  which  would  bar  further  liti- 
gation. ' '  ^^  However,  the  holder  of  a  naked  legal  title 
is  entitled  to  sue  as  the  ''real  party  in  interest,"  it  is 
generally  held,®^  and  hence  any  person  formerly  entitled 
to  sue  in  ]\Iichigan  as  the  holder  of  the  legal  title  may 
still  sue, — the  only  change  made  by  the  statute  being  to 
broaden  the  class  of  those  who  may  sue. 

Another  proviso  permits  any  person,  to  whom  a  cause 
of  action  shall  accrue  on  the  bond  of  a  public  officer  to 
the  state,  to  sue  on  the  bond  in  his  own  name,  and  there 
is  a  still  further  proviso  that  actions  "upon  any  bond, 
contract  or  undertaking  lawfully  made  with  any  officer 
of  this  state,  or  of  any  county,  township,  school  district, 
city  or  village,  or  to  enforce  any  liability  or  any  duty 
enjoined  by  law  to  said  officer,  shall  be  brought  in  the 

61  See    article   by   Professor    Sun-  100   Mo.   406 ;    Elmquist   v.   Markoe, 

derland  in   14  Mich.  L.  Eev.  441.  45  Minn.  305. 

The  test  as  to  whether  a  plaintiff  62  Hoagland  v.  Van  Etten,  31  Neb. 

is  a  real  party  in  interest  is  not  the  292;  Manley  v.  Park,  68  Kan.  400; 

extent  or  even  existence  of  any  bene-  Allen    v.    Brown,    44    N.    Y.    228 ; 

ficial  interest  in  him,  but  whether  a  Eaton  v.  Alger,  47  N.  Y.  345;  Sheri- 

judgment  for  the  plaintiff  and  a  sat-  dan  v.  New  York,  68  N.  Y.  30;  Bibb 

isf action    of    it    by    the    defendant  v.    Hall,    101    Ala.    79;     Anson    v. 

would  protect  the  defendant  in  an-  Townsend,  73  Cal.  415;  Central  City 

other  suit  for  the  same  cause  of  ac-  First    Nat.    Bank    v.     Hummel,    14 

tion.    St.  James  Co.  v.  Security,  etc.,  Colo.  259 ;  Searing  v.  Berry,  58  Iowa 

Co.,   178   N.   Y.   560;    Hays   v.   Ha-  20;    Cottle   v.    Cole,    20    Iowa   481; 

thorn,    74   N.    Y.   486;    Giselman   v.  Minnesota    Threshing    Mfg.    Co.    v. 

Starr,  106  Cal.  651 ;  Chase  v.  Dodge,  Heipler,  49  Minn.  395 ;   Guerney  v. 

Ill   Wis.  70;    Sturgis  v.  Baker,  43  Moore,    131    Mo.    650;    Falconic    v. 

Ore.    236;    Chouteau    v.    Boughton,  Larsen,  31  Ore.  137. 
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corporate  name  of  the  body  for  whose  benefit  such  con- 
tract was  made,  or  such  liability  or  duty  enjoined. ' '  ^' 

§  14.  Person  for  whose  benefit  contract  is  made  by 

another. 
It  was  the  rule  in  this  state  that  a  promise  made  by 
one  person  to  another  for  the  benefit  of  a  third  person 
could  not  be  sued  on  by  the  latter.^*  However,  if  the 
construction  given  to  the  ' '  real  party  in  interest ' '  clause 
of  the  Judicature  Act  be  the  same  as  that  in  most  of  the 
other  states  having  similar  statutes,  the  statute  intro- 
duces a  contrary  rule;  and  this  is  all  the  more  apparent 
from  the  exception  which  authorizes  one  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other to  sue  in  his  own  name.^^  In  other  states  it  is  held 
that  the  person  for  whose  benefit  a  contract  is  made  may 
sue  thereon  as  the  real  party  in  interest,®^  subject  to 
certain  limitations,^''  although  in  such  a  case  the  statute 
expressly  provides  the  person  in  whose  name  the  con- 
tract is  made  may  sue  thereon  alone. ^^  To  entitle  the 
third  person  to  sue,  it  is  not  necessary  that  he  be  a  privy 
to  the  consideration,  or  named  as  promisee,  or  cognizant 
of  the  promise  when  made.^^ 

§  15.  Assignee. 

Prior  to  the  Judicature  Act  it  was  expressly  provided 
that  the  assignee  of  a  bond,  note,  or  other  non-negotiable 

esjud.    Act,    ch.    12,    §2;    Comp.  66  See    Preston    v.    Preston,    207 

Laws  1915,  §12353;   City  of  Eaton  Mich.    681;    Ellis   v.    Harrison,    104 

Eapids  V.  Stump,  127  Mich.  3.  Mo.  270,  277. 

64  Edwards  v.  Thoman,  187  Mich.  66  Rogers  v.  Gosnell,  51  Mo.  466. 

361,  and  cases  cited  therein;  Linne-  67  Durnherr  v.  Eau,  135  N.  Y.  219. 

man    v.    Moross'    Estate,    98    Mich.  68  Jud.    Act,   ch.    12,    §2;    Comp. 

178;    Wheeler  v.   Stewart,   94  Mich.  Laws  1915,  §12353. 

445.  69  Barlow  v.  Myers,  64  N.  Y.  41. 

But  see  Richelieu  &  O.  Nav.  Co. 
V.  Thames  &  M.  Ins.  Co.,  58  Mich, 
132. 
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cliose  in  action,  could  sue  thereon  in  his  own  name;'" 
but  such  statute  was  held  merely  permissive  in  its  pro- 
visions, so  that  the  assignee  was  still  at  liberty  to  sue 
in  the  name  of  the  assignor,'^  Under  the  Judicature 
Act,  however,  with  certain  exceptions  not  applicable 
here,  the  real  party  in  interest  must  sue,  and  lience  it 
will  undoubtedly  be  lield  that  the  assignee  must  sue  in 
his  own  name  and  not  in  that  of  the  assignor  where  the 
latter  has  parted  with  the  legal  title  and  all  beneficial 
interest.  The  rule  prevailing  before  the  Judicature  Act 
that  the  assignor  of  a  claim  as  security  could  sue  there- 
on with  the  acquiescence  of  the  assignee,''^  is  undoubted- 
ly the  law  at  present,  so  far  as  the  assignor  being  the  real 
party  in  interest  is  concerned.'^ 

The  former  statute,  which  permitted  assignees  of 
choses  in  action  to  sue  thereon  in  their  own  names, 
reached  every  right  in  property  which  Avas  ever  assign- 
able in  equity  or  capable  of  survivorship  to  executors^* 
But  it  did  not  affect  negotiable  choses  in  action,  they 
having  been  expressly  excepted,  so  that  one  who  held 
by  verbal  or  other  assignment  a  promissory  note  made 
payable  to  order,  but  not  technically  indorsed,  could  not 
recover  upon  it  in  his  own  name.'''^  This  latter  rule  un- 
doubtedly is  abrogated  by  the  Judicature  Act  since  the 

VOComp.     Laws     191;j,     §12353;  75  Gale  v.  Mayhew,  161  Mieh.  96; 

Conip.  Laws  1897,  §  10054;  Michigan  Eobinson    v.     Wilkinson,     88    Mich. 

Sugar  Co.  v.  Moffett,  183  Mich.  589,  299;     Eedmond     v.     Stansbury,    24 

599.  Mich.  445;   Spinning  v.  Sullivan,  48 

71  Michigan  Sugar  Co.  v.  Moffott,  Mich.  5;  Davis  v.  Merrill,  51  Mich. 
183   Mich.  589,  599.  480;  Minor  v.  Bewick,  55  Mich.  491; 

72  Lamson  v.  City  of  Marshall,  133  Pease  v.  Warren,  29  Mich.  9;  Gale 
Mich.  250;  Rajnowski  v.  Detroit,  v.  Mayhew,  161  Mich.  96;  Waldron 
etc.,  R.  Co.,  78  Mich.  681.  v.  Ilarring,  28  Mich.  493;  Matteson 

73  Lang  v.  Eagle  Fire  Ins.  Co.,  12  v.  Morris,  40  Mich.  55;  Brennan  v. 
N.  Y.  App.  Div.  39.  Merchants'      and      Manufacturers' 

74  Cook  V.  Bell,  18  Mich.  387 ;  Nat.  Bank,  62  Mich.  343 ;  Markey  v. 
Final  V.  Backus,  18  Mich.  218;  Crip-  Corey,  108  Mich.  184;  Schmidt  v. 
pen    V.    Fletcher,     56     Mich.     386;  Pegg,  172  Mich.  159. 

Myres  v.  Yaple,  60  Mich.  339. 
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assignee  of  a  negotiable  note  becomes  the  real  party  in 
interest  regardless  of  whether  it  is  indorsed;  and  an  in- 
dorsee of  a  negotiable  instrument  may  sue  in  his  own 
name,  as  expressly  provided  for  by  the  Negotialile  In- 
struments Law.'''^ 

The  former  statute  did  not  require  any  pjirticular 
method  of  assignment  and  was  evidently  made  to  re- 
move the  old  indirect  method  of  suing  in  the  name  of 
the  nominal,  for  the  use  of  the  real,  owner.''"''  The  same 
is  true  of  the  present  statute.  It  is  therefore  unneces- 
sary that  the  assignment  should  be  in  writing."'^  The 
statute  does  not  require  that  the  assignment  should  be 
an  absolute  assignment,  and  accordingly,  so  long  as  no 
one  else  is  injured  or  defrauded,  the  assignment  may 
be  either  absolute  or  qualified,  as  the  parties  choose."''^ 
A  transfer  by  way  of  gift  is  valid,  and  so  a  transfer  with- 
out consideration  for  the  purpose  of  enabling  tlie  as- 
signee to  sue  in  his  own  name.^° 

Obligees  in  a  bond  need  not  join  as  plaintiffs  where 
one  obligee  has  assigned  his  rights  to  the  other  or  where 
one  refuses  to  join  in  the  suit.®^ 

§  16.  Exceptions  to  real  party  in  interest  rule. 

Of  the  four  exceptions  to  the  real  party  in  interest 
rule,  already  noted,  tlie  only  one  subject  to  any  differ- 
ence of  opinion  is  the  one  permitting  tlie  trustee  of  an 
express  trust  to  sue.  This  is  merely  a  statutory  re-en- 
actment of  a  rule  of  equity.  The  terai  has  been  liberally 
construed  in  Code  states  having  tlie  same  or  a  like  statute 

76Scliiiii(lt  V.  Pcgor,  172  Midi.  l.'O.  79  Herhstroit      v.      Beekwith,      :!.3 

VTDiapor    V.    Flet.'licr,    L'G    Mi.-h.  Midi.   93. 

154.  SOBrisroo     v.     Eekley,    35     Mich. 

78  Donovan  v.  Halsey  Five  Enoino  112;    Seligman    v.    Ten    Eyck 's    Es- 

C.Q.,   aS   Mich.    38;    Hyma    v.   Three  fate,  49  Mieh.  107;   Coe  v.  Hinkley, 

Rivers    Nat.    Bank,    79    Mi.-h.    1()7;  ](i9  Mi.-h.  608. 

Merchants'     Bank     v.     Oregjj-,     107  81  Miller  v.  M.iher,  178  Mieh.  ;")71. 
Mieh.  146;  Steere  v.  Trehileoek,  lOS 
Mieh.   464. 
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and  undoubtedly  such  construction  will  be  followed  in 
this  state. 

III.  Defendants 

§  17.  In  general. 

The  action  upon  an  express  contract,  whether  it  be  by 
deed,  or  merely  in  writing,  or  by  parol,  must  in  general 
be  brought  against  the  party  who  made  it,  either  in  per- 
son or  by  agent.  In  the  case  of  an  express  contract,  the 
agreement  itself  will  in  general  remove  all  difficulty  with 
regard  to  the  person  who  should  be  sued  upon  it.  The 
difficulty  is  greater  sometimes  in  determining  whom  to 
sue  in  case  of  an  implied  contract.  The  rule,  however,  is 
the  same  in  both,  viz.,  that  the  person  subject  to  the  legal 
liability  is  the  person  who  should  be  sued.  If  it  is  doubt- 
ful which  one  of  two  or  more  persons  are  liable,  it  is 
proper  to  join  all  of  them  and  declare  against  them  in 
separate  counts.®^ 

§  18.  On  assignment  of  interest  in  contract. 

In  general,  in  the  case  of  a  mere  personal  contract,  the 
action  for  the  breach  of  it  cannot  be  brought  against 
a  person  to  whom  the  contracting  party  has  assigned  his 
interest,  and  the  original  party  alone  can  be  sued.  There 
may,  however,  in  some  cases  be  a  change  of  credit  by 
agreement  between  the  jjarties,  so  as  to  transfer  the  lia- 
bility from  the  original  contracting  party  to  another,  or 
to  one  only  of  the  original  parties.  This  happens  in  the 
case  of  a  novation  of  promises,  in  which  case  the  assignee 
may  be  sued.®^ 

82  See  Eimmele  v.  Huebner,  190  There  must  be  a  novation  in  case 
Mich.  247;  Molly  v.  Excelsior  Wrap-  of  a  contract  which  is  strictly  per- 
per  Co.,  181  Mich.  568,  574.  sonal.     Detroit  Postage  Stamp  Serv- 

83  Mulcrone  v.  American  Lumber  ice  Co.  v.  Schermack,  179  Mich.  266. 
Co.,  55  Mich.  622 ;  Finan  v.  Bab-  Thus,  where  A  owes  B  and  B  owes 
cock,  58  Mich.  301;  Gleason  v.  Fitz-  C,  and  by  the  consent  of  all  the  par- 
gerald,  105  Mich.  516;  Mulgrew  v.  ties  an  arrangement  is  made  that  A 
Coeharcn,  96  Mich.  422.  shall  pay  his  debt  to  C  instead  of 
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Upon  a  covenant  running  with  the  land,  which  must 
concern  real  property  or  the  estate  therein,  the  assignee 
of  the  lessee  is  liable  to  an  action  for  a  breach  of  cove- 
nant after  the  assignment  of  the  estate  to  him,  and  al- 
though he  afterwards  re-assign,  or  assign  to  a  third 
party,  he  continues  liable  for  all  breaches  accruing  while 
the  term  was  legally  vested  in  him,  and  though  he  have 
not  taken  possession.  But  his  liability  ceases  when  he 
assigns  his  interest,  though  even  to  an  insolvent  person. 
If  the  covenant  be  merely  collateral  and  personal,  an 
assignee  is  not  in  any  case  liable,  and  the  lessee  alone 
can  be  sued.'* 

§  19.  Joinder  in  actions  ex  contractu. 

When  two  or  more  parties  bind  themselves  by  con- 
tract, whether  it  be  by  specialty  or  otherwise,  they  may 
do  so  jointly  or  severally,  or  both  jointly  and  severally. 
If  the  obligation  is  joint,  all  the  parties  subject  to  it 
must  be  made  defendants.®^  If  one  of  them  be  dead,  it 
is  not  necessary  to  notice  him  in  the  declaration,  and 
the  survivors  need  not  be  declared  against  as  such,  but 
may  be  sued  as  if  they  alone  were  the  parties  primarily 
liable.®^  The  personal  representatives  of  co-obligors  can- 
not be  joined.*"'' 

to  B,  that  C  will  credit  B  and  that  85;   Searles  v.  Reed,  63  Mich.  485; 

B  will  credit  A  with  the  amount  so  Hinman  v.  Eakins,  26  Mich.  80;  Zel- 

paid  by  A,  there  is  a  novation  of  ler  v.  Harris,  1  Mich.  N.  P.  75;  An- 

promises  and  C  may  then  sue  A  in-  derson  v.  Fruitvale  Transp.  Co.,  195 

stead  of  suing  B.     By  this  arrange-  Mich.  734. 

ment,  the  liability  of  B  to  pay  C  has  Dormant    partners    need    not    be 

not  been  transferred  to  A,  but,   on  joined  as  defendants,  but  ostensible 

the  other  hand,  has  been  discharged  and  public  members  of  a  firm  must, 

and  supplanted  by  the  entirely  new  Tomlinson   v.   Spencer,    5   Cal.   291 ; 

liability  of  A  to  pay  C.  Page  v.  Brant,  18  111.  37;  New  York 

84  1  Chit.  PI.  56,  57.  Dry    Dock     Co.    v.     Treadwell,     19 

85  Van  Leyen  v.  Wreford,  81  Mich.  Wend.   (N.  Y.)   525. 
606;      Dillenbeek     v.     Simons,     105  86  1  Chit.  PI.  50. 

Mich.   373;    Schroder   v.   Pinch,   126  87  Reed  v.  Summers,  79  Ala.  522; 

Mich.  185;  Post  v.  Shafer,  63  Mich.       Walker  v.  Doane,  131  111.  27;   Wa- 
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At  common  law,  if  the  obligation  was  sucli  that  it  did 
not  confer  upon  the  plaintiff  a  remedy  against  the  con- 
tracting parties  jointly,  but  only  against  each  separate- 
ly, the}'  had  to  be  sued  separately.** 

If  the  obligation  was  several  as  well  as  joint,  the 
plaintiff  could  proceed  against  the  parties  jointly  or 
against  each  separately.**  But  if  there  was  more  than 
two  parties  jointly  and  severally  bound,  the  plaintiff 
was  required  to  either  sue  all  of  them  jointly  or  any 
number  of  them  separately.*''  In  other  words,  the  plain- 
tiff could  not  treat  a  joint  and  several  obligation  as  the 
joint  obligation  of  fewer  than  all  the  parties  bound.  It 
was  required  to  be  treated  as  joint  as  to  all  or  as  several 
as  to  all,*^  subject  to  certain  exceptions  as  in  case  where 
one  of  the  obligors  was  an  infant  or  had  been  discharged 
in  bankruptcy  or  was  beyond  the  jurisdiction  of  the 
court  or  had  died  before  the  suit  was  commenced.*^  By 
the  Judicature  Act,  however,  "it  shall  be  lawful  for 
any  j^laintiff  to  include  in  one  action  as  defendants,  all 
or  any  of  the  parties  who  may  be  severally,  or  jointly 
and  severally  liable,  and  to  proceed  to  judgment  and 

pello   Co.    V.    Bigham,   10   Iowa   39 ;  But    if   one   of   the   obligors   is   a 

Cochrance    v.     Gushing,    124     Mass.  partnership  and  one  an  individual,  it 

219;  Eich  v.  Sievers,  73  111.  194.  is  competent  to  sue  the  partnership 

But  see  Ab.vtemext  and  Revival  without  joining  the  individual.    Van 

as  to  death  of  coparty  pending  suit.  Tiue  v.  Crane,  1  Wend.  (N.  Y.)  524. 

SSLarkin  v.  Butterfield,  29  Mich.  91  Winslow    v.    Herriek,    9    Mich. 

254;    Murphy    v.   Bidwell,   52   Mich.  380;  Post  v.  Shafer,  63  Mich.  85;  J. 

487;     O'Connor     v.     O'Connor,     86  A.  Fay  &  Co.  v.  James  Jenks  &  Co., 

Mich.    189;    Beekman    v.    Sylvester,  78  Mich.  312. 

109  Mich.  183.  If  the   j)laintiff   sues  the  obligors 

89  McKinley   v.    Small,   178    Mich.  jointly,    he    cannot    thereafter    sue 

555,  558.  them  separately,  nor  vice  versa.    He 

90Dederick    v.    Barber,    44    Mich.  is   bound   by  his   election    as  to  the 

19;  People  v.  Butler,  74  Mich.  643;  manner   in   which   he   will   treat   the 

Minor   v.    Mechanics'   Bank,    1    Pet.  contract.     Bangor  Bank  v.  Treat,  6 

(IT.  S.)  46;  Cnmmings  v.  People,  50  Me.   207. 

111.    132;    Wright    v.    Hicks,    Brayt.  92  McKinley    v.   Small,    17S    Mich. 

(Vt.)   22.                                            '  355,  558. 


§  20  Parties  to  Actions  1345 

execution  according  to  the  liability  of  the  parties."  ^^ 
Whether  under  the  common  law  or  under  the  statute, 
after  the  plaintiff  has  made  his  election,  he  is  bound 
by  it  and  must  accept  the  consequences.^* 

§  20.  Joinder  in  actions  ex  delicto. 

There  are  some  torts  which,  in  legal  contemplation, 
may  be  committed  by  several  and  for  which  a  joint  ac- 
tion may  be  supported  against  all  the  parties.  Thus,  a 
joint  action  may  be  brought  against  several  for  a 
malicious  prosecution  or  an  assault  and  battery  or  for 
publishing  a  libel.^^  And  where  several  persons  have 
been  jointly  concerned  in  the  commission  of  a  tort,  they 
may  all  be  charged  jointly  or  the  plaintiff  may  sue  any 
of  the  parties  separately.^"  But  where  the  act  com- 
plained of  could  not,  in  legal  contemplation,  have  been 
connnitted  jointly  by  several  persons,  and  can  be  con- 
sidered only  as  the  tort  of  the  actual  aggressor  or  as  the 
distinct  tort  of  each,  and  where  there  are  several  acts 

93  Jud.  Act,  ch.  12,  S  15 ;  Comi).  and  this  applies  to  conversions  of 
Laws  1915,  §12366;  McKinley  v.  goods.  Strawbridge  v.  Stern,  112 
Small,  178  Mich.  555,  558.  Mich.  16. 

94  Boncsteel  v.  Todd,  9  Mich.  o71;  Tortfeasors  who  contribute  to  an 
McKinley  v.  Small,  178  Mich.  55.'),  injury  by  their  negligence  are  liable 
558.  jointly  or  severally.     Donlin  v.  De- 

95  1  Chit.  PI.  97;  Cascarella  v.  troit  United  Ry.,  198  Mich.  327,  333. 
National  Grocer  Co.,  151  Mich.  15.  In    cases    of    negligence,    for    in- 

96  Cuddy  V.  Horn,  46  Mich.  596;  stance,  where  more  than  one  negli 
Patterson  v.  Wabash,  St.  L.  &  P.  gently  contributes  to  the  injury,  an 
Ry.  Co.,  5-1  Mich.  91;  Oliver  v.  action  may  be  maintained  against 
Perkins,  92  Mich.  304;  Cunningham  them  jointly  or  severally.  Donlin  v. 
V.  O'Connor,  136  Mich.  293;  Ben-  Detroit  United  Ry.,  198  Mich,  327, 
son  V.  Ross,  143  Mich.  452;   Casca-  and  cases  cited. 

rella    v.    National    Grocer    Co.,    151  Where  plaintiff  fell  from  a  bridge 

Mich.  15.  because  of   a   defective   railing,  the 

But    a    joint     action     cannot     be  township     and    mill    owners    whose 

maintained  against  different  defend-  duty  it  was  to  maintain  the  bridge 

ants    where    separate    and    distinct  are    properly   joined    as   defendants, 

trespasses  are  relied  on  in  which  tlic  McRae    v.    Township    of    Hart,    179 

parties    are    not    jointly    concerned;  Mich.  325. 
2  Abbott— 16 
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of  different  persons,  even  though  resulting  in  but  one 
injury,  a  joint  action  Avill  not  lie.^''^ 

When,  however,  the  tort  arises  out  of  contract,  the 
joinder  of  defendants  in  an  action  therefor  depends  upon 
the  gist  of  the  action.  If  that  is  the  breach  of  the  con- 
tract, all  must  be  joined;  if  it  is  the  tort,  the  defendants 
are  liable  severally  as  well  as  jointly.  The  principle 
running  through  all  the  cases  seems  to  be  that  where 
the  action  is  maintainable  for  the  tort  simply,  without 
reference  to  any  contract  between  the  parties,  the  action 
is  one  of  tort  purely,  although  the  existence  of  a  con- 
tract may  have  been  the  occasion  or  furnished  the  op- 
portunity for  committing  the  tort.  But  where  the  action 
is  not  maintainable  without  pleading  and  proving  the 
contract  where  the  gist  of  the  action  is  the  breach  of 
the  contract,  either  by  malfeasance  or  non-feasance,  it  is, 
in  substance,  whatever  may  be  the  form  of  the  pleading, 
an  action  on  the  contract,  and  hence  all  persons  jointly 
liable  must  be  sued.^^ 

An  insurer  of  an  alleged  tort-feasor  cannot  be  joined 
as  defendant.®®  Thus,  in  an  action  against  a  physician 
for  malpractice,  the  liability  company  which  insured 
the  physician  cannot  be  joined  as  a  defendant.'^ 

97  McBride    v.    Scott,    125    Mich.  98 17    Am.    &    Eng.    Encyc.    Law, 

517;  Strawbridge  v.  Stern,  112  Mich.  605;  Pom.  Rem.  see.  282;  Die.  Par. 

16;   Albreeht  v.   St.   Hedwig's,  etc.,  437;    1   Lindl.  Partn.   482;    2   Colly. 

Society,   205   Mich.  395;    Larkins  v.  Partn.   sec.   732;    Powell   v.   Layton, 

Eckwurzel,    42    Ala.    322;    Campbell  2  Bos.   &  P.    (N.   E.)    365;    Max  v. 

V.  Phelps,  1  Pick.  (Mass.)  62;  Hoye  Roberts,  2  Bos.  &  P.  454;   Cabell  v. 

V    Raymond,  25  Kan.  665;   Mexican  Vaughan,  1  Saund.  288h,  291e,  291f; 

Nat.  Construction  Co.  v.  Meddlegge,  Weall  v.  King,  12  East  452;  Breth- 

75  Tex.  634.  erton  v.   Wood,   3    Brod.   &  B.   54; 

If  there  is  a  misjoinder  in  such  a  Walcott   v.    Canfield,   3    Conn.    194; 

case,  an  election  between  defendants  Whittaker  v.  Collins,  34  Minn.  299. 

may    be    ordered.      Albreeht    v.    St.  99  Bowers  v.  Gates,  201  Mich.  146. 

Hedwig's,  etc.,  Society,  205  Mich.  1  Bowers  v.  Gates,  201  Mich.  146. 
395. 
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§  21.  In  actions  against  state  or  municipal  corporation 
or  against  public  officers. 
By  the  Judicature  Act,  if  a  suit  or  proceeding  is 
brought  for  the  enforcement  of  any  corporate  liability 
on  any  contract  made  witli  any  officer  of  the  state,  coun- 
ty, township,  school  district,  city  or  village,  it  must  be 
brought  against  the  body  in  its  corporate  name;  but  an 
action  to  enforce  the  performance  of  an  official  duty  on 
the  part  of  any  officer  of  such  a  body  must  be  brought 
against  the  officer  in  his  official  capacity.^ 

§  22.  Compelling  election  between  defendajits. 

A  defendant  cannot  compel  plaintiff  to  elect  to  pro- 
ceed against  all  the  defendants  jointly  or  against  one 
or  more  alone,'  or  to  elect  as  between  two  or  more  de- 
fendants properly  joined.* 

PARTITION 

An  action  for  partition  of  real  property  is  cognizable 
in  equity  rather  than  at  law  and  hence  is  not  within 
the  scope  of  this  work.  The  statutory  provisions  relat- 
ing thereto  are  found  in  chapter  31  of  the  Judicature 
Act  [Comp.  Laws  1915,  §  13258  et  seq.]. 

PARTNERSHIP 

Cross-references:  Attachment;  Executions;  Exemptions;  Eeplevin; 
Oarnishment;  Confession  of  Judgment. 

In  any  suit  or  proceeding  wherein  it  shall  become  ma- 
terial or  necessary  to  prove  the  copartnersliip  of  any 
firm  or  association  the  plaintiffs  may  cause  to  be  served 
upon  the  defendant,  with  a  copy  of  the  declaration  filed 
in  the  cause,  or  with  the  process  by  which  suit  is  com- 

2  Jud.    Act,    ch.    12,    §  3 ;    Comp.  4  Mally  v.  Excelsior  Wrapper  Co., 

Laws  1915,  §  12354.  181  Mich.  568,  574. 

8  Rimmele  v.   Hucbner,   190  Mich. 
247.    See  also  Discontinuance. 
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menced,  an  affidavit  stating  that  the  phiintiffs  were  the 
persons  comijrising  such  partnersliip  at  the  time  the  eon- 
tract  in  question  was  made,  or  the  cause  of  action  ac- 
crued; and  such  affidavit  shall  be  prima  facie  evidence 
of  such  existence  of  such  partnership  or  association,  un- 
less the  defendant  shall  file  with  his  plea  an  affidavit 
denying  the  existence  of  such  partnership  or  associa- 
tion.^ The  general  rule  is  that  all  the  members  of  the 
firm  should  be  joined  as  plaintiffs  in  an  action  upon  a 
contract  made  with  the  firm,^  except  that  dormant  part- 
ners need  not  be  joined.^  The  partnership  or  a  partner 
cannot  ordinarily  bring  an  action  at  law  against  one  of 
the  partners  or  a  copartner,  since  such  an  action  would 
present  the  anomoly  of  the  same  plaintiff  and  defend- 
ant in  the  same  suit.^  The  statutory  right  of  exemption 
is  an  individual  one  which  each  partner  can  enforce  as 
an  individual  in  a  separate  suit.* 

Executions   against  partnership  associations  are  ex- 
pressly regulated  by  statute.^ 

PAYMENT 

Cross-Meferences:      Costs    (payment    of);    Discontixuance;    Paymext 
IxTO  Court;  Tender;  Stay  of  PROCEEDrxcs;  Executions;  Mandamus. 

Payment   is   an   affirmative   defense  notice   of  which 
must  be  given  under  a  plea  of  the  general  issue,  as  stated 

1  Jud.    Aft,    ch.    17,    §48;    Comp.  nor  or  shows  an  assignment  to  him 

Laws     1915,     §  12536.       See     also  or  it  ajjpears  that  the  partners  re- 

EeleherStine  Lumber  Co.  v.  Burns,  tained     individual     accounts.       Mc- 

159  Mich.  466.  Knight  v.  Lowitz,  176  Mich.  452. 

2Bigelow    V.    Reynolds,    68    Mich.  3  Smith  v.  Ayrault,  71  Mich.  475. 

344;    McDonald    v.    Ford,    87   Mich.  4  Kalamazoo    Trust    Co.    v.    Mer- 

198;     Gilbert     v.     Lichtenberg,     98  rill,   159   Mich.   649,   653.     Compare 

Mich.  417;  Reed  v.  Gould,  105  Mich.  Cookes  v.  Lyperis,  178  Mich.  299. 

.•'.68;  Smith  V.  Canfield,  8  Mich.  49;'..  5  McCoy     v.     Brennan,    61     Mich. 

Compare     Williams    v.     Green,     201  362. 

Mich.   202.  6  Comp.  Laws  1897,  §6080,  as  re- 

A    law    partner    cannot    sue    for  ferred  to  in  Jud.  Act,  ch.  23,  §  13 ; 

services  unless  he  joins  his  copart-  Comp.  Laws  1915,  §  12828. 
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in  the  article  on  pleading.  A  simple  form  of  such  no- 
tice, as  authorized  by  the  state  bar  association  forms, 
is  as  follows:  "The  defendant  will  show  that  he  satis- 
fied the  said  claim  by  payment  on ,  19, .."    Otlior 

more  elaborate  forms  previously  in  use  are  as  follows: 

To  the  said  Plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said  de- 
fendant will  give  in  evidence  and  insist,  in  his  defense:  1.  That,  after  the 
making  of  the  undertaking  and  promise  alleged  in  the  plaintiff's  declaration 
in  this  cause,  and  before  the  commencement  of  this  suit,  the  said  defendant, 

to  wit,  on   ,  at ,  well  and  truly  paid  to  the  said  plaintiff  the 

sum  of   dollars,  lawful  money.     2.  That  the  said  plaintiff  received 

and  accepted  the  same  in  full  payment  and  discharge  of  the  claim  alleged  in 
the  said  plaintiff 's  declaration. 

K.  L., 
Attorney  for  Defendant. 

Form  of  Notice  of  Giving  Note  in  Payment  Under  Plea  of  General  Issue 

To  the  said  Plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  and  insist,  in  his  defense:     1.  That,  to  wit, 

on ,  at   ,  the  said  defendant  delivered  to  the  said  plaintiff  a 

certain  promissory  note,  of  which  the  following  is  a  copy:  (Here  insert 
copy  of  the  note;)  2.  That  the  said  plaintiff  then  and  there  received  and 
accepted  the  said  note  from  the  said  defendant  in  full  satisfaction  and 
discharge  of  the  claim  set  forth  in  the  plaintiff's  declaration  in  this  cause. 

K.  L., 
Attorney  for  Defendant. 

Form  of  Notice  of  Payment  by  Services  Under  Plea  of  General  Issue 

To  the  said  Plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  defendant 
will  give  in  evidence  and  insist,  in  his  defense:  1.  That,  before  the  com- 
mencement of  this  suit,  to  wit, ,  at   ,  the  said  plaintiff  agreed 

to  receive  and  accept  in  full  satisfaction  and  discharge  of  the  claim  alleged 
in  his  said  declaration,  and  the  said  defendant  then  and  there  agreed  to  ren- 
der to  the  said  jilaintiff months'  services  as  coachman  (or  as  tlie  case 

may  be).  2.  That  afterwards,  beginning,  to  wit,  on  ,  the  said  de- 
fendant accordingly  rendered  months'  services  to  the  said  plain- 
tiff, as  such  coachman,  to  wit,  from  the   day  and  year  last  aforesaid  to 

the day  of ,  A.  D 

K.  L., 
Attorney  for  Defendant., 
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PAYMENT  INTO  COURT 

Cross-Eeferenc(^ :     Tender;   Judgment;   Costs. 

In  cases  where  the  claim  of  the  plaintiff  is  for  a  sum 
certain,  or  capable  of  being  ascertained  by  mere  com- 
putation, the  defendant  may,  in  order  to  prevent  the  ex- 
pense of  further  proceedings,  pay  into  court  such  a  sum 
of  money  as  he  acknowledges  the  plaintiff  ought  to  re- 
cover. The  payment  is  usually  made  to  the  clerk  of  the 
court,  and  is  equivalent  to  a  confession  of  the  plaintiff's 
claim  to  the  amount  paid  in  and  a  tender  of  such 
amount.^  When  made  at  the  time  of,  or  prior  to,  the 
plea,  no  rule  or  order  is  necessary,  although  it  would 
be  proper  to  preserve  evidence  of  the  fact,  but  when, 
after  plea,  the  defendant  desires  to  pay  money  into  court, 
a  motion  should  probably  be  made  for  leave.^  The  pay- 
ment may  be  made  upon  all  the  counts  in  the  plaintiff's 
declaration  or  upon  only  a  part  of  them.  In  all  cases, 
it  should  include  such  fee  to  the  plaintiff  as  is  provided 
for  the  defendant  in  case  of  non-suit  or  discontinuance 
at  the  stage  of  the  case  at  which  the  payment  is  made. 
If  the  plaintiff  discontinues  his  suit  by  reason  of  the  pay- 
ment, the  defendant  will  not  be  entitled  to  costs.^ 

The  payment  of  money  into  court  is  an  admission  of 
the  plaintiff's  claim  to  the  extent  of  the  amount  paid, 
but  only  to  that  extent,  and  the  amount  is  thereupon 
considered  as  being  stricken  from  the  declaration.*  The 
money,  when  paid  in,  belongs  to  the  plaintiff  absolutely, 
and  he  may  take  it  out  of  court  at  any  time  upon  mak- 

13  Cooley's  Bl,  Comni.  304;  John-  3  Cir.  Ct.  Rule  46. 

ston  V.  Columbian  Ins.  Co.,  7  Johns.  4  Spalding  v.  Vandercook,  2  Wend. 

(N.   Y.)    315;    Spalding  v.   Vander-  (N.  Y.)  431;  Johnston  v.  Columbian 

cook,  2  Wend.  (N.  Y.)  431.  Ins.  Co.,  7  Johns.  (N.  Y.)  315; 
2  Phelps  V.  Town,  14  Mich.  374.  Phelps  v.  Town,  14  Mich.  374;  El- 
Failure  to   file   a   formal   common  liot  v.  Callow,  2  Salk.  597;   Thomp- 

rule  licld  at  most  a  mere  technical-  son  v.  Townsend,  41  Mich.  346. 

ity    in    City    of    Grand    Rapids    v, 

Krakowski,  207  Mich.  483. 
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ing  demand  upon  the  clerk  for  it.  The  defendant  can- 
not reclaim  it,  even  though  it  was  paid  in  by  mistake 
and  it  should  afterwards  turn  out  that  he  was  not  in- 
debted to  the  plaintiff  at  all.^  If  the  plaintiff"  takes  it 
out,  he  may  accept  it  in  satisfaction  of  his  claim  or  he 
may  treat  it  as  merely  a  payment  pro  tanto  upon  the 
claim  and  proceed  with  his  suit.  If  he  proceeds  with 
his  suit,  whether  he  takes  the  money  out  of  court  or  not, 
he  does  so  at  his  peril,  for,  if  he  does  not  prove  more 
due  than  is  so  paid  into  court,  he  will  be  non-suited  and 
become  liable  to  the  defendant  for  his  costs  incurred 
since  the  payment.^  If  the  plaintiff  proves  a  sum  be- 
yond the  amount  paid  in,  the  judgment  wdll  be  for  the 
amount  of  such  excess,  and  the  plaintiff  will  recover  his 
costs,"''  even  though  such  excess  is  less  than  one  hundred 
dollars.^ 

Form  of  Notice  of  Paying  Money  Into  Court 

(Title  of  court  and  cause.) 
Sir:— 

You  will  please  to  take  notice  that  the  sum  of   dollars  has  been 

duly  paid  into  court  in  this  cause,  and  that  thereupon  a  rule  was  filed,  a 
copy  of  which  is  hereto  annexed. 

Dated,  etc.  Yours,   etc., 

K.  L., 

To  J.  K.,  Attorney  for  Plaintiff.  Attorney  for  Defendant. 

Form  of  Kule  on  Paying  Money  Into  Court 

(Title  of  court  and  cause.) 

On  motion  of  K.  L.,  attorney  for  the  above-named  defendant,  it  is 
ordered   that  the   said   defendant  have  leave  to  bring  into   court  the   sum 

5  Malcolm  v.  Fullerton,  2  T.  R.  Bethune,  1  Wend.  (N.  Y.)  191;  Hal- 
645;  Vaughan  v.  Barnes,  2  Bos.  &  let  v.  East  India  Co.,  2  Burrows 
P.  392;   Thompson  v.  Townsend,  41       1120. 

Mich.  346.  7  Thompson  v.  Townsend,  41  Mich. 

6  3  Cooley's  Bl.  Comm.  304;  Ai-  346;  Dakin  v.  Dunning,  7  Hill  (N. 
kins    V.    Colton,    3    Wend.    (N.    Y.)       Y.)  30. 

326;    Bank    of    Columbia   v.    South-  8  Emerson    v.    Kinne,    110    Mich, 

erland,  3  Cow.  (N.  Y.)  336;  Phelps      678. 
v.  Town,  14  Mich.  374;    Murray  v. 
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of dollars,  admitted  by  him  to  be  due  the  said  plaintiff  in  this  cause, 

and  thereupon,  unless  the  said  plaintiff  shall  accept  thereof,  with  costs  to 
be  taxed,  in  full  discharge  of  his  said  action,  the  said  sum  shall  be 
struck  out  of  the  declaration  of  the  said  plaintiff  in  this  cause,  and  the 
same  shaU  be  paid  out  of  court  to  the  said  plaintiff  or  his  attorney ;  and  it 
is  fxirther  ordered  that,  on  the  trial  of  the  issue  in  this  cause,  the  said  plain- 
tiff shall  not  be  permitted  to  adduce  evidence  for  the  said  sum  so  brought 
into  court. 
Dated,  etc.  K.  L., 

Attorney  for  Defendant. 

PENALTIES 

See  Fixes;  Fotifeitukes;  .Jukt;  Subpoenas;  ExEcmoNS;  Discovery 
AXD  IxsPEcnoN'  OF  PAPERS ;  HABEAS  CoBPUS ;  CosTs;  Pleading;  LiiiiTA- 
Tiox  or  ACTIOXS. 

PENDENCY  OF  ANOTHER  ACTION 

See  Axother  Action  Pent)Ixg. 

PEOPLE 

See  State. 

PEREMPTORY  CHALLENGES 

See  JuBY. 

PERISHABLE  PROPERTY 

See  Attachment  (sale  of). 

PERJURY 

See  GARXisHiiEXT;   New  Trial. 

PERPETUATING  TESTIMONY 

See  Depositioxs. 

PERSONAL  ACTIONS 

See  Actions. 

PERSONAL  INJURIES 

See  Limitation'  or  Acnoxs;   Evidence   (exhibition  of  to  jury). 
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PERSONAL  PROPERTY 

See  Attachment;   Execltions;   Garnishment;  Exejxptions;   Trover; 

RiTLEVIN. 

PETITIONS 

A  petition  is  a  written  application,  addressed  to  a 
court  or  judge,  praying  for  the  exercise  of  some  judicial 
power,  or  to  a  public  officer,  requesting  the  performance 
of  some  duty  enjoined  upon  him  by  law  or  the  exercise 
of  some  discretion  with  which  he  is  vested.^  It  is  dif- 
ferent from  an  affidavit,^  but  it  has  been  said  that  the 
substantial  distinctions  between  motions  made  on  affi- 
davits only,  and  those  made  on  petition,  with  or  with- 
out affidavits,  have  nearly  all  disappeared.^  Reference 
should  be  made  to  other  articles  (see  Motions,  Rules  and 
Orders),  including  those  dealing  with  particular  pro- 
ceedings (see  Discoveiy  and  Inspection  of  Papers; 
Habeas  Corpus;  Mandamus;  Prohibition). 

PHYSICAL  EXAMINATION 

There  is  no  statute  in  this  state  permitting  a  physical 
examination  of  a  party  before  trial,  and  the  power  to 
make  such  an  order  has  never  been  passed  upon  by  the 
supreme  court. ^  It  would  seem  that  the  court  has  no 
inherent  power  to  make  such  an  order.  It  has  been 
held  that  the  trial  court  has  the  "power"  to  require 
plaintiff  in  an  action  for  personal  injuries  to  submit  to 
an  examination  by  a  physician,  before  the  jury;^  but 
that  the  examination  was  properly  refused  where  the 

1  Bergen  v.  Jones,  4  Mete.  (M.ass.)  hold  that  this  did  not  require  liling 

371.  of  two  separate  papers. 

SLawrey  v.  Sterling,  41  Ore.  HIS;  3  1  Abbott's  Pr.  &  Forms,  p.  :i07. 

Golden  Canal  Co.  v.  Bright,  8  Colo.  1  See  Page  v.  Page,  ol  Mich.  88. 

144,   where   statute   used   expression  2  Graves  v.  City  of  Battle  Creek, 

"petition  and  affidavit"  and  it  was  95  Mich.  266. 
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use  of  anaesthetics  was  necessary.^  On  the  other  hand, 
it  has  been  held  that  the  court  has  no  power  to  order, 
in  an  action  for  breach  of  warranty  on  the  sale  of  a 
horse,  that  a  veterinary  surgeon  be  sent  by  defendant 
into  plaintiff's  stable,  to  examine  the  horse.*  If  there 
is  power  to  make  such  an  order  before  trial,  the  granting 
of  the  application  is  discretionary  and  will  not  be  re- 
viewed by  mandamus.^ 

PHYSICIANS  AND  SURGEONS 

CrossBeferences:     Jury;    Abatement;   Limitation  of  Actions. 

Physicians  are  not  permitted  to  testify  to  confiden- 
tial communications  (see  Witnesses).  If  any  person 
professing  or  holding  himself  out  to  be  a  physician  or 
surgeon,  shall  be  guilty  of  any  malpractice,  an  action 
on  the  case  may  be  maintained  against  such  person  so 
professing,  and  the  rules  of  the  common  law,  applicable 
to  such  actions  against  licensed  physicians  and  surgeons, 
shall  be  applicable  to  such  actions  on  the  case;  and  such 
malpractice,  may  be  given  in  evidence,  in  bar  of  any 
action  for  services  rendered  by  such  person  so  pro- 
fessing (Jud.  Act,  ch.  20,  §29;  Comp.  Laws  1915, 
§12765).  In  a  malpractice  suit,  an  insurance  company 
cannot  be  joined  (Bowers  v.  Gates,  201  Mich.  146). 

PIANOS 

See  Exemptions. 

PLACE 

See  Venue;  Commencement  op  Actions  (place  of  service  of  process) ; 
Executions  (place  of  sale). 

PLAINTIFFS 

See  Parties. 

3  Strudgeon  v.  Village  of  Sand  6  Hooper  v.  Wayne  Circuit  Judge, 
Beach,  107  Mich.  496.                               175  Mich.  599. 

4  Martin  v.  Elliot,  106  Mich.  130. 
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PLEADING 

I.  Effect  of  Judicature  Act 
§      1.  Statement  of  changes. 

II.  General  Eules 
§      2.  What  governs. 
§      3.  Plain  and  concise  statement. 
§      4.  Improper  or  unnecessary  statements. 

§      5.  Facts  of  which  courts  take  judicial  notice. 

§      6.  Anticipating  defense. 

§      7.  Evidence. 

§      8.  Fictions  of  law. 

§      9.  Immaterial  or  irrelevant  matter. 

§  10.  Mode  of  stating  facts. 

§  11.  Certainty. 

§  12.  Duplicity. 

§  13.  Forms  prepared  by  State  Bar  Association. 

§  14.  Pleading  judgment  or  a  decision  of  officer  or  board. 

§  15.  Pleading   performance   of   condition   precedent   in   contract. 

§  16.  Setting  forth  substance  of  written  instrument. 

§  17.  Inconsistent  causes  of  action  or  defenses. 

§  18.  Paragraphing. 

§  19,  Signature. 

§  20.  Construction  of  pleadings. 

§  21.  Admissions  in  pleadings. 

§  22.  Effect  of  failure  to  plead  where  trial  had. 

§  23.  Variance. 

III.  Declaration 

A.  In  General 

§  24.  Choice  as  to  form. 

§  25.  Circuit  Court  Eules  applicable  to. 

§  26.  Effect  of  mistake   in   basing  action   on   contract   instead   of  tort   or 

vice  versa. 

§  27.  Formal  parts. 

§  28.  Title  of  court  and  term. 

§  29.  Venue. 

§  '.iO.  Commencement. 

§  31.  Statement  of  cause  of  action. 

§  32. Statement  of  names  of  attorneys. 

§  33.  Conclusion. 

§  34.  Signature,  indorsements  and  filing. 

§  35.  Time  for  filing. 

§  36.  Correspondence  of  declaration   with  process. 

§  37.  Statement  of  cause  of  action. 

§  38.  Statement  of  names  of  parties. 

§  39.  Statement  as  to  time. 
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§  40.  Statement  as  to  place. 

§  41.  Actions  based  on  statute. 

§  42.  Filing  affidavit  with  declaration. 

§  43.  In  actions  on  accounts. 

§  44.  Necessity  for  separate  counts. 

§  45.  Sufficiency  of  separate  counts. 

§  46.  Eight  to  use  separate  counts  where  but  one  cause  of  action. 

B.  In  Assumpsit 

§  47.  Kinds  of  assumpsit. 

§  48.  Special  counts. 

§  49.  Inducement. 

§  50.  Consideration. 

§  51.  Promise  or  contract. 

§  52.  Performance   of  conditions   precedent. 

§  53.  Breach   of  contract. 

§  54.  Damages. 

§  55.  Common  counts. 

§  56.  Kinds  of  common  counts. 

§  57.  ■  Indebitatus  count. 

§  58. Quantum  meruit  count. 

§  59.  Quantum  valebant  count. 

§  60.  Account  stated. 

§  61.  Indebitatus  for  real  property  sold. 

§  62.  Indebitatus  for  use  and  occupation. 

§  63.  Indebitatus  for  goods  sold. 

§  64.  Common  count   for  work  and  materials. 

§  65.  Common  count  for  money  lent. 

§  66.  Common  count  for  money  paid. 

§  67.  Common  count   for  money  had   and   received. 

§  68.  Account  stated. 

§  69.  Where  tort  is  waived. 

§  70.  State  bar  association  forms. 

§  71.  Action   for  statutory  penalty  or  forfeiture. 

C.  Actions  ex  Delicto 

§  72.  Elements  of  declaration. 

§  73.  Statement  of  matter  or  thing  affected. 

*;  74.  Averment  of  plaintiff's  right  or  interest. 

5)  75.  Averment  of  plaintiff's  right  when  it  consists  of  a  duty  of  de- 
fendant. 

5  76.  Statement  of  injury. 

S  77.  Statement  of  damages. 

55  78.  Bar  association   forms. 

IV.  Pleas  and  Motions  and  Notices  Performing  Functions  of  Pleas 

S  79.  Classification  of  pleas  at  common  law. 

§  80.  Dilatory  jdcas Abolished  in  Michigan. 
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§    81.  Pleas  to   jurisdiction. 

§    82. Picas  to  disability  of  the  person. 

§    8'i.  Pleas  to  the  count. 

§    84. Pleas  to  form  of  the  writ. 

§    85.  Certainty  required  in  motions  and  notices  operating  as  dilatory 

pleas. 
S    86,  When  motion  to  dismiss  to  be  filed  and  served,  and  practice  as  to. 
S    87.  Preliminary    hearing    when    pleading    is    attacked    by    notice    under 

general  issue. 
§    88.  Amendment  of  declaration  to  meet  objections. 
§    89.  Pleas  in  bar. 
§    90.  The  general  issue. 
§    91.  Plea  of  general  issue  with  notice, 
li    92.  General  issue  in  assumpsit. 

§    93.  General  issue  in  debt  on  specialty  and  in  covenant. 
§    94.  General  issue  in  debt  on  simple  contract. 
§    95.  General  issue  in  trespass  on  the  case. 
§    96.  General  issue  in  trespass. 
§    97.  General  issue  in  other  actions. 
§    98.  Fonn  of  the  general  issue  in  Michigan. 

§    99.  Notice  of  matters  alleged  in  declaration  and  not  controverted. 
§  100.  Notice  admitting  all  facts  stated  in  declaration. 
§  101.  Nature  of  notice  under  general  issue. 
§  102.  Necessity  for  notice  under  general  issue. 

§  103.  Defenses  to  written  instruments. 

§  104. Action  on  insurance  policy. 

§  105.  In  action  for  penalty  or  forfeiture. 

§  106.  Form  and  contents  of  notice. 

§  107.  Time  for  filing  and  serving  plea. 

§  108.  Notice  as  admission. 

§  109.  Affidavit  to  deny  execution  of  written  instrument. 

§  110.  Construction  of  affidavits. 

§  111.  When   defendant  must   deny   incorporation   of  plaintiff   by   affidavit. 
§  112.  Neither  replication  nor  similiter  necessary  after  plea  of  the  general 

issue. 

v.  srpplemextal  pleadings  in  the  nature  of  pleas  puis  darrein 

Continuance 
§  113.  History  and  nature  of  pleas  puis. 

§  114.  Scope  and  effect  of  plea. 

§  115.  Practice  under  new  procedure  in  Miciiigan. 
§  116.  Plea  of  sub.sequent  garnishment. 
§  117.  Discretion  of  court. 

VI.  Motions  and  Notices  Pekforming  Functions  of  Demurrers 
§  118.  Demurrers  abolished. 
I)  119.  Nature  of  demurrers. 
§  120.  Kinds  of  demurrers. 
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§  121.  Time  when  motion  operating  as  a  demurrer  to  be  filed. 

§  122.  Effect  of  motion  as  waiving  want  of  jurisdiction. 

§  123.  Under   what   circumstances   a   party    should   interpose   a   motion   or 

notice  attacking  the  declaration. 
§  124.  Objection  may  be  to  part  of  declaration. 
§  125.  Amendments  after  attack  upon  declaration. 
§  126.  Proceedings  upon  determination  of  motion  or  notice. 
§  127.  Effect  of  sustaining  objections  as  bar  to  second  suit. 

VII.  Amendments 

A.  Amendments  as  of  Course 

§  128.  Amendments  of  declaration. 
§  129.  Amendment  of  plea. 
§  130.  Procedure. 

B.  Amendments  by  Leave  of  Ck)urt 

§  131.  In  general. 

§  132.  Discretion  of  court. 

§  133.  Time  when  may  be  allowed. 

§  134.  Amendment  of  declaration. 

§  135.  Setting  up  new  or  different  cause  of  action. 

§  136.  Amendments  as  to  parties. 

§  137.  Ad  damnum  clause. 

§  138.  Amendment  of  plea  or  notice. 

§  139.  Procedure  to  obtain  amendment. 

§  140.  Necessity  for  actual  amendment. 

§  141.  Terms  imposed  on  granting  leave  to  amend. 

§  142.  Continuance. 

§  143.  Opportunity   to  answer   amended  declaration, 

VIII.  Motions  Relating  to  Pleadings  Other  Than  as  Substitute  for 

Demurrer 

§  144.  Effect  of  new  rules  of  court. 

§  145.  Motion  to  make  pleading  more  definite  and  certain. 

§  146.  Motion  to  strike  out  scandalous,  impertinent,  etc.,  matter. 

§  147.  Motion  to  strike  out  pleading. 

§  148.  Motion  to  compel  election  between  counts. 

IX.  Waiver  of  Objections  to  Pleadings  and  Defects  Cured  by  Verdict 
§  149.  General  rules. 

Cross-References:  Bill  of  Particulars;  Set-Off,  Counterclaim  and 
Recoupment. 

In  particular  actions  or  proceedings: 

See  Breach  of  Promise  to  Marry;  Ejectment;  Malicious  Prose- 
cution; Master  and  Servant;  Negligence;  Replevin;  Trover  and 
Conversion;  etc. 
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Sufficiency  of  allegations  as  to  particular  matters: 

See  Fraud;  Another  Action  Pending;  Accord  and  Satisfaction; 
Account  Stated;  Duress;  Estoppel;  Fraxjds,  Statute  op;  Judgments 
(res  judicata);  Payment;  Release;  Tender. 

In  actions  for  particular  torts: 

See  Assault  and  Battery;  Fraud;  Libel  and  Slander;  Negligence; 
Nuisance;  Trover;  Trespass;  etc. 

In  actions  on  particular  obligations: 

See  Accounts;  Bills  and  Notes;  Bonds;  Insurance;  Judgments; 
Leases,  etc. 

In  actions  by  or  against  particular  persons: 

See  Agents;  Attorneys;  Bailments;  Brokers;  Carriers;  Corpora- 
tions; Executors  and  Administrators;  Master  and  Servant;  Pledges; 
Eailroads;   Sales;   etc. 

I.  Effect  of  Judicature  Act 

§  1.  Statement  of  changes. 

Chapter  14  of  the  Judicature  Act  (Comp.  Laws  1915, 
§  12453  et  seq.),  entitled  '*0f  Pleadings  at  Law  and  in 
Equity,"  made  several  important  changes  in  the  law, 
and  these  are  supplemented  by  new  rules  of  court  (1916) 
adopted  in  conformity  therewith.  These  changes  em- 
brace (1)  the  adoption  to  a  considerable  extent  of  the 
rules  governing  pleadings  as  fixed  by  statute  and  rules 
of  court  in  the  so-called  code  states,  and  (2)  the  adop- 
tion of  some  of  the  late  equity  rules  of  the  federal  courts 
and  making  them  applicable  to  actions  at  law  as  well 
as  suits  in  equity. 

The  most  important  changes  in  regard  to  pleading  in 
actions  at  law  are  as  follows: 

1.  Declarations  formerly  in  common  use  ''may"  be 
used  in  the  "actions  which  are  in  this  act  retained," 
but  "no  declaration  shall  be  deemed  insufficient  which 
shall  contain  such  infomiation  as  shall  reasonably  in- 
form the  defendant  of  the  nature  of  the  case  he  is  called 
upon  to  defend."  This  statute  is  supplemented  by  sev- 
eral new  rules  of  court,  the  nature  of  which  will  be  stated 
hereafter. 

2.  Demurrers  are  abolished.  Questions  formerly  raised 
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by  demurrer  can  be  urged  by  a  motion  to  dismiss  or  hy 
notice  attached  to  the  plea. 

3.  Pleas  in  abatement  and  pleas  to  the  jurisdiction 
are  abolished.  Questions  formerly  raised  thereby  can 
be  urged  by  a  motion  to  dismiss  or  by  notice  attached 
to  the  plea. 

The  tendenc)"  of  the  legislature  and  courts  of  Mich- 
igan, before  the  Judicature  Act,  to  eliminate  the  ultra 
refinements  and  technicalities  of  old  forms  of  common 
law  i^leading,  has  been  commented  on  at  various  times 
by  the  Supreme  Court  of  this  state. ^  For  instance,  it 
has  been  said  that  "extreme  niceties  and  technical  ex- 
actness in  form  is  not  favored."^ 

II.  General  Rules 

§  2.  What  g-ovems. 

The  Judicature  Act  contains  no  provisions  applicable 
to  the  sufficiency  of  pleadings  in  general,  except  as  stated 
in  the  preceding  section,  but  the  1916  Circuit  Court  Rules 
go  into  the  matter  at  length. 

§  3.  Plain  and  concise  statement. 

By  rule  of  court,  "all  pleadings  must  contain  a  plain 
and  concise  statement  without  repetition  of  the  facts  on 
which  the  pleader  relies  in  stating  his  cause  of  action 
or  defense,  and  no  others."^ 

§  4.  Improper  or  unnecessary  statements. 

Pleadings  need  not,  and  should  not,  allege  implica- 
tions of  fact  or  presumptions  of  law,*  nor  conclusions 
of  law,*  nor  irrelevant  ^  or  scandalous  matter,  and  must 
be  as  brief  as  the  nature  of  the  case  will  permit.' 

1  Croon  V.  Michignn  Cont.  T?.  Co.,  5  Loland  v.  Goodfollow,  84  Mich. 
108   Mich.   104.                                              .^57;  Dubois  v.  Hutchinson,  40  Mich. 

2  Croon  v.  Michigan  Cont.   R.   Co.,       262. 

108   Mich.   104,   110.  6  Smith  v.  Holmos,  54  Mich.  104. 

3Cir.  Ct.  Rnlo  21,  §2.  7  Cir.  Ct.  Rule,  21,. S  .'5. 

4  McDonald  v.  Hall,  19.1  Mich.  50. 


§  5  Pleading  1361 

§  5.  — ^ —  Facts  of  which  courts  take  judicial  notice. 

There  are  some  facts  of  such  a  pubUc  or  general  na- 
ture that  courts  ex  officio  take  notice  of  them,  and  which 
consequently  ought  not  to  be  unnecessarily  stated  in 
pleading.^  For  instance,  courts  take  notice  of  the  terri- 
torial extent  of  the  jurisdiction  and  sovereignty  exer- 
cised de  facto  by  their  own  government,  and  of  the  local 
divisions  of  their  country,  as  into  states,  provinces,  coun- 
ties, cities,  towns,  local  parishes  and  the  like,  so  far  as 
political  government  is  concerned  or  affected,^  and  of 
the  relative  positions  of  such  local  divisions,  but  not 
of  their  precise  boundaries,  farther  than  they  are  de- 
scribed in  public  statutes.  They  will  also  judicially 
recognize  the  political  constitution  or  frame  of  their 
own  government,  its  essential  political  agents  or  public 
officers  sharing"  in  its  regular  administration,  and  its 
essential  and  regular  political  operations,  powers  and 
action.^"  In  like  manner,  courts  take  notice  of  the  days 
of  the  week  on  which  particular  days  fall,"  of  the  procla- 
mation by  the  president  or  governor  setting  apart  cer- 
tain days  for  thanksgiving,^^  of  a  public  statute, ^^  of  the 
journals  of  the  legislature,^*  and  of  matters  of  public 

8  People    V.    Mahaney,    13    Mich.       v.   McHcnry,   1   Mich.   227.     It  will 
481.  take  such  notice  of  the  official  char- 
Pleadings   "shall  not  state  facts      acter  of  the  officers  of  other  courts. 

of    which    the    courts    take    judicial  Munroe  v.   Eastman,  31  Mich.  283. 

notice."     Cir.  Ct,  Rule,  21,  §3.  It   will  take  judicial   notice   of  the 

9  Wright  V.  Dunham,  13  Mich.  terms  of  other  courts.  Williams  v. 
414;  People  v.  Waller,  70  Mich.  237;  Hubbard,  1  Mich.  446;  Tromble  v. 
People    V.    Brooks,    101    Mich.    98;  Hoffman,  130  Mich.  676. 

People    V.     Curley,    99    Mich.    238;  HI  Chit.  PI.  241. 

Beakes  v.  Board  of  State  Canvass-  12  People  v.   Ackerman,   80  Mi<;h. 

ers,  172  Mich.  408;  People  v.  Grimm,  588. 

182   Mich.   643;    People    v.   Bennett,  13  People  v.  River  Raisin,  etc.,  R 

29  Mich.  451.  Co.,    12    Mich.    389;    Holdridge    v, 

lOGreenl.  Ev.  6;  Fleugel  v.  Lards,  Farmers'  &  M.  Bank,  16  Mich.  66; 

108  Mich.  682;  Goodsell  v.  Leonard,  Taggart    v.    James,    74    Mich.    733; 

23  Mich.  374.     A  court  will  take  ju-  People  v.   Quidcr,   172   Mich.   280. 

dicial  notice  of  its  own  officers,  but  14  Rode   v.  Phelps,  80   Mich.  598; 

not  those  of  other  courts.     NorVell  People   v.   Mahaney,   13  Mich.  481; 
2  Abbott— 17 
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history."  Courts  also  take  notice  judicially  of  facts  of 
general  knowledge, ^^  such  as  the  width  of  the  standard 
railroad  gauge,^'  the  fact  that  the  Great  Lakes  are  prac- 
tically tideless,^*  the  fact  that  railroad  building*  and 
operating  is  more  expensive  in  the  upper  peninsula  of 
this  state  than  in  the  lower  peninsula, ^^  the  fact  that 
passengers  are  constantly  riding  upon  the  platforms  of 
street  cars,^*'  and  the  like.'^^  Courts  also  take  judicial 
notice  of  the  contents  of  the  mortuary  tables  of  the  ex- 
pectancy of  life  based  upon  American  experience,^^  of 
the  ordinary  meaning  of  English  words,*^^  and  of  tlie 
well-known  incidents  of  ordinary  business.^* 


§6. 


Anticipating  defense. 


It  is  also  a  general  rule  of  pleading  that  matter  which 
should  come  more  properly  from  the  other  side  need  not 


Callaghan  v.  Chipman,  59  Mich.  610 ; 
Attorney  General  v.  Eice,  64  Mich. 
385. 

15  May  V.  Eumney,  1  Mich.  3 ; 
Smith  V.  Aplin,  80  Mich.  205;  Geist 
V.  Detroit  City  Ey.,  91  Mich.  446; 
Inglis  V.  Millersburg  Driving  Ass'n, 
169  Mich.   311. 

16  People  V.  Plummer,  189  Mich. 
415. 

17  Bay  City  Belt  Line  E.  Co.  v. 
Hitchcock,  90  Mich.  533;  Konieczny 
V.  Detroit,  etc.,  B.  Co.,  164  Mich.  66. 

18  Eice  V.  Euddeman,  10  Mich. 
125;  Lorman  v.  Benson,  8  Mich.  18. 

19  Wellman  v.  Chicago,  etc.,  E. 
Co.,  83  Mich.  592. 

20Upham  V.  Detroit  City  E.  Co., 
85  Mich.  12. 

21  Miller  v.  City  of  Detroit,  156 
Mich.  6.'10;  Whitman  v.  Muskegon 
Log-Lifting  &  Operating  Co.,  152 
Mich.  645;  McLean  v.  Sandusky 
Lumber  &  Box  Co.,  160  Mich.  324; 
llalladay  v.  Detroit  United  Ey., 
155     Mich.     4.'t6;     Swoeze     v.     Che- 


boygan Electric  Light  &  Power 
Co.,  166  Mich.  25;  Dingman  v. 
Duluth,  etc.,  E.  Co.,  164  Mich. 
328;  Braasch  v.  Michigan  Stove  Co., 
153  Mich.  652;  Blick  v.  Olds  Motor 
Works,  175  Mich.  640.  Courts  will 
take  judicial  notice  of  the  existence 
of  such  a  body  of  water  as  Lake  St. 
Clair.  People  v.  Brooks,  101  Mich. 
98. 

22Denman  v.  Johnston,  85  Mich. 
387. 

23  People  V.  Gastro,  75  Mich.  127. 

24  Clark  v.  Lake  St.  Clair,  etc..  Ice 
Co.,  24  Mich.  508;  Gregory  v.  Wen- 
dell, 39  Mich.  337;  40  Mich.  432; 
American  Nat.  Bank  v.  Bushey,  45 
Mich.  135;  Cameron  v.  Blackman, 
39  Mich.  108;  Smith  v.  Potter,  46 
Mich.  258;  Barry  v.  Boston  Marine 
Ins.  Co.,  62  Mich.  424;  Welch  v. 
Brainard,  108  Mich.  38;  Steele  v. 
German  In.s.  Co.,  93  Mich.  81;  Bal- 
hoff  V.  Michigan  Cent.  E.  Co.,  106 
Mich.  606;  Walling  v.  Poulsen,  160 
Mich.  302;   Orth   v.  Sagin.aw  Valley 
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be  .stated.  In  other  words,  it  is  enough  for  each  parly 
to  make  out  liis  own  case  or  defense.^'*  A  pleading  need 
not  allege  more  than  enough  to  constitute  prima  facie 
a  good  cause  of  action  or  a  valid  defense.''^  A  party  is 
not  bound  to  anticipate,  and,  therefore,  is  not  compelled 
to  notice  and  remove,  in  his  declaration  or  plea,  every 
possible  exception,  answer  or  objection  which  may  exist 
and  with  which  his  adversary  may  intend  to  oppose 
him.^''' 

§7.  Evidence. 

It  is  not  necessary  or  proper  in  pleading  to  state  that 
which  is  merely  matter  of  evidence.  The  facts  which 
constitute  a  party's  cause  of  action  or  ground  of  defense 
should  be  stated,  but  not  such  circumstances  as  merely 
tend  to  prove  those  facts.^* 

§  8.  Fictions  of  law. 

Thougli  the  general  rule  is  that  facts  only  are  to  be 
stated,  yet  there  are  some  instances  in  which  a  statement 
in  the  pleading  is  valid,  though  it  does  not  accord  with 
tlie  real  facts,  the  law  allowing  a  fiction;  as,  for  example, 
formerly  in  the  action  of  ejectment,  in  which  the  state- 
ment of  the  demise  to  the  nominal  plaintiff  was  fictitious, 
and  in  the  action  of  trover,  in  which  the  allegation  of 
the  losing  of  the  goods  by  the  plaintiff  and  the  finding 
of  them  by  the  defendant  rarely  accorded  with  the  facts. 

Traction  Co.,  162  Mirh.  :];).};  People  27  Fannevs '  &  M.  Bank  v.  Kings- 

V.   Kent  Supervisors,  40  Midi.  481;  ley,  2  Doug.  379. 

Fisher    v.    Hallock,    ;"iO    Mich.    4.5;!;  28  Attorney    General    v.    May,    97 

Jackson     Consol.     Traction     Co.     v.  Mich.  .'168;  Picard  v.  McCortnick,  11 

Jackson    Ciicnit    Jndge,    l;"."    Mich.  Mich.  68;   Hulibard  v.  McNaughton, 

.'522.  4:'.    Mich.    220;    McDonal.l    v.    Rail. 

25  1  Chit.  PI.  24.J;    Farmers'  &  M.  19.'!  Mich.  50. 

P.ank  V.  Kingsley,  2  Doug.  379.  Pleadings  shall  not  state  "matters 

26  Attorney    General    v.    Michigan       of  evidence."     Cir.  Ct.  Rule  21,  §  •'!. 
State  Bank,  2  Doug.  3.j9;    Smith   v. 

Holmes,  54  Mich.  104. 
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but  now  no  pleading  should  set  forth  any  statement  not 
required  to  be  proved,  except  where  specially  required 
by  rule  or  statute.^® 

§  9.  Immaterial  or  irrelevant  matter. 

Nothing  should  be  stated  in  pleading  which  is  imma- 
terial or  irrelevant,  as  the  statement  of  unnecessary 
matter  or  the  statement  of  necessary  matter  with  need- 
less prolixity  will  often  give  an  adversary  an  advantage, 
either  by  enabling  him  to  object  to  a  variance  between 
the  pleading  and  the  proof  which  otherwise  would  not 
occur  or  by  enabling  him  to  insist  upon  the  production 
of  more  evidence  than  would  otherwise  be  necessary  or 
to  have  the  pleading  stricken  from  the  files  on  motion 
for  that  purpose.  If,  however,  the  adverse  party  does 
not  move  to  strike  the  pleading  from  the  files  and  the 
matter  unnecessarily  stated  be  wholly  foreign  and  ir- 
relevant to  the  cause,  so  that  no  allegation  whatever 
on  the  subject  was  necessar^^,  it  will  be  rejected  as  sur- 
plusage and  need  not  be  proved,  nor  will  it  vitiate  the 
pleading  in  which  it  occurs,  it  being  a  maxim  that ' '  utile 
per  inutile  non  vitiatur. ' ' '" 

By  rule  of  court,  ''no  pleading  shall  set  forth  any 
statement  not  required  to  be  proved,  except  where  spe- 
cially required  by  rule  or  statute. ' '  ®^ 

§  10.  Mode  of  stating-  facts. 

The  facts  which  constitute  the  cause  of  action  or 
ground  of  defense  should  be  stated  logically  in  their 
natural  order,  with  certainty,  precision  and  brevity.  A 
general  statement  of  facts  which  would  admit  almost 
any  proof  to  sustain  it  is  objectionable.^^    Language  is 

29  Cir.  Ct.  Eule  21,  §  3.  31  Cir.  Ct.  Eule  21,  §  3. 

80  Murphy  v.   McGraw,   74   Mich.  SZAyres  v.  Toulmin,  74  Mich.  44; 

318;  Marquet  v.  La  Duke,  96  Mich.  Butterson  v.    Chicago,   etc.,  R.   Co., 

596;     Smith    v.    Holmes,    54    Mich.  49  Mich.  184. 
105;    Attorney  General  v.   May,  97 
Mich.  568. 
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to  be  used  in  its  ordinary  sense  and  acceptation,  except 
in  particular  cases  where  precise  technical  words  are 
required  to  be  used.  Facts  and  not  conclusions  of  law 
are  to  be  stated,  and  the  statement  must  be  ''plain  and 
concise"  and  "without  repetition"  of  the  facts.^'  Dates, 
sums  and  numbers  may  be  expressed  in  either  figures 
or  in  words.'* 

§  11. Certainty. 

The  principal  rule  as  to  the  mode  of  stating  the  facts 
is  that  they  must  be  set  forth  with  certainty.  By  certainty 
is  meant  clearness  and  precision  in  the  statement  of 
the  facts  which  constitute  the  cause  of  action  or  ground 
of  defense,  so  that  they  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jury  who  are  to  ascertain 
the  truth  of  the  allegations  and  by  the  court  who  are 
to  give  judgment.'^  Good  pleading  requires  reasonable 
certainty  as  to  the  pleader's  meaning,  but  there  is  no 
especial  legal  advantage  in  a  multitude  of  words.'®  And 
extreme  niceties  and  technical  exactness  are  not  insisted 
upon  in  Michigan,  the  tendency  having  long  been  to 
eliminate  the  ultra-refinements  of  the  old  common  law 
pleading.''  The  certainty  of  allegation  required  in  each 
of  the  various  pleadings  in  a  cause  will  be  more  fully 
explained  in  the  course  of  the  treatment  of  each  of  them 
respectively. 

§  12.  Duplicity. 

It  being  the  object  of  common-law  pleading  to  pro- 
duce a  single  issue  between  the  parties,  the  determina- 

83  Cir.  Ct.  Rule  21,  §  2.  87  Green  v.  Michigan  Cent.  E.  Co., 

34Cir.  Ct.  Rule  21,  §2.  168  Mich.  104;   Hanselman  v.  Cars- 

35  Stewart  v.  Tyler,  Howell,  N.  P.  tens,   60   Mich.    187. 

80;  Green  v.  Michigan  Cent.  R.  Co.,  Certainty  to  a  common  intent  is 

168  Mich.  104.  all  that  is  required.    Merkle  v.  Ben- 

36Ayres  v.  Toulmin,  74  Mich.  44;  nington  Tp.,  68  Mich.  133. 
McDonald  v.  Hall,  193  Mich.  50. 


1366  Pleading  §  12 

tioii  of  which  should  be  decisive  of  the  controversy,  an 
important  rule  relative  to  what  facts  the  pleadings 
should  state  Avas  that  pleadings  must  not  be  double.  This 
rule  was  applicable  alike  to  tlie  declaration  and,  in  gen- 
eral, to  the  subsequent  pleadings.  With  respect  to  the 
former,  its  meaning  was  that  the  declaration  must  not, 
in  support  of  a  single  demand,  allege  several  distinct 
matters  by  any  one  of  which  that  demand  is  sufficiently 
supported.  And  in  respect  to  the  subsequent  pleadings, 
the  meaning  was  that  none  of  them  was  to  contain  sev- 
eral distinct  answers  to  that  which  preceded  it.^^  An 
important  exception  to  the  rule  against  duplicity  ob- 
tained in  the  case  of  the  plea  of  the  general  issue,  which, 
as  a  general  rule,  put  in  issue  eveiy  material  fact  al- 
leged in  the  declaration.^' 

A  safe  test  of  duplicity  is  to  see  whether  a  single  issue 
can  be  made  to  controvert  the  pleadiug  by  denying  any 
one  material  fact.  If  it  can,  the  pleading  is  not  objec- 
tionable for  duplicity;  if  it  cannot,  the  pleading  is  sub- 
ject to  that  objection." 

This  rule  as  to  duplicity,  however,  is  greatly  modified 
by  the  rules  of  court  as  hereinafter  noticed. 

§  13.  Forms  prepared  by  State  Bar  Association. 

At  the  end  of  the  1916  C^ircuit  Court  Rules  arc  a  col- 
lection of  fonns  of  declarations,  pleas,  and  notice  of  de- 
fenses, etc.,  prepared  by  a  committee  of  the  state  bar 
association,  and  it  is  expressly  provided  that  ''plead- 
ings substantially  similar  to  the  forms  annexed  to  these 

38  Steph.  PI.  242,  243 ;  1  Chit.  PI.  40  People  v.  River  Raisiu,  etc.,  R. 

249,  250.  Co.,    12    Mich.    389;     Hamilton    v. 

39Ingalls  V.  Eaton,  25  Mieh.  32;  Plainwell  Water  Power  Co.,  81  Mich. 

Edwards  v.  Chandler,  14  Mich.  471 ;  21 ;    Douglas    v.    Marsh,    141    Mich. 

Osbiirn    v.    Lovell,    36    Mich.    250;  209;     Hoffman    v.    Harrington,    25 

Thomas    v.    Watt,    104    Mich.    201;  Mich.  146. 
Rogers  v.  Robinson,  104  Mich.  329. 
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rules  will  be  deemed  suitable  and  sufficient,  where  the 
same  are  applicable."*^ 

§  14.  Pleading  judgment  or  a  decision  of  officer  or 

board. 

Tn  pleadinc^-  a  judgment,  or  the  decision  of  a  court  or 
of  an  officer  or  a  board  of  special  Jurisdiction,  it  shall 
be  sufficient  to  allege  generally  that  judgment  or  deci- 
sion was  duly  given  or  made.*^ 

§  15.  Pleading  performance  of  condition  precedent 

in  contract. 
''In  pleading  the  performance  of  a  condition  prece- 
dent, in  a  contract, ' '  according  to  the  1916  Circuit  Court 
Rules,  "it  shall  be  sufficient  to  allege  generally  that  the 
party  performed  all  the  conditions  on  his  part;  if  the 
allegation  be  denied,  the  facts  showing  performance 
must  be  proved  on  the  trial."" 

§  16.  Setting  forth  substance  of  written  instrument. 

The  1916  Circuit  Court  Rules  provide  as  follows: 
''Whenever  a  cause  of  action  or  defense  is  based  upon  a 
written  instrument  or  document,  the  substance  only  of 
such  instrument  or  document  shall  be  set  forth  in  the 
l^loading,  and  a  copy  thereof  sliall  be  attaclied  to  the 
|)leading  as  an  exhibit,  which  shall  be  deemed  to  be  a 
part  of  the  pleading,  or  said  copy  may  with  like  effect 
be  set  forth  in  the  pleading,  provided  that  such  copy 
need  not  be  attached  or  set  forth  wlien  the  written  in- 
sli'ument  or  document  is  one  the  form  of  which  is  pre- 
scribed by  statute,     Profert  shall  not  })e  required."^* 

«Cir.  Ct.  Rule  21,  §  :!.  43  Cir.   Ct.   Rulo   21,   §.1,   wlik'h   is 

42  Cir.  Ct.  Rule  21,  §4,  which  was  eo{)io(l  verbatim  from  a  provision  of 

<opic(l  from  statute  relating  to  jus-  the  .Tudieature  Act  relating  to  plead- 

tice  courts,  such  statute  being  con-  ings  in  justice 's  court, 

strued    in    Ooodsell    v.    Leonard,    2:5  44  Cir.    Ct.    Rule   21,    §6.      Where 

Mich.  ;!74.  the   declaration   purports  to   set   out 
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§  17.  Inconsistent  causes  of  action  or  defenses. 

By  the  new  rules  of  court  it  is  provided  that  ^'incon- 
sistent causes  of  action  or  defenses  are  not  objectionable, 
and  when  the  party  is  in  doubt  as  to  which  of  two  or 
more  statements  of  fact  is  true,  he  may  in  separate 
counts  or  paragraphs  allege  or  charge  facts  although 
the  same  may  be  inconsistent  with  other  counts  or  para- 
graphs in  the  same  pleading,  and  will  be  entitled  to  such 
relief  as  the  facts  may  warrant,  under  either  count  or 
paragraph. "  *^  As  said  by  Professor  Sunderland,  there 
*'are  two  possible  ways  of  solving  the  problem  of  incon- 
sistent causes  of  action  or  defenses.  One  is  to  allow 
alternative  pleading  of  facts  in  the  same  count  or  de- 
fense, and  the  other  is  to  allow  the  inconsistent  facts  to 
be  set  up  positively  in  different  counts  or  paragraphs."  *^ 
However,  he  calls  attention  to  the  fact  that,  while  alter- 
native pleading  is  not  expressly  authorized  by  the  Cir- 
cuit Court  Rules,  yet  some  of  the  State  Bar  Association 
forms  which  were  adopted  contain  the  alternative  form 
of  allegations. 

§  18.  Para^aphing. 

The  1916  Circuit  Court  Rules  require  that  '  *  each  count 
or  division  of  a  pleading  shall,  so  far  as  practicable,  be 
divided  into  paragraphs  consecutively  numbered,  each 
containing  as  near  as  may  be  a  separate  allegation."*' 

§  19.  Signature. 

By  rule  of  court,  ''every  pleading  shall  be  signed  by 
a  party  or  his  agent  or  attorney. ' ' " 

an  instrument  according  to  its  sub-  46  Cir.  Ct.  Eule  21,  §  7. 

stance  and  legal  effect,  it  is  ordinar-  46  14  Mich.  Law  Rev.  551,  554. 

ily     suflScient     if     the     instrument  47  Cir.  Ct.  Eule  21,  §  2. 

proved    and    the    one    alleged    cor-  48  Cir.  Ct.  Eule  21,  §  9. 
respond  in  all  essential  particulars. 
Eoy  V.  Bardas,  150  Mich.  242. 
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§  20.  Construction  of  pleadings. 

Technical  objections  to  pleadings  are  not  looked  on 
with  favor  and  will  be  avoided  by  the  courts  as  much  as 
possible.*®  So  a  count  in  a  declaration  must  be  construed 
as  an  entirety.***  In  construing  a  pleading,  the  proper 
course  is  to  make  reasonable  intendments  and  read  and 
apply  the  terms  in  the  natural  and  usual  sense,  and  with- 
out supposing  this  or  that  qualification  which,  though 
possible,  is  not  fairly  indicated.*^  Where  a  declaration  is 
attacked  by  motion  for  failure  to  state  a  cause  of  action, 
it  must  be  considered  more  critically,  both  in  the 
trial  court  and  in  the  supreme  court,  than  if  defendant 
had  gone  to  trial,  on  a  plea  to  the  merits.'*'' 

§  21.  Admissions  in  pleadings. 

An  admission  in  a  pleading  is  binding  on  the  I3leader,*' 
except  where  the  admission  is  as  to  a  conclusion  of  law.** 

§  22.  Effect  of  failure  to  plead  where  trial  had. 

If  defendant  does  not  plead  but  nevertheless  partici- 
pates in  the  trial  without  objection,  his  failure  to  plead 
does  not  waive  defects  in  the  declaration  nor  the  right  to 
be  heard  by  objection  and  motion  against  the  entry  of 
a  judgment  not  warranted  by  the  declaration  and 
proofs.** 

49  Hanselman      v.      Carstens,      60  62  Hammond  v.  Michigan  Cent.  E. 

Mich.  187.  Co.,  162  Mich.  431. 

60  Smith  v.  Holmes,  54  Mich.  104.  63  Wiesinger   v.   First   Nat.   Bank, 

61Banerson  v.    Chicago   &   G.   T.  106  Mich.   291;    Candler  v.   Stange, 

Ry.    Co.,    49    Mich.    184;    Creen    v.  53   Mich.   479. 

Michigan    Cent.    R.    Co.,    168    Mich.  64  Thayer  v.  Arnold,  32  Mich.  336. 

104;  People  v.  Plymouth  Plank  Road  66  Anderson  Forge  &  Machine  Co. 

Co.,    31    Mich.    178;    Orand    Rapids  v.    Sterling    Motor    Co.,    201    Mich. 

&  I.   R.   Co.   V.  Village   of  Morley,  429. 

166  Mich.  66;   Smith  v.  Holmes,  54 

Mich.    104;    McBride   v.    Scott,   185 

Mich.  517. 
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§  23.  Variance. 

A  variance  between  pleading  and  proof  cannot  be 
urged  by  defendant  after  trial  where  he  made  no  ob- 
jection to  evidence  on  the  ground  of  variance  and  did 
not  ask  for  a  directed  verdict  because  of  the  failure  of 
plaintitf  to  make  out  the  case  stated  in  the  dechu-ation,*^ 
And  a  variance  between  pleading  and  proof  may  be 
cured  by  amendment  by  leave  of  court,"  and  cannot 
be  first  urged  in  the  supreme  court  on  a  writ  of  error.^' 
So  certain  variances  are  cured  by  verdict  by  express 
provision  of  tlie  statutes.*^ 

III.  Declaration 
A.  In  General 

§  24.  Choice  as  to  form. 

The  Judicature  Act  introduced  a  radical  change  in  the 
form  of  declarations  by  providing  that  ''in  the  actions 
which  are  in  this  act  retained,  the  forms  of  declarations 
in  common  use  may  be  employed;  but  no  declaration  shall 
be  deemed  insufficient  which  contains  such  information 
as  shall  reasonably  inform  the  defendant  of  the  nature 
of  the  case  he  is  called  upon  to  defend. ' '  ^°  This  state- 
ment is  reiterated  in  the  Circuit  Court  Rules.^^  It  fol- 
lows that  the  attorney  for  plaintiff,  in  drafting  a  declara- 
tion, has  the  choice  as  to  using  the  common  law  form  in 

66Moilaiien    v.    Washington    Iron  Co.,  105  Midi.   1 '.).■);   yiatcr  v.  Ohaji- 

Cc,   376   Mich.   505,  513.     See   also  man,   67   Mich.   523;    Koiabachcr    v. 

Alderton    v.     Williams,     139     Mich.  Loo,  16  Mich.  169. 

296;  Barton  v.  Gray,  57  Mich.  622;  59  See  Amendments  and  Defects 

Stone  V.  Covell,  29  Mich.  359.  Cured  by  Verdict. 

An    objection    to    a    variance    be-  60Jud.    Act,    ch.    14,    §2;    Comp. 

tween  pleading  and  proof  is  too  late  Laws  1915,  §  12454. 

where  not  raised  until  the  testimony  For  valuable  discussion  of  reason 

is    concluded    and    defendant 's    re-  for  and  effect  of  this  change,  see  ar- 

quests  to  charge  are  preferred.   Wil-  tide  by  Prof.  Edson  B.  Sunderland 

lett  V.  King,  203  Mich.  295.  in  14  Mich.  Law  Rev.  551. 

67  See  §  134,  post.  61  Cir.  Ct.  Rule  22,  §  1. 

88  Dovle  V.  Detroit  Omnibus  Line 
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use  in  the  state  or  making  a  briefer  statement  containing 
"such  information  as  shall  reasonably  inform  the  de- 
fendant of  the  nature  of  the  case  he  is  called  upon  to  de- 
fend." In  most  instances,  the  latter  course  will  be 
deemed  preferable,  especially  where  one  of  the  forms 
annexed  to  the  1916  Circuit  Court  Rules  and  which  are, 
by  rule  of  court,  "deemed  suitable  and  sufficient,"  ^'^  fits 
the  case.  At  the  same  time,  the  declaration  "may"  be 
the  common  law  form  previously  in  use,  although  even  if 
such  a  form  is  used  it  may  be  sufficient  even  if  not  meas- 
uring up  to  tlie  common  law  rules  as  to  sufficiency,  if  it 
contains  "such  information  as  shall  reasonably  inform" 
defendant  of  the  case  against  him.  Notwithstanding  all 
this  it  is  deemed  advisable,  if  not  strictly  necessary,  to 
consider  the  common  law  rules  of  pleading,  in  connection 
with  the  new  statute  and  rules  of  court,  in  the  following 
order:  (1)  declarations  in  general;  (2)  declarations  ex 
contractu,  i.  e.,  in  assumpsit;  (3)  declarations  ex  delicto, 
i.  e.,  in  trespass  on  the  case.  Declarations  in  particular 
actions  such  as  replevin,®*  ejectment,®*  etc.,  will  be  con- 
sidered in  other  articles. 

§  25.  Circuit  Court  Rules  applicable  to. 

Rule  21  of  the  1916  Circuit  Court  Rules  sets  forth  a 
number  of  rules  governing  pleadings  in  general.  These 
lules,  including  provisions  as  to  the  mode  of  stating  the 
facts  generally,®^  what  should  not  be  stated,®®  the  mode 
of  pleading  a  judgment  or  the  like®''  or  the  performance 
of  a  condition  precedent  in  a  contract,®^  or  the  mode  of 
setting  forth  a  written  instrument  or  document,®^  the 
Joinder  of  inconsistent  causes  of  action,'''"  the  necessity 

62  Cir.  Ct.  Bale  21,  §  3.  68  See  §  If),  ante. 

63  See  Replevin.  69  See  §  16,  ante. 

64  See  E.TECTMENT.  70  See  Joinder  and  Splitting  of 

65  See  §  10,  ante.  Causes    of   Action,    and   see    §  44, 

66  See  §§4-9,  ante.  post. 

67  See  §  14,  ante. 
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for  signature  of  the  pleadings/^  etc.,  are  all  set  forth  in  a 
preceding  subdivision  of  this  article  or  in  other  articles. 
They  apply  equally  well  to  both  the  declaration  and  the 
plea. 

Rule  22  of  the  1916  Circuit  Court  Rules  sets  forth  a 
number  of  rules  applicable  solely  to  declarations,  in- 
cluding provisions  as  to  what  may  be  stated  in  the  same 
comit,'^  the  numbering  of  counts,'^  the  joinder  of  counts,'''* 
amendments  to  remedy  a  mistake  in  declaring  ex  con- 
tractu instead  of  ex  delicto  or  vice  versa,"''^  the  conclusion 
of  a  declaration,'^  and  the  mode  of  declaring  on  a  policy 
of  insurance.''^''' 

§26.  Effect  of  mistake  in  basing  action  on  contract  in- 
stead of  tort  or  vice  versa. 
By  the  1916  Circuit  Court  Rules,  it  is  provided  that  ''if 
after  a  verdict  or  judgment  it  appears  in  any  action  that 
an  action  of  assumpsit  should  have  been  brought  where 
an  action  of  trespass  on  the  case  was  brought,  or  an  ac- 
tion of  trespass  on  the  case  was  brought  where  an  action 
of  assumpsit  should  have  been  brought,  a  new  count  in 
assumpsit  or  trespass  on  the  case  may  be  added  to  the 
declaration  by  amendment,  and  the  verdict  and  judg- 
ment shall  stand.  "'^  And  in  a  late  case  it  is  said  that 
' '  recovery  can  be  had  for  a  tort  under  the  common  counts 
in  assumpsit,  and  if  no  objection  is  made  to  the  form  of 
action  until  all  the  evidence  has  been  produced  it  will 
not  prevail. ' '  ''^ 

§  27.  Formal  parts. 

The  formal  parts  of  a  declaration  are  (1)  the  title  (a) 
as  to  the  court  and  (b)  as  to  the  time  when  filed  or  de- 

71  See  §  19,  ante.  76  See  §  33,  post. 

72  See  §  44,  post.  77  See  Insurance. 

78  See  §  45,  post.  78  Cir.  Ct.  Rule  22,  §  4. 

74  See  Joinder  and  Splitting  of  79  McDonald  v.  Young,  198  Mich. 
Causes  of  Action.                                  620. 

75  See  §  26,  post. 
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livered;  (2)  the  venue  in  the  margin;  (3)  the  commence- 
ment; (4)  the  body  or  statement  of  the  cause  of  action, 
consisting  of  three  principal  parts,  viz.  (a)  the  right, 
(b)  the  injury  to  such  right  and  (c)  the  consequent  dam- 
age; and  (5)  the  conclusion. 

§  28.  Title  of  court  and  term. 

With  respect  to  the  title  of  the  court,  it  formerly  con- 
sisted in  general  of  a  superscription  of  the  name  of  the 
court,  thus:  "In  the  King's  Bench,"  "In  the  Common 
Pleas,"  or  "In  the  Exchequer."  With  respect  to  the 
title  of  the  term,  it  was  either  general,  thus,  "Trinity 
term,  in  the  fourth  year  of  the  reign  of  King  George  the 
Fourth,"  or  special,  thus,  "Monday  next,  after  fifteen 
days  of  the  Holy  Trinity,  in  the  fourth  year  of  the  reign 
of  King  George  the  Fourth. ' ' 

Such  title  referred  to  the  time  when  the  party  was 
supposed  to  deliver  his  oral  allegation  in  open  court,  and 
as  it  was  only  in  term  time  that  the  court  anciently  sat 
to  hear  the  pleadings,  it  was  therefore  always  of  a  term 
that  the  pleadings  were  entitled;  though  they  were  often 
in  fact  filed  or  delivered  in  vacation  time.*"  But,  in 
Michigan,  the  statute  has  provided  that  it  shall  not  be 
necessary  to  entitle  any  declaration  or  other  pleading  of 
any  term  of  the  court,  or  of  any  day  in  tenu  or  vaca- 
tion.®^ 

§29.  Venue. 

The    venue    should    be    stated    in    the    margin,    thus: 

"County  of ,  ss."    It  is  not  necessary  to 

mention  the  name  of  the  state  in  the  statement  of  the 
venue  in  any  case.*''  The  venue  or  place  where  issues 
of  fact  in  the  different  sorts  of  actions  are  to  be  tried  is 
fixed  by  the  provision  of  the  statutes,*^ 

80  Steph.  PI.  383.  82  Jud.    Act,    ch.    14,    §3;    Comp. 

SlJud.    Act,    ch.    14,    §3;    Comp.       Laws   1915,   §12455. 
Laws  1915,  §  12455.  83  See  Venue. 
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§  30. Commencement. 

What  is  termed  the  ''commencement"  of  the  declara- 
tion follows  the  venue  in  the  margin  and  precedes  the 
more  circumstantial  statement  of  the  cause  of  action.  It 
fonnerly  comprised  usually  the  names  of  the  parties, 
with  the  addition  of  their  representative  characters  if 
they  sued  or  were  sued  in  such  characters,  a  statement  of 
the  manner  by  which  the  defendant  had  been  brought 
into  court  and  a  general  mention  of  the  form  of  action 
adopted.  But  in  the  forms  now  in  use  in  this  state  the 
statement  of  the  manner  in  which  the  defendant  has  been 
brought  into  court  and  the  statement  of  the  form  of  ac- 
tion are  omitted. 

In  suits  by  infants  or  by  or  against  assignees,  execu- 
tors, administrators,  etc.,  the  commencement  is  varied 
from  the  form  employed  when  the  parties  sue  or  are  sued 
in  their  individual  capacities.  Infants  are  stated  to  sue 
by  guardian  or  next  friend.  The  representative  char- 
acter of  assignees,  executors  and  administrators  should 
be  stated  in  the  commencement.  In  actions  by  surviving 
partners,  they  should  be  described  as  such,  eitlier  in  the 
commencement  or  body  of  the  declaration.*^ 

In  suits  instituted  by  a  corporation,  the  general  allega- 
tion that  it  is  a  corporation  under  the  laws  of  the  state  is 
sufficient.** 

Form  of  Commencement  of  Declaration  in  Suit  Commenced  by  Capias  ad 

Respondendum 

(Title  of  court  anil  cause.) 

County  of   ,  ss. 

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  being  in  custody,  of  a  plea  of  trespass  on  the  case  upon 
premises  (or  as  the  case  may  be). 

84  See,     for     instance,     Knapp     v.  85  Palniiter     v.     Pere     Maifiucttc 

Lee,  42  Mich.  41;   Bloom  v.  Sexton,       Lumt)er  Co.,  .".1  Mich.  IS."!. 
33  Mich.  181;   Barnuni  v.  Stone,  27 
Mich.  332. 
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Form  of  Commencement  of  Declaration  in  Suit  Commenced  by  Summons 
or  Writ  of  Attachment 

(Title  of  court  and  cause.) 

County  of   ,  ss. 

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  the  said  C.  D.  having  been  duly  summoned  to  answer 
the  said  A.  B.,  of  a  plea  of  trespass  on  the  case  upon  promises  (or  as 
the  case  may  be). 

Form  of  Commencement  of  Declaration  by  Which  a  Suit  Is  Commenced 

The  Circuit  Court  for  the  County  of  

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  of  a  plea  of  trespass  on  the  case  upon  promises  (or  as 
the  case  may  be),  filing  this  declaration,  with  notice  to  plead  indorsed 
thereon,  as  comniencement  of  suit. 

I'orm  of   Commencement  of  Declaration  When  One  of  Plaintiffs  Died 
After  Issuing  of  Writ 

(Title  of  (;ourt  and  cause.) 

County  of ,  ss. 

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  the  said  C.  D.  having  been  duly  summoned  to  answer  the 
said  A.  B.  and  one  E.  F.,  who  died  after  the  issuing  of  the  writ  of  summons 
(or,  writ  of  attachment),  at  the  suit  of  the  said  A.  B.  and  the  said  E.  F.  in 
liis  lifetime  in  this  cause,  of  a  plea  of  trespass  on  the  case  upon  promises 
(or  as  the  case  may  be). 

Form  of  Commencement  of  Declaration  When  One  of  Defendants  Died 
After  Issuing  of  Writ 

(Title  of  court  and  cause.) 

County  of  ,  ss. 

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  the  said  C.  U.  having  been  duly  summoned  to  answer 
tiie  said  A.  B.  by  writ  of  summons  (or,  writ  of  attachment),  issued  in  this 
cause  against  tiie  said  C.  D.  and  one  G.  H.,  who  died  after  the  issuing 
of  the  said  writ,  of  a  plea  of  trespass  on  the  case  upon  promises  (or  as  the 
case  may  be). 

§  31.  Statement  of  cause  of  action. 

After  the  coninieMcemeiit  of  the  dechiration,  the  body 
or  statement  of  the  cause  of  action  foHows  in  natural 
order,  and,  in  every  description  of  action,  consists  of 
three  principal  points,  viz.,  the  right,  whether  founded 
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upon  contract  or  tort  independent  of  contract,  the  injury 
to  such  right  and  the  consequent  damages.*^ 

The  object  of  pleading  being  to  apprise  the  parties  and 
the  court  of  the  precise  subject  of  the  controversy,  the 
necessity  for  precision  in  the  use  of  words  in  stating  the 
case,  in  order  to  avoid  equivocation  and  guard  against 
the  mischief  and  injustice  of  misleading  statements,  is 
evident.^'  But  extreme  notions  of  the  technical  niceties 
which  some  have  entertained  in  criticisms  of  pleadings 
do  not  find  favor  in  the  courts  of  this  state. ^®  In  con- 
struing the  language  of  a  declaration,  the  course  is  to 
make  reasonable  intendments  and  read  and  apply  the 
terms  in  the  natural  and  usual  sense,  without  supposing 
this  or  that  qualification,  which,  though  possible,  is  not 
fairly  indicated.^^  Good  pleading,  as  has  been  said,  re- 
quires reasonable  certainty  as  to  the  pleader's  meaning, 
but  there  is  no  advantage  in  a  multitude  of  words.*" 

§  32.  Statement  of  names  of  attorneys. 

"The  plaintiff  in  his  declaration,  and  the  defendant 
in  his  plea,  shall  state  the  name  of  the  attorney  or  attor- 
neys by  whom  they  respectively  appear. ' '  *^ 

§33.  Conclusion. 

By  rule  of  court,  the  conclusion  of  a  declaration  shall 
set  forth  plaintiff's  claim  for  judgment  whether  for 
money  or  property  or  both,  and  in  cases  where  a  money 
judgment  is  claimed,  may  be  in  the  following  form: 

''Wherefore  plaintiff  claims  a  judgment  for  the  sum 
of dollars."  82 

86  1  Chit.  PI.  294.  89  Batterson    v.    Chicago,    etc.,    R. 

87  Batterson   v.   Chicago,   etc.,   R.,      Co.,  49  Mich.  184. 

Co.,  49  Mich.  184.  90  Ayres  v.  Toulmin,  74  Mich.  44. 

88  People  v.  Plymouth  Plank-Road  91  Jud,  Act,  ch.  13,  §  1 ;  Comp. 
Co.,  31   Mich.   178;    Creen  v.  Michi-       Laws  1915,  §12404. 

gan  Cent.  R.  Co.,  168  Mich.  104.  92  Cir.  Ct.  Rule  22,  §  6. 
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Form  of  Conclusion  of  Any  Declaration 

Wherefore,  the  plaintiff  claims  a  judgment  for  the  sum  of dollars 

(or,  for  the  said  property,  or,  for  the  said  property  and  for  the  sum  of 

dollars). 

J.  K., 
Attorney  for  Plaintiff. 
Business  address :    Mich. 

§  34.  Signature,  indorsements  and  filing. 

Declarations  should  be  signed  by  the  attorney  for  the 
plaintiff,  the  usual  place  for  such  signing  being  at  the 
end  of  the  declaration  at  the  right-hand  side  of  the  docu- 
ment. Following  the  signature  should  be  the  business 
address  of  the  attorney.  It  should  then  be  folded  up  and 
indorsed  with  the  title  of  the  court  and  cause,  under 
which  should  be  the  word,  ' '  Declaration, ' '  or  the  common 
abbreviation,  ''Narr.,"  and  the  name  of  the  plaintiff's 
attorney,  followed  by  the  designation,  "Plaintiff's  At- 
torney," or  "Attorney  for  Plaintiff. "^^  The  declaration 
is  then  ready  for  filing  in  the  office  of  the  clerk  of  the 
court  in  which  the  suit  is  pending.  When  the  suit  is 
commenced  by  declaration,  the  notice  to  plead  must  also 
be  indorsed  thereon. 

When  the  declaration  is  filed  with  the  clerk,  it  is  liis 
duty  to  indorse  upon  it  the  day  on  which  it  is  filed  and 
not  suffer  or  permit  it  to  be  taken  from  his  office  without 
the  order  of  the  court  or  a  judge  thereof,  although  par- 
ties interested  in  it  may  inspect  it  in  his  office  and  take 
copies  of  it.®* 

§  35.  Time  for  filing. 

When  the  suit  has  been  commenced  by  original  writ, 
the  plaintiff  may,  if  he  desires,  file  his  declaration  at  once 

93  In  cases  where  there  are  two  or  dication  of  other  parties,  i.  e.,  "et 

more  plaintiffs  or  two  or  more  de-  al., ' '  provided  the  oflScial  number  of 

fendants,  it  is  sufficient,  in  entitling  the  cause  be  added.    Cir.  Ct.  Rule  3, 

the    declaration,    to    name    only   the  §  3. 

first-named    plaintiff    and    the    first-  94  Cir.  Ct.  Eule  2,  §  2. 
named  defendant,  with  the  usual  in- 
2  Abbott— 18 
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and  cause  a  copy  of  it  to  be  served  with  the  process.'^ 
When  the  declaration  is  not  filed  at  the  commencement 
of  the  suit,  the  plaintiff  must  file  his  declaration  within 
fifteen  days  after  the  commencement  of  the  suit.^^  In 
suits  commenced  by  writ  of  attachment,  the  plaintiff  is 
required  to  file  his  declaration  within  the  same  time  as  in 
suits  commenced  by  original  writ.''  In  actions  of  re- 
plevin, the  plaintiff  must  declare  within  the  same  time 
as  in  actions  commenced  by  original  w^rit,'*  or,  in  other 
words,  within  fifteen  days  after  the  commencement  of 
the  suit.®' 

§36.  Correspondence  of  declaration  with  process. 

The  declaration  should  correspond  with  the  process 
with  respect  to  (1)  the  names  of  the  parties  to  the  action, 
(2)  the  number  of  the  parties,  (3)  the  character  or  right 
in  which  they  sue  or  are  sued,  and  (4)  the  cause  of  action. 

The  general  rule  is  that  the  declaration  should  pursue 
the  writ  in  regard  to  the  Christian  cUid  surnames  of  tlic 
parties.  If  a  person  enter  into  a  bond  or  deed  by  a  wrong 
name,  tlie  conmion  law  rule  seenis  to  have  been  that  he 
should  be  sued  by  such  name,  and  that  it  was  not  cor- 
rect to  declare  against  him  in  his  real  name,  altliough 
there  be  an  avennent  that  he  executed  the  instrument  by 
the  untrue  description,  but  if  the  defendant  appeared  by 
his  right  name,  the  plaintiff'  should  declare  in  tlie  right 
name,  stating  that  the  defendant  had  been  served  with 
process  l)y  the  wrong  name.^  But  now,  according  to  the 
weight  of  American  authority,  a  person  may  sue  and  ))e 
sued  in  his  right  name  in  whatever  name  he  contracted.^ 

95Jud.    Act,    ch.    13,    §6;  Comp.          99  Cir.   Ct.   Rule   31,   §1. 

Laws  1915,  §  12409.  1  1  Chit.   PI.  265. 

96  Cir.  Ct.  Rule  31,  §  1.  2  Webber  v.  Bolte,  51  Mich.  113; 

97  Jud.  Act,  eh.  26,  §  23 ;  Comp.  Fewlass  v.  Abbott,  28  Mich.  270 ; 
Laws  1915,  §13050;  Cir.  Ct.  Rule  Lowell  v.  Morse,  1  Mete.  (Mass.) 
31,  §1.  473;    Commercial    Bank    v.    French, 

98  .Jud.  Act,  ch.  27,  §20;  Comp.  21  Pick.  (Mass.)  486;  Wood  v. 
Laus  1015,  U3099.  Coman,    o6    Ala.    283;    Steinfeld    v. 
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* 
And  ill  this  state,  as  generally  elsewhere,  any  variance  in 
the  names  of  the  parties  between  the  process  and  the 
declaration  may  now  be  cured  by  amendment  nnder  the 
liberal  provisions  of  the  statute  upon  that  subject.^ 

It  was  formerly  deemed  an  indispensable  ])rerequisite 
of  every  declaration  at  the  common  law  that  it  substan- 
tially adhere  to  the  form  of  action  stated  in  the  ])roc<*ss, 
and  if  it  deviated,  the  defendant  miglit  apply  t(»  the  eomt 
to  set  aside  the  declaration  for  irregularity;*  but,  under 
the  liberal  system  of  pleading  in  this  state,  in  which  a 
plain  and  clear  statement  of  the  facts  constituting  the 
cause  of  action  is  sufficient,  it  is  generally  but  little  mat- 
ter what  the  action  is  named  or  called  ^  and  with  the 
present  forms  of  writs  in  use,  in  which  the  form  of  the 
action  is  generally  not  expressed,  it  is  evident  that  the 
common  law  requirement  as  to  the  correspondence  of  the 
declaration  with  the  process  in  respect  to  the  statement 
of  the  form  of  action  is  obsolete. 

§37.  Statement  of  cause  of  action. 

The  declaration  shouhl  allege  all  the  circumstances 
necessary  for  the  support  of  tlie  action  and  contain  a  full, 

Taylor,  51  111.  App.  399;  North-  Co.  v.  Vroinaii,  35  Mich.  .319;  Fi- 
western  Distilling  Co.  v.  Brant,  C9  nal  v.  Backus,  18  Mich.  288;  Bar- 
Ill.  658;  Goodsell  v.  Western  Union  ber  v.  Smith,  41  Mich.  145;  Merrill 
Tel.  Co.,  130  N.  Y.  430;  Taylor  v.  v.  Kalamazoo,  35  Mich.  311;  Welch 
Strickland,  37  Ala.  G42;  Woolwich  v.  Hull,  73  Mich.  47;  Monre  v. 
V.  Forrest,  2  N.  .T.  li.  107;  Hathe  Lewis,  76  Mich.  300. 
way  V.  Sabin,  63  Vt.  527;  Pinckard  4  1  Chit.  PI.  269. 
V.  Mllmine,  76  111.  453;  Leaphard  6  Antcliff  v.  .Tune,  81  Mich.  477; 
V.  Sloan,  5  Blaekf.  (Ind.)  278.  Wood  v.  Michigan  Air  Line  R.  Co., 
SJud.  Act,  ch,  16,  §1;  Comp.  81  Mich.  358;  People  v.  Wayne  Clr- 
Laws  1915,  S  12478;  Bole  v.  Sands  ciiit  .Judge,  27  Mich.  87;  Brewer  v. 
&  M.  Lumber  Co.,  77  Mich.  239;  Roynton,  71  Mich.  254:  Marlatte  v. 
McLaughlin  V.  Wilks,  42  Mich.  .55.: ;  Weickgenant,  147  Mich.  266;  .Tud. 
Berrien  County  Treasurer  v.  Bun  Act,  ch.  14,  §2;  Comp.  Laws  1915, 
bury,  45  Mich.  79;  Stever  v.  Brown,  S  124.54;  Cir.  Ct.  Rule  22,  §1;  .Tud. 
119  Mich.  196;  Weise  v.  Rich,  77  Act,  ch.  16,  §§1,  5,  subd.  3;  Comp. 
Mich.  325;  StoflSet  v.  Strome,  101  Laws  191.5,  §§  12478,  12482,  subd.  3 ; 
Mich.  197;  Parks  v.  Barkham,  1  McDonald  v.  Hall,  193  Mich.  50. 
Mi.li.    95:    Kimball   &   Austin   Mfg. 
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precise  and  methodical  statement  of  the  injury  which 
the  plaintiff  has  sustained.^  But  it  is  not  necessary"  to 
allege  more  than  will  constitute  prima  facie  a  sufficient 
cause  of  action.'  All  beyond  is  surplusage  and  a  failure 
of  proof  as  to  it  is  immaterial.®  Pleadings  are  required 
for  the  purpose  of  apprising  the  opposite  party  and  the 
court  of  the  matters  upon  which  the  pleader  relies,  and 
to  which  evidence  is  to  be  directed;  and  they  are  gener- 
ally sufficient  when  they  fully  accomplish  this  purpose.® 
The  opposite  party  should  be  apprised  of  the  nature  and 
grounds  of  the  action,  so  that  there  shall  be  neither  mis- 
apprehension nor  sui^irise  on  the  trial  as  to  what  matters 
are  to  be  litigated.^"  And  certainty  to  a  common  intent 
is  all  that  is  required  in  the  declaration.^^ 

§  38.  Statement  of  names  of  parties. 

It  should  be  stated  with  certainty  who  are  the  parties 
to  the  suit.^^     Where,  however,  the  parties  have  been 


6  See  Williams  v.  Eaper,  67  Mich. 
427;  Schindler  v.  Milwaukee,  etc., 
E.  Co.,  77  Mich.  136;  O'Neil  v.  Du- 
luth,  etc.,  E.  Co.,  101  Mich.  437; 
Smith  V.  Cowles,  123  Mich.  4 ;  Bryan 
V.  Smith,  10  Mich.  229;  Green  v. 
Green,  26  Mich.  437;  Perry  v.  Love- 
joy,  49  Mich.  529;  Detroit,  etc.,  E. 
Co.  V.  Forbes,  30  Mich.  165;  Beecher 
V.  Pettee,  40  Mich.  181;  Parker  v. 
Armstrong,  55  Mich.  176;  Hartung 
V.  Strong,  130  Mich.  177;  Green  v. 
Michigan  Cent.  E.  Co.,  168  Mich. 
104;  Batterson  v.  Chicago,  etc.,  E. 
Co.,  49  Mich.  184. 

7  Attorney  General  v.  Michigan 
State  Bank,  2  Doug.  359;  Farmers' 
&  M.  Bank  v.  Kingsley,  2  Doug. 
379,  386. 

SMalkowski  v.  Olfs,  161  Mich. 
303;  Marquet  v.  La  Duke,  96  Mich. 
596. 

9  People  V.  Miller,  15  Mich.   354; 


Nugent  V.  Teachout,  67  Mich.  571; 
Cir.  Ct.  Eule  22,  §  1 ;  Jud.  Act,  ch. 
14,  §2;  Comp.  Laws  1915,  §12454; 
McDonald  v.  Hall,  193  Mich.  50. 
See  also  McBride  v.  Scott,  125 
Mich.  517;  Skelton  v.  Trenton  Elec- 
tric Light  &  Power  Co.,  100  Mich. 
87;  Schindler  v.  Milwaukee,  etc., 
E.  Co.,  77  Mich.  136;  Green  v.  Mich- 
igan Cent.  E.  Co.,  168  Mich.  100; 
Douglass  V.  Marsh,  141  Mich.  209; 
Gooding  v.  Underwood,  89  Mich. 
187;  Ayers  v.  Toulmin,  74  Mich.  44; 
Merkle  v.  Bennington,  68  Mich.  133. 
And  see  §  1,  ante. 

10  Hartford  v.  Holmes,  3  Mich. 
460;  Green  v.  Michigan  Cent.  E.  Co., 
168  Mich.  104;  Addison  v.  Lake 
Shore,  etc.,  E.  Co.,  48  Mich.  155. 

11  Merkle  v.  Bennington  Tp.,  68 
Mich.  133;  Green  v.  Michigan  Cent. 
E.  Co.,  168  Mich.  104. 

12  1  Chit.  PI.  271. 
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once  named  in  the  declaration  and  also,  if  necessary,  de- 
scribed, it  is  not  essential  or  even  customary  to  name  or 
describe  them  afterwards,  but  simply  to  refer  to  them  as 
"the  said  plaintiff"  and  '4he  said  defendant." 

§  39.  Statement  as  to  time. 

The  common  law  rule  of  pleading  requires  the  declara- 
tion to  state  a  time  when  every  material  traversible  fact 
happened  gonerally,^^  but  greater  liberality  is  allowed 
under  the  Judicature  Act.^*  The  fact,  it  has  been  held, 
may  be  alleged  under  a  continuendo,^^  and  a  variation  of 
an  hour  between  the  avennent  of  a  declaration  and  the 
proofs,  as  to  time  the  fire  started,  in  an  action  against 
a  railroad  company  for  the  negligent  burning  of  plain- 
tiff's property,  has  been  held  not  fatal.^^ 

§  40.  Statement  as  to  place. 

The  county  where  the  action  is  laid  is  placed  at  the 
commencement  in  the  margin  of  the  declaration;  and  all 
the  different  affirmative  traversable  allegations  are  to  be 
laid  with  a  venue  of  the  county  and  the  place  within  the 
county  where  the  fact  occurred.^'  But  it  is  not  necessary 
to  mention  the  name  of  the  state  in  the  statement  of  the 
venue  in  any  case.^*  It  is  the  general  rule  regarding 
courts  of  limited  jurisdiction  that  the  party  declaring 
should  show  himself  within  the  statute,  and  when  such 
jurisdiction  depends  upon  the  residence  of  the  parties, 

13  Schnell  v.  Michigan  Bonding,  made  on  the  trial  to  the  suflSeiency 
etc.,  Co.,  183  Mich.  340;  Eastman  of  the  declaration.  Sayre  v.  De- 
V.  Bodfish,  1  Story  (U.  S.)  528;  troit,  etc.,  R.  Co.,  205  Mich.  294. 
Munroe  v.  Cooper,  5  Pick.  (Mass.)  15  Wood  v.  Lentz,  116  Mich.  275. 
412;  Gray  v.  Sidelinger,  72  Me.  114;  See  also  Hamilton  v.  Ingham  Cir- 
Wellington   v.  Milliken,  82  Me.  58;  cuit  Judge,  84  Mich.  393. 

Haven  v.  Shaw,  23  N.  J.  L.  309.  16  Malloy  v.  Grand  Trunk  R.  Co., 

14  Failure  to  state  hour  of  day  in       192   Mich.   344. 

which  train  causing  the  fire  passed,  17  Steph.  PI.  269,  270. 

in  an  action  against  a  railroad  com-  18  Jud.    Act,    ch.    14,    §  3 ;    Comp. 

pany  for  damages  caused  by  a  fire,  Laws  1915,  §  12455. 

is  not  fatal  whore  no  objection  was 
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plaintiff  should  embody  in  his  declaration  the  necessary 
averments  in  this  respect. ^^ 

§  41.  Actions  based  on  statute. 

Independent  of  statutory  rooulation,  where  the  cause 
of  action  is  based  on  a  statute,  it  is  the  better  practice  to 
specifically  refer  to  the  statute;  ^'^  and  it  is  necessary  to 
allege  facts  clearly  bringing  the  case  within  the  stat- 
ute; ^^  but  a  declaration  is  not  fatally  defective  in  not 
referring  to  the  statute  autliorizing-  the  action  if  the 
facts  alleged  are  sufficient  to  establish  a  liability  under 
the  statute.^'^  Earlier  cases  held  that  Avhen  the  form 
of  pleading  depends  on  the  common  law,  the  statute  must 
be  both  pleaded  and  counted  on;  pleading  the  statute  is 
stating  the  facts  which  bring  the  case  within  it,  and 
counting  on  it  in  the  strict  language  of  pleading,  is  mak- 
ing express  reference  to  it  by  apt  terms  to  show  the 
source  of  right  relied  on.^'  At  any  event  a  party  cannot 
invoke  the  aid  of  a  statute  where  his  pleadings  neither 
refer  thereto  nor  aver  the  necessary  facts  to  bring  the 
case  within  its  provisions.^*  Where  the  right  to  sue  is 
statutory  and  depends  on  a  special  construction  of  facts 
defined  in  the  statute,  the  declaration  must  aver  the  ex- 
istence of  such  facts.^*  Where  there  is  an  exception  in 
the  enacting  clause  of  a  statute  declared  on,  the  pleader 
must  negative  the  exception;  ^^  but  an  exception  in  a  sub- 
sequent clause  or  statute  is  matter  of  defense. '^'^ 

ISBagley    v.    Piidgpon,    42    Mi.li.  Mich.  418;    Fuller  v.   City   of  Jack- 

r,r,0.  son,  82  Mich.  480;  Clark  v.  Village 

The    term    "of    the    City    of    De-  of  North  Muskegon,  88  Mich.  MS. 

troit, "    imports   with   sufficient   cer-  23  Howser    v.    Melcher,    40    Mich, 

tainty   the   place   of   residence.     El-  ISH,  189.     See  also  Benalleck  v.  Peo- 

liott     V.     Farwell,     44     Mich.     186;  pie,  'M  Mich.  200. 

Grand  Rapids,  etc.,  R.  Co.  v.  Gray,  24  Anderson      Carriage       Co.       v. 

.'{8  Mich.  461;  Denison  v.  Smith,  :!:'.  Pungs,  l.'}4  Mich.  79. 

Mich.  l.W.  26  Chicago    &    N.    E.    Ry.    Co.    v. 

20Hallett  V.Gordon,  128  Mich.  364.  Sturgis,  44  Mich.  538, 

21  Bryan   v.   Smith,   10  Mich.   229.  26  Myers  v.  Carr,  12  Mich.  63,  71. 

22  Hayes    v.    West    Bay    City,    91  27  People  v.  Curtis,  95  Mich.  212. 
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§  42.  Filing  affidavit  with  declaration. 

In  any  suit  or  i)roceeding,  wherein  it  is  necessary  to 
prove  the  copartnersliip  of  any  firm  or  association  the 
plaintiffs  may  serve  upon  the  defendant,  witli  a  copy  of 
the  dechnation  fikxl  in  the  cause,  or  with  tlie  process  by 
which  suit  is  commenced,  an  affidavit  stating  that  the 
plaintiffs  were  the  persons  comprising  such  partnership 
at  the  time  the  contract  in  question  was  made,  or  the 
cause  of  action  acciiied;  and  such  affidavit  shall  be  prima 
facie  evidence  of  such  existence  of  such  partnership  or 
association,  unless  the  defendant  shall  file  with  his  plea 
an  affidavit  denying  the  existence  of  such  partnership  or 
association.^* 

§  43.  In  actions  on  accounts. 

In  actions  to  recover  the  amount  due  on  an  open  ac- 
count, or  upon  an  account  stated,  if  the  plaintiff  or  some 
one  in  his  behalf  shall  make  an  affidavit  of  the  amount 
due,  as  near  as  he  can  estimate  the  same,  over  and  above 
all  legal  set-offs,  and  annex  thereto  a  coi)y  of  said  ac- 
count, and  cause  a  copy  of  said  affidavit  and  account  to 
be  served  upon  the  defendant,  with  a  copy  of  the  declara- 
ti(m  filed  in  the  cause,  or  with  tlie  process  by  which  such 
action  is  commenced,  such  affidavit  sliall  be  deemed 
prima  facie  evidence  of  such  indebtedness,  unless  the  de- 
fendant with  his  plea  shall,  by  himself  or  agent,  make 
ail  affidavit  aiid  serve  a  copy  thereof  on  the  plaintiff'  or 
iiis  attorney,  denying  the  same.  Any  affidavit  shall  l)e 
sufficient  if  made  within  ten  days  next  preceding  tlie  is- 
suing of  the  writ  or  filing  of  the  declaration  or  plea.^^ 

2»Jud.  Act,  eh.   17,   §48;    Comp.  McGowan    v.   Lamb,   66   Mich.    615. 

Laws  1915,  §  12536.  If  the   statement  of  account  is  in- 

29Jud.  Act,  ch.   17,    §52;    Comp.  sufficiently   verified,   receiving   it   in 

Laws  1915,  §  12540.     See  also  Evi-  evidence    without    objection    waives 

DENCE,  §  34.  the  error.    Locke  v.  Farley,  41  Mich. 

Affidavit  that  "annexed  aci-ount  is  405.     Where  two  accounts  arc  sued 

just,  due  and  unpaid"  is  sufficieut.  on — and    there   are   two   affidavits — 
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Form  of  Affidavit  of  Amount  Due  on  Open  Account  or  an  Account 

Stated  to  Be  Served  with.  Declaration  or  Process  by 

Which  Suit  Is  Commenced 

State  of  Michigan,  J 
County  of f 

A.  B.,  being  duly  sworn,  deposes  and  says  that  the  annexed  is  a  copy 
of  the  account  upon  which  he  is  about  to  commence  a  suit  against  C.  D., 
and  there  is  now  justly   due  to   this  deponent  from  the  said  C.  D.,  upon 

said  account,  the  sum  of   dollars,  as  near  as  deponent  can  estimate 

the  same,  over  and  above  all  legal  set-offs. 

A.  B. 

Subscribed,  etc. 

Form  of  Affidavit  Denying  Amount  Claimed  in  Plaintiff's  Affidavit  of 

Account 
(Title  of  court  and  cause.) 
County  of ,  ss. 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says 
that  he  denies  that  there  is  due  to  the  said  plaintiff  from  him,  the  said 
defendant,  the  sum  of dollars,  as  stated  in  the  affidavit  of  the  plain- 
tiff and  the  copy  of  the  account  thereto  annexed;  that  said  account  is 
incorrect;  and  that  there  is  not  due  from  this  deponent  to  the  said  plaintiff 
the  said  sum  of  money,  or  any  other  sum  of  money,  upon  said  account  or 
otherwise,  over  and  above  all  legal  set-offs. 

C.  D. 

Subscribed,  etc. 

§  44.  Necessity  for  separate  counts. 

If  plaintiff  has  two  or  more  causes  of  action  which  may 
be  joined  in  one  action,  they  should  be  separately  set 
forth  in  different  sections  or  paragraphs,  technically 
called  counts,  and  if  they  are  joined  in  one  count,  the 
declaration  will  be  bad  for  duplicity.^*'  A  single  count 
must  cover  but  one  cause  of  action.^^ 

and   defendant's  affidavit  refers   to  &  Son  v.  Cavanaugh,  144  Mich.  260. 

only   one   of  the  accounts  and   affi-  31  McDonald    v.    Hall,    193    Mich, 

davits,  the   other   affidavit   is   prima  50,  53. 

facie  evidence.  Morrill  v.  Bissell,  99  But  "different  breaches  of  a  con- 
Mich.  409.  Necessity  for  proof  of  tract,  bond  or  other  obligation,  and 
service,  see  Gordon  v.  Sibley,  59  different  breaches  of  duty  growing 
Mich.  250.  out  of  the  same  transaction,  may 
SOVerlinde  v.  Michigan  Cent.  R.  be  set  out  in  the  same  count,  pro- 
Co.,  165  Mich.  371,  375;  Ives  v.  Wil-  vided  that  breaches  of  duty  at  com- 
liams,  53  Mich.  636;  E.  S.  Knowles  mon  law  and  breaches  of  statutory 
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If  there  is  but  one  cause  of  action,  but  two  or  more 
different  theories,  it  is  better  to  set  out  the  different 
theories  in  separate  counts,^^  and  breaches  of  common 
law  duty  should  be  embodied  in  a  separate  count  from 
breaches  of  statutory  duty.^^  However,  a  declaration 
alleging  negligence  is  not  duplicitous  because  of  joinder 
in  one  count  of  separate  breaches  of  duty  and  acts  of 
negligence  where  such  breaches  are  not  inconsistent,  dis- 
tinct or  disconnected  causes  of  action  but  are  related  co- 
existent acts  tending  to  effect  a  single  complete  result.^* 
And  there  is  no  rule  of  pleading  preventing  a  recovery 
under  one  count  for  several  items  of  damage  arising  from 
the  same  cause,  where  defendant  is  responsible  for  that 
cause.^^ 

If  matter  is  improperly  joined  in  one  count,  the  better 
practice  is  to  move  to  dismiss  or  add  a  notice  to  the  plea 
of  the  general  issue,  as  a  substitute  for  a  demurrer.^® 

§  45.  Sufficiency  of  separate  counts. 

Several  counts  may  be  embraced  in  the  declaration,  but 
each  count  must  contain  but  one  title  to  whatever  is 
sought  to  be  recovered,  otherwise  it  will  be  bad  for 
duplicity.    Each  count  should  be  complete  in  itself.^''' 

§  46.  Right  to  use  separate  counts  where  but  one  cause 
of  action. 

"Plaintiff  has  in  every  case  a  right  to  insert  in  liis 
declaration  as  many  counts    (each  one  being  in  itself 

duty  cannot   be  joined  in  the   same  35  Hamilton    v.    Plaiuwell    Water 

count."     Cir.  Ct.  Rule  22,  §  2.  Power  Co.,  81  Mich.  21. 

32  Douglas    V.    Marsh,    141    Mich.  36  See  Green  v.  Michigan  Cent.  R. 

209,    holding,    however,    that    unless  Co.,     168    Mich.     104;     Douglas    v. 

the  one  negatives  the  other  duplicity  Marsh,  141  Mich.  209. 

cannot  be  urged.  37  Smith    v.    Cowles,   123   Mich.   4 

83  Cir.  Ct.  Rule  22,  §2;    Creen  v.  (holding    that    a    notice    under    the 

Michigan    Cent.    R.    Co.,    168    Mich.  common  counts  cannot  aid  a  special 

104.  count)  ;    Rose   v.   Jackson,   40  Mich. 

34  Creen  v.  Michigan  Cent.  R.  Co.,  29. 
168  Mich.   104. 
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single)  as  he  pleases."  '*  It  is  a  common  practice  to  join 
counts  stating  the  cause  of  action  differently,  in  order 
to  prevent  a  possible  variance  between  the  declaration 
and  the  proof.'* 

B.  In  Assumpsit 

§  47.  Kinds  of  assumpsit. 

In  assumpsit,  tlie  statement  of  the  cause  of  action  is 
either  special  or  general.  Where  the  claim  is  merely  of 
a  pecuniary  nature  and  is  founded  upon  a  past  or  com- 
pleted or  executed  consideration,  it  is  usually  sufficient 
to  declare  upon  the  common  indebitatus  counts.  There 
are,  however,  many  occasions  in  which,  although  it  may 
not  be  strictly  necessary,  yet  it  is  judicious  to  insert  a 
special  count  in  the  declaration. *° 

§  48.  Special  counts. 

Special  counts,  under  the  common  law  system  of 
pleading,  consist  of  (1)  the  inducement,  (2)  the  con- 
sideration of  the  contract,  (3)  the  contract  itself,  (4)  the 
necessary  averments,  (5)  the  breach  and  (6)  the  dam- 
ages. 

§  49.  Inducement. 

The  inducement  is  in  the  nature  of  a  preamble,  stating 
the  circumstances  under  which  the  contract  was  made 
or  to  which  the  consideration  has  reference.  While  even 
under  the  old  system  a  formal  inducement  was  not  in  any 

SSBawlinson  v.  Shaw,  117  Mich,  5.  A  cause  of  action  under  a  special 

See  also  Stubly   v.   Beachboard,   68  contract  cannot  be  divided  up  and 

Mich.  401.  a  part  recovered  under  the  common 

39  Tilover   v.   Bradford,    120   Mich.  counts  and  a  part  under  the  special 

•342.  count.     Beecher  v.  Peltee,  40  Mich. 

Every    spefial   count   must   be   re-  181. 

garded    as    setting    up    a    .separate  40 1   Chit.  PI.  295. 
claim.      Rose    v.    .Tackson,   40    Mich. 
29. 
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case  necessary  in  pleading,  and  it  would  be  sufficient  il' 
the  subject-matter  of  the  inducement  were  alleged  in  any 
other  part  of  the  declaration,  yet  it  was  held  to  be  useful 
in  composition,  for  the  purposes  of  perspicuity.*^ 

§  50.  Consideration. 

In  declaring  upon  a  contract  not  under  seal,  it  is  neces- 
sary either  to  state  that  it  was  a  contract  which  imports 
and  implies  a  consideration,  as  a  bill  of  exchange  or 
promissory  note,  or  expressly  to  state  the  particular  con- 
sideration upon  which  it  was  founded;  *^  and,  in  the  latter 
case,  it  is  essential  that  the  consideration  stated  should 
appear  to  be  legally  sufficient  to  support  the  promise  for 
the  breach  of  Avhich  the  action  is  brought.*^  But  in 
declaring  upon  bills  of  exchange  and  promissory  notes 
and  some  other  legal  liabilities,  the  mere  statement  of 
the  liability  which  constitutes  the  consideration  is  held 
sufficient. 

An  executed  consideration  consists  of  something  past 

41  1  Chit.  PI.  296.  A      seal      imports     consideration. 
The  inducement  of  a  pleading  is       Dye  v.  Mann,  10  Mich.  291;   Boyer 

but   an   explanatory   introduction   to  v.   Sowles,  109  Mich.  481;    Crane  v. 

the    main    allegation    in    which    the  Grassman,  27  Mich.  443;  Lee  v.  Wis- 

cause  of  action  is  alleged.     McDon-  ner,  ;^!8  Mich.  82. 
aid  V.  Hall,  203  Mich.  431.  A    seal    is    only    presumptive    evi- 

42  Harrington  v.  Worden,  1  Mich.  deuce  of  a  sufficient  consideration. 
487;  Kean  v.  Mitchell,  13  Mich.  Jud.  Act,  ch.  17,  §46;  Comp.  Laws 
207;  De  Camp  v.  Scofield,  75  Mich.  1915,  §  12534;  Green  v.  Langdon,  28 
449;  Widiman  v.  Brown,  83  Mich.  Mich.  221;  Barton  v.  Gray,  57  Mich. 
241;  Teed  V.  Marvin,  41  Mich.  216;  622;  Blagborne  v.  Hunger,  101 
Wright  V.  Caldwell,  3  Mich.  51;  Mich.  375 ;  Danby  Tp.  v.  Beebe,  147 
Morgan  v.  Hodges,  89  Mich.  404;  Mich.  312;  Hobbs  v.  Brush  Electric 
Rood    V.    .Tones,    1    Doug.    188;    De-  I>ight  Co.,  75  Mich.  550. 

troit,    etc.,    R.    Co.    v.    For])es,    30  43  Murdock    v.    Caldwell,    8    Allen 

Mich.  165.  (Mass.)    311;    Powell    v.    Brown,   :: 

It  is  not  essential  that  a  dedara-  .lohns.     (N.    Y.)     100;    Connolly    v. 

tion    on   the   common   counts   in    as  Cottle,  1  111.  364;   Hendrick  v.  Seely, 

sumpsit   .should   set   forth   what   was  6  Conn.  176;   Bendeii  v.  Manning,  2 

the    consideration    for    an    alleged  N.  H.  289. 
promise.      Crane    v.    Grassman,    27 
Mich.  443. 
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or  done  before  the  making  of  the  promise.  It  is  said 
not  to  be  necessary,  in  stating  executed  considerations, 
to  allege  them  with  the  certainty  of  time  and  place  re- 
quired in  stating  executory  considerations  or  with  the 
same  particularity  in  other  respects  as  to  quantity,  qual- 
ity, value,  etc.,  because  the  allegation  of  a  past  considera- 
tion is  considered  to  be  matter  of  inducement,  and,  as 
such,  not  in  itself  traversable.  It  must,  however,  be 
shown  that  the  executed  consideration  arose  at  the  de- 
fendant's request,  though  such  request  may,  in  some 
cases,  be  implied  in  evidence,  as  when  the  defendant  has 
derived  benefit  from  the  consideration  and  has  after- 
wards made  an  express  promise  to  the  plaintiff  or  has 
recognized  the  plaintiff's  act;  and  it  is  only  necessary  in 
cases  of  executed  consideration  to  state  that  the  con- 
sideration for  the  defendant's  promise  moved  at  his  re- 
quest. The  executed  consideration  must,  in  legal  estima- 
tion, be  of  some  value.** 

In  the  statement  of  an  executoiy  consideration,  a 
greater  degree  of  certainty  is  required.  The  considera- 
tion and  promise  of  the  defendant  are  two  distinct  things, 
and,  in  order  to  show  that  the  plaintiff  has  a  right  of  ac- 
tion, it  is,  in  general,  necessary  to  aver  performance  of 
the  consideration  on  his  part,  which  allegation,  being 
material  and  traversable,  must  be  made  with  proper  cer- 
tainty of  time  and  jolace.  This  obligation  of  averring 
performance  imposes  on  the  plaintiff  the  necessity  of 
stating  the  consideration  with  a  greater  degree  of  cer- 
tainty and  minuteness  than  in  the  case  of  executed  con- 
sideration, for  the  court  would  otherwise  be  unable  to 
judge  whether  the  performance  averred  in  the  declara- 
tion was  sufficient." 

44  Bromley  v.  Goff,  75  Mich.  213;  45  Bromley  v.  Goff,  75  Mich.  213; 

Balcom  v.  Craggin,  5  Pick.  (Mass.)  Eogers  v.  Inhabitants  of  Newbury, 

295;  Jewctt  v.  Somerset,  1  Me.  128;  105     Mass.     533;      Cunningham     v. 

Hicks  V.  Burhans,  10  Johns.  (N.  Y.)  Shaw,  7  Pa.  St.  401. 
243;  Harding  v.  Cragie,  8  Vt.  501. 
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A  concurring  consideration  occurs  in  the  case  of 
mutual  promises  and  partakes  of  the  nature  of  the  pre- 
ceding two.  The  plaintiff's  promise  is  executed,  but  the 
thing  he  has  engaged  to  perform  is  executory,  as  in 
promises  to  marry  or  to  submit  to  an  award.  The  prom- 
ises of  each  party  must  in  general  be  concurrent  or 
obligatory  on  both  at  the  same  time  to  render  the  promise 
of  either  binding  and  must  be  so  stated  in  pleading.  It 
is  not  always  necessary  to  aver  performance  of  the  thing 
stipulated  to  be  done,  the  plaintiff's  agreement  to  per- 
form being  a  sufficient  consideration.*® 

Great  accuracy  is  required  in  the  statement  of  the  con- 
sideration which  forms  the  basis  of  the  contract,  and,  if 
any  error  appear  to  have  been  made  in  describing  it,  the 
consequence  will  be  that  the  whole  contract  is  misde- 
scribed  and  the  plaintiff  subjected  to  the  evils  of  a  vari- 
ance between  the  pleading  and  the  proof.*'  The  whole 
of  the  consideration  should  be  stated,  for,  if  any  part  of 
an  entire  consideration  or  of  a  consideration  consisting 
of  several  things  be  omitted,  the  plaintiff  will  fail  at  the 
trial  on  the  ground  of  variance."  It  is  also  important 
that  the  consideration  stated  in  the  declaration  should 
be  proved  to  the  extent  alleged,  for,  in  general,  when  the 
consideration  proved  falls  short  of  that  which  is  stated 
in  the  declaration,  the  variance  will  be  equally  fatal  as 
when  the  proof  exceeds  the  statement.  But  where  there 
is  no  direct  contradiction  between  the  allegation  and  the 
evidence,  it  is  in  general  sufficient  that  they  agree  in 
substance.*® 

46  Warden  v.   Williams,  62  Mich.  47  Cleaves  v.  Lord,  3  Gray  (Mass.) 

50;  Garlock  v.  Motz  Tire  &  Eubber  71. 

Co.,  192  Mich.  665;  McCall  v.  Welch,  48Eose  v.  Jackson,  40  Mich.   29; 

3  Bibb   (Ky.)    289;   Payne  v.  Cave,  Tillman    v.    Fuller,    13    Mich.    113; 

3  T.  E.  148;  Woods  v.  Eice,  4  Mete.  Detroit,  etc.,   E.   Co.   v.   Forbes,  30 

(Mass.)    481;    James  v.  Fulcrod,   5  Mich.  165. 

Tex.  512.  49  1  Chit.  PI.  305-307. 
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§  51.  Promise  or  contract. 

After  showing  the  consideration,  the  declaration  pro- 
ceeds to  state  the  defendant's  promise  or  contract. ^•^  And 
this  it  should  not  fail  to  do,  either  by  expressly  averring 
that  the  defendant  ''promised"  or  by  other  eqnivalent 
words.*^  The  promise  to  be  recovered  upon  must  be  set 
out  in  the  declaration.*''  Certainty  to  a  common  intent 
is  all  that  is  required." 

The  declaration  should  specify  the  names  of  the  parties 
by  and  to  whom  the  promise  was  made.  If  the  plaintiff 
sues  in  a  representative  capacity  upon  a  contract  or 
promise  made  to  the  person  whom  he  represents,  and  not 
to  the  plaintiff  personally,  he  must  set  up  specially  tlie 
representative  capacity  in  w^hich  he  sues."  This  should 
be  done  by  using  the  words,  ''as  trustee,"  "as  adminis- 
trator," etc.,  according  to  the  fact,  for,  if  the  word  "as" 
be  omitted,  the  mere  addition  to  the  party's  name  of  the 
word,  "trustee,"  "administrator,"  etc.,  will  be  regarded 
as  only  descriptive  of  the  person.**  Should  the  word 
"as"  be  omitted,  however,  the  mistake  may  be  cured  by 
amendment,  the  courts  being  very  liberal  in  respect  of 
allowing  amendments  of  the  names  of  parties.*® 

All  those  parts  of  the  contract  which  are  material  for 
the  purpose  of  enabling  the  court  to  form  a  correct  idea 
of  what  the  contract  actually  was,  or  which  are  neces- 
sary for  the  purpose  of  furnishing  the  jury  with  a  crite- 
rion in  the  assessment  of  damages,  should  be  stated  with 
certainty  and  precision.*' 

50  1   Chit.  PI.  ;W7.  66  Smith  v.  Pinney,  86  Mich.  484; 

51  Hoard  v.  Little,  7  Mieh.  468;  Final  v.  Backus,  18  Mich.  218;  Kim- 
Avery  v.  Inhabitants  of  Tyringhain,  ball  &  Austin  Mfg.  Co.  v.  Vroman, 
;>  Mass.  170.  35  Mieh.  310;  Merrill  v.  Kalamazoo, 

52Beochor  v.  Pettee,  40  Mich.  181.  35  Mich.  211;  McLaughlin  v.  Wilks. 

53  Sexton  v.  Holmes,  3  Munf .  42  Mich.  553 ;  Morford  v.  Dieffen- 
(Va.)   566.  backer,    54    Mich.    603;     Cragin     v. 

54  Smith  v.  Pinney,  86  Mich.  484.  Gardner,  64  Mich.  402. 

55  Smith  v.  Pinney,  86  Mich.  484.  57  Rose  v.  .Jackson,  40  Mieh.  29. 
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When  the  contract  is  in  writing,  it  was  I'oiinerly  not 
necessary  to  state  that  circumstance  in  the  declaration, 
even  in  the  case  of  contracts  w'ithin  the  statute  of 
frauds."  But  the  rule  in  this  state  now  provides  that, 
whenever  a  cause  of  action  or  defense  is  based  upon  a 
written  instrument  or  document,  the  substance  only  of 
such  instrument  or  document  shall  be  set  forth  in  tlie 
pleading,  and  a  copy  thereof  shall  be  attached  to  tho 
pleading  as  an  exhibit,  which  shall  be  deemed  to  )»(•  a 
pai't  of  the  pleading,  or  such  copy  may  with  like  effect  be 
set  forth  in  the  pleading;  but  such  copy  need  not  be  at- 
tached or  set  forth  when  the  written  instrument  or  docu- 
ment is  one  the  form  of  which  is  prescribed  ])y  statute.^* 

In  regard  to  how  much  of  a  contract  it  is  essential  to 
state  in  the  declaration,  it  should  be  said  that  it  is  suffi- 
cient to  state  those  parts  of  the  contract  whereof  a  breach 
is  counted  upon,  or,  in  other  words,  to  show  so  much  of 
the  terms  beneficial  to  the  plaintiff  as  constitutes  the 
point  for  the  failure  of  which  he  sues,  and  that  it  is  not 
necessary  to  set  out  in  the  declaration  other  parts  not 
qualifying  or  varying  in  any  respect  the  material  parts 
mentioned.  The  statement  of  additional  matter  would 
be  needless  prolixity,  w^hich,  though  it  does  not  vitiate 
the  declaration,  is  much  censured  by  the  courts  when 
carried  to  any  considerable  excess.  It  has  been  well  said 
that  perfection  in  pleading  consists  in  combining  brevity 
with  the  requisite  certainty  and  precision.^" 

The  contract  must  be  stated  correctly,  for,  if  tlie  evi- 
dence differ  from  the  statement,  there  is  a  variance,  the 
contract  being  in  its  nature  entire;  in  which  respect, 
cases  of  tort  differ,  for,  torts  being  divisible  in  their  iia- 

58  Harris      Photographi.-      Supply  69  Cir.  Ct.  Rule  21.  §  6. 

Co.  V.  Fisher,  81  Mich.  i:'.6;   Dayton  60  Detroit,  et<\,  R.   Co.   v.   Forbes, 

V.  Williams,  2  Doug.  31;   Nelson  v.  .10  Mich.  16o;   Henry  v.  Clolaml.  H 

Dubois,    13    .Johns.     (N.    Y.)     177;  Johns.  (N.  Y.)  400. 
Walker  v.  Richards,  39  N.  H.  259; 
Blick  V.  Briggs^  6  Ala.  687. 
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ture,  the  proof  of  a  part  of  the  tort  or  injury  alleged  will 
support  the  declaration  and  will  not  involve  a  variance." 

§  52.  Performance  of  conditions  precedent. 

When  the  obligation  resting  on  the  defendant  to  per- 
form his  contract  depends  upon  any  event  which  would 
not  otherwise  appear  from  the  declaration  to  have  oc- 
curred, it  is  obvious  that  an  averment  of  such  event  is 
essential  to  a  logical  statement  of  the  cause  of  action  and 
should  precede  the  statement  of  the  breach.^^ 

When  the  consideration  of  the  defendant's  contract 
was  executed  or  past  at  the  time  of  making  the  contract, 
and  his  performance  was  not  to  depend  on  any  subse- 
quent event  or  other  circumstance  essential  to  the  action, 
the  declaration  should  proceed  at  once  from  the  state- 
ment of  the  contract  to  the  breach  without  any  inter- 
mediate averments ;  but  when  the  consideration  of  the  de- 
fendant 's  contract  was  executory  or  his  performance  was 
to  depend  on  some  act  to  be  done  or  forborne  by  the 
plaintiff  or  on  some  other  event,  the  plaintiff  must  aver 
the  fulfillment  of  such  condition  precedent  or  show  some 
excuse  for  the  non-fulfillment.^^  In  case  of  reciprocal 
promises  constituting  mutual  conditions  to  be  jDerformed 
at  the  same  time,  the  plaintiff  must  aver  performance  or 
a  readiness  to  perform  his  part  of  the  contract.^* 

In  averring  an  excuse  of  performance  by  the  plaintiff, 
he  must  state  his  readiness  to  perform  and  the  particular 
circumstances  which  constitute  such  excuse.^^    In  stating 

61  Kalamazoo  Novelty  Mfg.  Works  mance  of  a  condition  precedent  in 
V.  Macalister,  40  Mich.  84.  a  contract,  it  is  sufficient  to  allege 

62  Nickerson  v.  Bridgeport  Hy-  generally  that  the  plaintiff  per- 
draulie  Co.,  46  Conn.  24;  Weeks  v.  formed  all  the  conditions  on  his 
O  'Brien,  141  N.  Y.  199 ;  Camp  v.  part.  If  the  allegation  be  denied  by 
Barker,  21  Vt.  460  the    defendant,    the    facts    showing 

63  Sauer  v.  McClintic-Marshall  performance  must  be  proved  on  the 
Const.  Co.,  179  Mich.  618,  625.  trial.     Cir.  Ct.  Eule  21,  §  5. 

But  by  rule  of  court  it  is  now  pro-  64  1  Chit.  PI.  329. 

vided   that   in  pleading  the  perfor-  66  1  Chit.  PI.  335. 


§  53  Pleading  1393 

an  excuse  for  non-performance,  the  plain  tilt*  must  in 
general  show  that  the  defendant  either  prevented  per- 
formance or  rendered  it  unnecessary  by  his  neglect  or 
by  his  discharging  the  plaintiff  from  perfoi-mance.^*^ 
WJiere  the  respective  acts  to  be  done  by  the  i)laintin'  and 
defendant  were  mutual  and  w<'re  to  be  ))erf'(H-nied  at  tiic 
same  time,  the  plnintilT  siiouid  avei'  liis  I'eadiness  to  pcv- 
foi*m  his  part,  and  either  that  the  defendant  negleeled  lo 
attend  or  do  some  otiier  act  when  necessary  or  that  he 
refused  to  perform  his  j)ait  or  disehai'ged  the  i)laintin' 
from  his  performance.^'^ 

§  53.  Breach  of  contract. 

The  breach  of  the  contract,  being  an  essential  part  of 
the  cause  of  action,  must  be  stated  in  the  declaration. 
When  the  special  count  in  assumpsit  is  merely  for  a 
money  demand  and  connnon  counts  are  subjoined,  the 
usual  breach  in  tlie  conclusion  of  the  declaration  will  in 
general  sufhce.'^^  But  when  the  breach  is  special,  and  not 
merely  the  non-payment  of  money,  it  is  usually  stated 
in  each  special  count.^® 

The  allegation  of  the  breach  must  obviously  be  gov- 
erned by  the  nature  of  the  stipulation.  It  must  show  the 
subject-matter  of  the  complaint  and  should  be  in  the 
words  of  the  contract  either  negatively  or  afhrmatively, 
when  this  would  not  be  too  general,  or  in  words  which 
are  co-extensive  with  the  import  and  effect  of  it.'^°  Al- 
tiio'.igh  a  merely  general  averment  that  "the  defendant 
did  not  perform  his  agreement"  may  l)e  insufficient,  yet, 
as  tlie  defendant  must  know  in  what  respects  he  has  or 
has  not  performed  his  contract,  any  great  particularity 
ought  not  on  j)i-ineiple  to  l)e  refpiired.'^ 

66  1  Chit.  PI.  335.  70  1  Chit.  TM.  342,  343.     Soo  Cook 

67  1  Chit.  PI.  335.  V.  Dade,  191  Mich.  561. 

6*1   Chit.  PI.  342.  71  Stone  v.  Wcndover,  2  Mo.  App. 

69  See  Anderson  Forge  &  Machine      247. 
Co.  V.  Sterling  Motor  Co.,  201  Midi. 
429. 

2  Abbott— 19 
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At  common  law,  several  breaches  of  the  same  specific 
stipulation  could  not  be  assigned  in  one  count,  for  this 
amounted  to  duplicity,  but  several  breaches  of  distinct 
stipulations  could  be  assigned  in  one  count,  though  it 
was  usually  considered  better  to  assign  each  in  a  sepa- 
rate count.  Now,  however,  in  Michigan,  different 
breaches  of  a  contract  may  be  set  out  in  the  same  count.'^ 

§  54.  Damages. 

Whenever  there  has  been  a  breach  of  contract,  the 
plaintiff  must  be  entitled  to  some  damages,  however  diffi- 
cult it  may  be  to  ascertain  the  amount.  The  damages, 
however,  which  the  plaintiff  may  recover  are  such  only 
as  are  proximate  and  not  remote  or  depending  upon  a 
contingency.  Such  damages  as  are  presumed  necessarily 
to  result  from  the  breach  of  contract  need  not  be  stated 
with  particularity,  but  in  other  cases  it  is  essential  to 
state  the  damage  specially  and  circumstantially  in  order 
to  apprise  the  defendant  of  the  facts  intended  to  be 
proved,  or  the  plaintiff  will  not  be  permitted  to  give  evi- 
dence of  such  damage  on  the  trial.'^  The  damages  should 
be  stated  according  to  the  facts  of  the  case,  but  no  in- 
convenience will  arise  from  a  statement  of  damage  or  in- 
jury greater  than  the  proof.  On  the  other  hand,  care 
should  be  taken  to  state  the  damages  large  enough,  be- 
cause it  is  the  rale  that  the  plaintiff  cannot  recover  more 
damages  than  are  alleged,'*  and  formerly  it  was  required 
that  the  surplus  should  be  remitted  before  the  judgment 

72Cir.  Ct.  Rule  22,  §2.     See  Peo-  Chandler  v.  AlUson,  10  Mich.  400; 

pie  V.  Plymouth  Plank-Eoad  Co.,  31  Shaw    v.    Hoffman,    21    Mich.    151; 

Mich.   178;   Nave  v.  Berry,  22  Ala.  Kreuger  v.  Le  Blanc,   62  Mich.  70; 

382;      Chambers     v.     Bobbins,     28  Brink  v.  Preoff,  44  Mich.  69;  Allen 

Conn.  544;  Smith  v.  Boston,  etc.,  E.  v.  Kinyon,  41  Mich.  281;   Keiser  v. 

Co.,  36  N.  H.  458;  Fisk  v.  Tank,  12  Loomis,    47    Mich.    16;     Gilbert    v. 

Wis.   276.  Kennedy,   22   Mich.    117;    Hitchcock 

7SBateman    v.    Blake,    81    Mich.  v.  Pratt,  51  Mich.  263. 
227;  Goddard  v.  Westcott,  82  Mich.  74Abernathy   v.    Van   Buren    Tp., 

180;  Kuhn  v.  Freund,  87  Mich.  545;  52  Mich.  583. 
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would  be  entered.  But  now,  under  the  statute,  the  ad 
damnum  clause  may  be  amended  so  as  to  cover  the  ver- 
dict.''« 

Form  of  Declaration  for  Improper  Performance  of  Contract 
(S.  B.  A.  Form) 

(Title  of  court  and  cause.) 

The  plaintiff  says: 

1.  That,  on  ,  19..,  he  made  a  contract  in  writing  with,  the  de- 
fendant, a  copy  of  which  is  attached  hereto  and  marked  Exhibit  A,  by 
which  the  defendant  agrees  to  repair  the  plaintiff's  house  in  a  good  and 
workmanlike  manner  and  with  the  best  quality  of  materials. 

2.  That  the  defendant  did  not  repair  said  house  in  a  good  and  work- 
manlike manner  and  did  not  use  the  best  quality  of  materials,  but  failed 
to  do  so  in  the  following  particulars: 

The  workman  was  bad  in  the  following  respects: 
(State  the  items.) 

The  materials  were  bad  in  the  following  respects: 
(State  the  items.) 

3.  Wherefore,  etc. 

§  55.  Common  counts. 

The  common  counts  in  assumpsit  are  frequently  suffi- 
cient without  any  special  count,  but  even  where  the 
declaration  contains  a  special  count,  it  is  in  general  ad- 
visable to  insert  one  or  more  of  the  common  counts.'^ 
The  common  counts  are  frequently  useful  to  enable  the 
plaintiff  to  recover  and  save  the  verdict  in  case  the  evi- 
dence does  not  suffice  to  sustain  the  allegations  of  the 
special  count. 

The  common  counts  in  assumpsit  are  founded  on  ex- 
press or  implied  promises  to  pay  money  in  consideration 
of  a  precedent  and  existing  debt.  In  general,  the  con- 
sideration must  have  been  executed,  not  executory,  and 

75  Cicotte  V.  County  of  Wayne,  59  76  1    Chit.    PI.    349;    Carland    v. 

Mich.    509;     Borden    v.    Clark,    26  Western  Union  Tel.  Co.,  118  Mich. 

Mich.    410;    Kenyon    v.    Woodward,  369;    Wyman  v.   Crowley,  33   Mich. 

16  Mich.  326.     And  see  McCormick  84. 
Harvesting  Machine  Co.  v.   McKee, 
51  Mich.  426. 
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the  plaintiff  must  have  been  entitled  to  payment  in 
money,  not  merely  to  the  delivery  of  a  bill  of  exchange  or 
of  goods,  unless  tlie  time  for  i)ayment  of  such  bill  has 
expired." 

Where  there  is  an  express  agreement  between  the  par- 
ties covering  the  subject-matter,  the  law  will  not  imply 
oneJ*  An  express  agreement  may  be  proved  under  the 
common  counts,  when  the  plaintiif  has  executed  it  upon 
his  part  and  nothing  remains  but  the  payment  of  money 
by  the  defendant.  But  if  the  contract  still  remains  exec- 
utory on  the  part  of  the  plaintiff,  or  if  the  defendant's 
promise  is  to  perform  some  other  act  than  the  mere  pay- 
ment of  money,  the  plaintiff  must  declare  specially.'^ 
Sometimes  an  express  agreement,  though  partly  per- 
formed, has  been  abandoned  by  the  mutual  consent  of  the 
parties  or  has  been  rescinded  by  some  act  of  the  defend- 
ant, and,  when  this  is  the  case,  the  plaintiff  may  resort 
to  the  common  counts  alone  to  recover  for  what  he  has 
done,  although  it  was  done  under  the  terms  of  the  spe- 
cial agreement.  So,  also,  where  there  was  a  special  agree- 
ment, but  what  the  plaintiff  has  done  under  it  was  not 
performed  in  the  stipulated  time  or  manner,  and  yet  Avas 

77  Gibbs  V.  Blanchard,  15  Mich.  ever,  that  claim  for  balance  of  a 
292.  bill  was  not  based  on  a  special  con- 

78  Schurr    v.     Savigny,    85    Mich.       tract. 

144 ;    Galloway  v.   Holmes,  4  Doug.  79  Nugent   v.    Teaehout,   67   Mich. 

330;   Hunt  v.  Sackett,  31  Mich.  18;  571;   Cook  v.  Dade,  191  Mich.  561; 

Wilson    V.    Wagar,    26    Mich.    452 ;  Pierson  v.  Spaulding,  61  Mich.  90 ; 

Boughton  V.  Houghton's  Estate,  111  White    v.    Taylor,    113    Mich.    543; 

Mich.    26;    Thorp    v.    Bateman,    37  Flint,  etc.,  R.  Co.  v.  Wayne  Circuit 

Mich,    68;    Butterfiold    v.    Seligman,  Judge,  108  Mich.  80;  Nicol  v.  Fitch, 

17   Mich.    95;    Peters    v.    riallaohev,  115  Mich.  15;   Stromc  v.  Lyon,  110 

:'.7  Mich.  407.  Mich.  680;  Bush  v.  Brooks,  Vo  Midi, 

Damages    for   broafh   of   contract  446;   Thomas  v.  Caulkett,  57   Mich, 

cannot  l)e  recovered  under  the  com-  .'192;    Miner  v.   O 'Harrow,   60   Mich, 

mori   counts.     Detroit  River  Transit  91  ;  Phippen  v.  Morehouse,  50  Midi. 

Co.   V.   Aldrich,  176  Midi.  357,  362;  357;   Begole  v.   McKenzie,  26  Midi. 

Michigan    Hardware    Co.    v.    Merri-  470;  Waldecker  v.  Smith,  197  Mich. 

field,    186   Mich.    253,   holding,   how-  58. 
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benelicial  to  the  defendant  and  has  been  accepted  by  him, 
the  plaintiff  may  recover  on  the  common  counts  for  the 
reasonable  value  of  the  benefit  which,  upon  the  whole, 
the  defendant  has  derived  from  what  he  has  done.'" 

§  56.  Kinds  of  common  counts. 

The  common  counts  are  (1)  the  indebitatus  count,  (2) 
the  quantum  meruit,  (3)  the  quantum  valebant,  (4)  the 
account  stated. 

Form  of  Declaration  on  the  Common  Counts  in  Assumpsit  (Consolidated) 

The  Cireuit  Court  for  the  County  of   

(Title  of  cause,  if  suit  not  commenced  by  declaration.) 
County  of ,  ss. 

A.  B.,  plaintiff  in  this  suit,  by  J.  K.,  his  attorney,  complains  of  C.  D., 
defendant  herein,  of  a  plea  of  trespass  on  the  case  upon  promises,  filing 
this  declaration  -with  notice  to  plead  indorsed  thereon,  as  commencement 
of  suit  (or,  the  said  C.  D.  having  been  duly  summoned  to  answer  the  said 
A.  B.,  of  a  plea  of  trespass  on  the  case  upon  promises). 

The  plaintiff  says: 

1.  That  the   said   defendant  heretofore,  to   wit,   on  the    day   of 

,  A.  D ,  at  ,  in  said  county  of  ,  was  in- 
debted to  the  plaintiff  in  the  sum  of    dollars,  for  the  price  and 

value  of  goods  then  and  there  sold  and  delivered  by  the  plaintiff  to  the 
defendant,  at  his  request;  and  in  a  like  sum  for  the  price  and  value  of 
work  then  and  there  done,  and  materials  for  the  same  provided,  by  the 
plaintiff  for  the  defendant,  at  his  request;  and  in  a  like  sum  for  money 
then  and  there  lent  by  the  plaintiff  to  the  defendant,  at  his  request;  and 
in  a  like  sum  for  money  then  and  there  paid  by  the  plaintiff  for  the  use 
of  the  defendant,  at  his  request;  and  in  a  like  sum  for  money  then  and 
there  received  by  the  defendant  for  the  use  of  the  plaintiff;  and  in  a  like 
sum  for  money  then  and  there  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  an  account  stated  between  them.  2.  That  thereupon  the  said 
defendant,  in  consideration  of  the  premises  respectively,  then  and  there 
promised   the  plaintiff   to  ]>ay  him   the  said  several   sums  of  money  respec- 

80  Andre  v.  Hardin,  .^2  Mich.  .'524;  School   District,   25   Mich.   419;    Be- 

Allen    v.    McKibbiii,    .1    Mich.    449;  gola    v.    McKenzie,    26    Mich.    470; 

Chapman    v.    Dease,   .'!4    Mich.    'M't;  Crane    v.   <Jrassman,   27   Mich.   44.'.; 

Mitchell    V.    Scott,    41    Mich.    108;  McQueen   v.  Gamble,  .•;;{  Mich.  344; 

Curtis  V.  Flint,  etc.,  R.  Co.,  ,32  Mich.  Blackwood    v.    Brown,   34    Mich.   4; 

291 ;   Dickinson  v.  Dustin,  21   Mich.  Gross  v.  Creyts,  130  Mich.  672. 
561;  Wildey  v.  Paw  Paw  Fractional 
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lively  on  request.  3.  That  the  said  defendant  has  not,  although  often  re- 
quested so  to  do,  paid  any  of  the  said  sums  of  money,  or  any  part  thereof. 

4.  Wherefore    the    plaintiff    claims   a   judgment    for    the    sum    of    

dollars. 

J.  K., 
Plaintiff's  Attorney. 
Business  address: 

,  Mich. 

§  57.  Indebitatus  count. 

The  indebitatus  assumpsit  count  states  that  the  de- 
fendant on,  etc.  (naming  a  day  before  the  commence- 
ment of  the  suit),  was  indebted  to  the  plaintiff  in  a  sum 
of  money,  for,  etc.  (as  for  use  and  occupation,  or  for  real 
property  sold,  or  for  goods  sold,  or  for  work,  or  for  some 
other  pre-existing  debt  on  a  simple  contract  incurred  at 
the  defendant's  request),  and  that,  being  so  indebted,  the 
defendant,  in  consideration  thereof,  promised  the  plain- 
tiff to  pay  him  the  said  sum  of  money  on  request.^^ 

Form  of  Indebitatus  Count  in  Assumpsit  (General  Form) 

The   plaintiff  says: 

1.  That  heretofore,   to   wit,   on    ,   at    ,   the   said   defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of  dollars,  for  (here 

state  for  what  the  indebtedness  accrued).  2.  That,  being  so  indebted,  the 
said  defendant,  in  consideration  thereof,  then  and  there  undertook  and 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request. 
3.  That  the  said  defendant,  although  often  requested  so  to  do,  has  not 
paid  the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plaintiff.     4. 

Wherefore  the  plaintiff  claims  a  judgment  for  the  sum  of dollars. 

J.  K., 
Plaintiff 's   Attorney. 

Form  of  Indebitatus  Count  in  Assumpsit  for  Real  Estate  Sold  and 

Conveyed 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to   the  said  plaintiff   in   the   sum   of    dollars,   for   certain 

lands  and  tenements  then  and  there  sold  and  conveyed  by  the  said  plaintiff 
to  the  said  defendant  at  his  request.  2.  That,  being  so  indebted,  the  said 
defendant,  in  consideration  thereof,  then  and  there  undertook  and  prom- 
ised the  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request.  3. 
That  the  said  defendant,  etc. 

81 1  Chit.  PI.  352. 
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Form  of  Indebitatus  Count  in  Assumpsit  for  Board  and  Lodging 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  the  use  and 

occupation  of  certain  rooms  and  furniture  of  the  said  defendant,  before 
that  time  used  and  enjoyed  by  the  said  defendant,  by  permission  of  the 
said  plaintiff,  at  the  said  defendant's  request,  and  for  meat,  drink,  lodging, 
washing  and  other  necessities  before  that  time  provided  by  the  plaintiff 
for  the  defendant  at  his  request.  2.  That,  being  so  indebted,  the  said  de- 
fendant, in  consideration  thereof,  then  and  there  undertook  and  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request.  3.  That 
the  said  defendant,  etc. 

Form  of  Indebitatus  Count  In  Assumpsit  for  Carriage  of  Goods 

by   Land 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on    ,  at    ,  the  said  defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of    dollars,  for  the 

carriage  and  conveyance  of  certain  goods,  wares  and  merchandise  by  the 
said  plaintiff  in  certain  cars  before  that  time  for  the  said  defendant  at  his 
request.  2.  That,  being  so  indebted,  the  said  defendant,  in  consideration 
thereof,  then  and  there  undertook  and  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  on  request.    3.  That  the  said  defendant,  etc. 

Form  of  Indebitatus  Count  in  Assumpsit  for  Hire  of  Horses,  etc. 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of dollars  for  the  use  and 

hire  of  certain  horses,  carriages,  goods  and  chattels  before  that  time 
let  by  the  said  plaintiff  to  the  said  defendant  at  his  request,  and  by  the 
said  defendant  had,  used  and  enjoyed.  2.  That  being  so  indebted,  the 
said  defendant,  in  consideration  thereof,  then  and  there  undertook  and 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request. 
3.  That  the  said  defendant,  etc. 

§  58.  Quantum  meruit  count. 

The  quantum  meruit  count,  instead  of  stating  tliat  the 
defendant  was  indebted  to  the  plaintiff  in  a  certain  sum 
of  money  for  work,  etc.,  as  in  the  indebitatus  count,  states 
that  afterwards,  to  wit,  on,  etc.,  in  consideration  that  the 
plaintiff  at  the  request  of  the  defendant  had  done  work, 
etc.  (stating-  the  subject-matter  of  the  debt  according  to 
the  fact,  and  usually  as  in  the  indebitatus  count),  he,  the 
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defendant,  promised  the  plaintiff  to  pay  him  so  much 
money  as  he  therefor  reasonably  deserved  to  have,  and 
that  the  plaintiff  therefor  deserved  to  have  a  named  sum, 
whereof  the  defendant  afterwards,  to  wit,  on,  etc.,  had 
notice.*^ 

Form  of  Quantum  Meruit  Count 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  in  consideration  that  the 

said  plaintiff,  at  the  reqiiest  of  the  said  defendant,  had  done  and  performed 
certain  work  and  labor  (or,  services)  for  the  said  defendant  in  (here  state 
wherein  the  work  and  labor  done  or  services  rendered  consist),  the  said 
defendant  undertook  and  promised  the  said  plaintiff  to  pay  him,  on  re- 
quest, so  much  money  therefor  as  he  reasonably  deserved  to  have.  2.  That 
the  said  plaintiff  then  and  there  reasonably  deserved  to  have  therefor  the 
sum  of  dollars.     3.  That  the  said  defendant,  etc. 

§  59.  Quantum  valebant  count. 

The  quantum  valebant  count  is  in  general  confined  to 
the  case  of  a  claim  for  goods  sold,  and,  instead  of  the 
quantum  meruit,  states  that  the  defendant  promised  to 
pay  so  much  as  the  goods  were  reasonably  worth,  and 
concludes  with  a  corresponding  averment  that  they  were 
reasonably  worth  a  named  sum  and  that  the  defendant 
had  notice  thereof.'^ 

Form  of  Quantum  Valebant  Count 

The  plaintiff   says: 

1.  That,  heretofore,  to  wit,  on   ,  at   ,  in  consideration  that 

the  said  plaintiff,  at  the  request  of  the  said  defendant,  had  sold  and  de- 
livered to  the  said  defendant  (or,  had  bargained  and  sold  to  the  said  de- 

82  1  Chit.  PI.  3.52.  utc,  it  is  held  that  no   recovery  for 

There    can   be    no   recovery    on   a  services  performed  can  be  had  on  a 

quantum    meruit    where    there    is    a  quantum   meruit.     Smith  v.   Starke, 

definite    contract    for    compensation  196    Mich.    311;    Slocum    v.    Smith, 

for    services.      Fuehs    v.    Standard  195  Mich.  281 ;  Paul  v.  Graham,  193 

Thermometer  Co.,  178  Mich.  37,  and  Mich.  447.     See  also  Smith  v.  Chase 

see  §  55,  ante,  and  Assumpsit,  §  3.  &  Barker  Piano  Mfg.  Co.,  185  Mich. 

If  a  contract  for  commissions  for  313. 

selling   real    estate   is   void   because  83  1  Chit.  PI.  352. 
not  in   writing  as  required   by  stat- 
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fc'ii(lant)  certain  goods  and  chattels,  the  said  defendant  undertook  and 
promised  the  said  plaintiff  to  pay  him,  on  request,  so  much  money  therefor 
as  the  same  were  then  and  there  reasonably  worth.     2.  That  the  said  goods 

and  chattels  were  then  and  there  reasonably  worth  the  sum  of dollars. 

3.  That  the   said  defendant,  etc. 

§  60.  Account  stated. 

The  count  iiiwn  an  account  stated  alleges  that  the  de- 
fendant on  a  named  day,  month  and  year  was  indebted 
to  the  plaintiff  in  a  certain  sum  of  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  an  account  tlien 
stated  between  them,  and  avers  a  promise  as  in  the  in- 
debitatus count,** 

§  61.  Indebitatus  for  real  property  sold. 

The  indebitatus  count  includes  a  count  for  real  prop- 
erty sold,  and  may  be  used  to  recover  the  price  or  value 
of  an  estate  sold  by  the  plaintiff  to  the  defendant.'** 

§  62.  Indebitatus  for  use  and  occupation. 

The  common  count  for  use  and  occupatit>n  is  of  fre- 
quent occurrence,*^  and  is  appropriate  without  reference 
to  the  form  of  the  lease.'"' 

Form  of  Indebitatus  Count  in  Assumpsit  for  Use  and  Occupation 

Tiio  plaintiff  says: 

1.  That,   heretofore,   to   wit,  on    ,   at    ,   the  said   defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  the  use 

and  oc<'upation  of  certain  lands  and  tenements,  with  the  appurtenances 
thereunto   belonging,   of  the   said  plaintiff,   and,  by   the   permission   of  the 

84  See  §68,  post.  Kantner,  36  Mich.  316;   Hogsett  v. 

85  Miner   v.    O 'Harrow,    60   Mich.      Ellis,  17  Mich.  351,  357;  Dwight  v. 
91;    Nugent   v.   Teachout,  67  Mich.      Cutler,  3  Mich.  566. 

571;    Newman   v.   Baker,  131   Mich.           87  Conkling    v.    Tuttle,    52    Mich. 

89.  630;  Heyerman  v.  Kanter,  36  Mich. 

For  form  of  count,  see  §57,  ante.      316;    Dalton   v.  Laudahn,   30   Mich. 

86  1  Chit.  PI.  354.  .  349. 

When  common  count  for  use  and  No   recovery   can    be   had    on   the 

occupation    proper,     see     Smith     v.  common  count  for  use  and  oecupa- 

Haight,  185  Mich.  512;  Kobinson  v.  tion  where  the  occupancy  is  adverse. 

Batzer,  195  Mich.  235;  Hyerman  v.  Smith  v.  Haight,  188  Mich.  512. 
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said  plaintiff,  for  a  long  time  held  and  enjoyed  by  the  said  defendant.  2. 
That,  being  so  indebted,  the  said  defendant,  in  consideration  thereof,  then 
and  there  undertook  and  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  on  request.     3.  That  the  said  defendant,  etc. 

§  63.  Indebitatus  for  goods  sold. 

The  common  indebitatus  count  to  recover  the  price  or 
value  of  goods  sold  by  the  plaintiff  to  the  defendant 
states  that  the  defendant  was  indebted  to  the  plaintiif 
for  goods  by  the  plaintiff  sold  and  delivered  to  the  de- 
fendant at  his  request.  In  order  to  maintain  the  count 
for  goods  sold  and  delivered,  it  is  essential  that  the  goods 
have  been  delivered  to  the  defendant  or  his  agent  or  to 
a  third  person  not  credited  by  the  plaintiff,  at  the  request 
of  the  defendant,  or  that  something  equivalent  to  a  de- 
livery has  occurred;  and,  if  not  delivered,  but  still  on 
the  premises  of  the  vendor,  though  packed  in  boxes  fur- 
nished by  the  purchaser,  the  plaintiff  would  be  non- 
suited, for  in  such  case  he  should  have  declared  for  goods 
bargained  and  sold  or  specially.^^  Evidence  of  the  sale 
of  animate  property,  e.  g.,  oxen,  is  admissible  under  the 
common  count  for  goods  sold  and  delivered.^^  Where  the 
terms  of  a  special  agreement  for  the  sale  and  delivery  of 
goods  have  been  fully  carried  out  by  the  seller,  where  the 
goods  have  been  discriminated  and  singled  out  from 
others,  where  all  things  needful  to  ascertain  the  price 
have  been  done, — in  short,  where  the  property  in  the 

88  1    Chit.    PI.    355;    McGraw    v.  where  the  sale  is  on  credit  and  the 

Sturgeon,   29   Mich,   426;    Eichards  credit   has   not    expired    (Gibbs    v. 

V.  Burroughs,  62  Mich.  117;  Begble  Blanchard,   15  Mich.   292).     So  an 

V.   McKenzie,  26  Mich,   470;    Clark  action  will  not  lie  on  the  common 

V.  Moore,  3  Mich,  55;  Gage  v.  Mey-  counts  to  recover  the  value  of  un- 

ers,  59  Mich,  300;  Ginsburg  v.  Cut-  delivered    goods,    part    of    a    larger 

ler  &  S.  Lumber  Co,,  85  Mich,  439;  quantity    all    sold    together    for    a 

Goodspeed    v.    South   Bend    Chilled  lump  sum.    Applebaum  v.  Goldman, 

Plow   Co.,  45   Mich.   237;    Stone   v.  155  Mich.  369. 

Nichols,   43   Mich.    16;    Gardner   v.  89  Weston  v.  McDowell,  20  Mich. 

Gorham,  1  Doug.  507.  353. 

A     special     count     is     necessary 
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goods  has  passed  and  nothing  remains  but  a  duty  on  the 
part  of  the  buyer  to  make  payment  of  the  price  in  money, 
— the  amount  may  be  recovered  either  under  a  general 
count  for  goods  sold  and  delivered  or  under  a  special 
count  based  on  the  agreement.®"  It  is  also  true  that  when 
the  seller  has  not  so  performed  as  to  give  him  the  right 
to  such  election,  but  yet  the  buyer  has  actually  received 
and  appropriated  the  goods  or  some  of  them,  the  seller 
may  still  sue  on  the  common  count,  in  which  case  the 
plaintiff's  right  arises,  not  from  his  performance  of  the 
special  agreement,  because  he  has  not  performed  it,  but 
from  the  actual  benefit  derived  by  the  defendant  through 
his  appropriation  of  the  plaintiff's  property.®^ 


OOBegole  V.  MeKenzie,  26  Mich. 
470;  Feist  v.  Root,  189  Mich.  595; 
Richards  v.  Burroughs,  62  Mich. 
117. 

' '  Plaintiff 's  claimed  cause  of 
action  is  a  money  demand  for  the 
price  of  goods  sold  and  delivered, 
necessarily  involving  a  contract  of 
sale  as  originally  made  or  modified, 
but  which  can  be  recovered  under 
the  common  counts  in  assumpsit 
without  specially  pleading  the  con- 
tract. So  pleaded,  the  whole  trans- 
action is  open  to  any  proof  showing 
a  right  to  recover  money  actually 
due  as  alleged,  whether  under  a 
contract  of  sale  as  originally  made, 
as  modified,  waived  in  any  particu- 
lar or  beneficially  performed  in 
part.  »  *  »  Clearly  the  gist  of 
plaintiff's  short  count  is  indebita- 
tus assumpsit  'for  goods  sold  and 
delivered  by  plaintiff  to  defendants 
at  their  request,'  purely  a  common 
count,  followed  by  what  might  be 
regarded  as  a  brief  bill  of  particu- 
lars, evidently  intended  to  give  in 
outline  such  information  regarding 
the  transaction  as  would  reasonably 
inform  defendants  of  the  nature  of 


the  case  they  were  called  to  defend, 
to  meet  the  suggestions  upon  that 
subject  found  in  section  2,  ch.  14; 
Judicature  Act  (Pub.  Acts  1915, 
No.  314;  Comp.  Laws  1915, 
§  12454)  and  Circuit  Court  Rule  22. 
This  added  information  does  not 
transform  plaintiff's  general  indebi- 
tatus count  into  a  special  count  on 
a  particular  contract.  It  states 
what  goods  were  sold  and  delivered 
to  defendants  at  their  request,  when 
and  how  ordered,  when  delivered, 
and  the  amount  claimed  due.  No 
special  contract  under  which  the 
goods  were  ordered  is  set  out.  It 
was  incumbent  upon  plaintiff  to 
prove  the  facts  stated,  as  it  would 
have  been  any  further  facts  in  a 
bill  of  particulars  had  defendant 
seen  fit  to  demand  one,  but  the 
count  as  a  pleading  would  remain 
the  same,  permitting  other  or  fur- 
ther proofs  which  tended  to  estab- 
lish an  indebitatus  liability  under 
the  common  counts."  Kemper- 
Thomas  Co.  v.  Deitz,  204  Mich.  84. 
91  Begole  v.  MeKenzie,  26  Mich. 
470 ;  Clark  v.  Moore,  3  Mich.  55. 
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If  a  sale  of  goods  was  not  to  the  defendant  personally, 
but  to  a  third  person,  the  defendant  being  liable  only 
collaterally,  that  is,  in  case  the  vendee  did  not  pay,  it  is 
evident  that  the  plaintiff  must  declare  specially  and  that 
the  comjnon  count  for  goods  sold  and  delivered  cannot 
be  maintained.®''  This  count  also  cannot  be  supported 
where  the  defendant  was  not  to  pay  for  the  goods  in 
money,  but  by  the  delivery  of  other  goods.®^  But  if  the 
contract  be  for  payment  partly  in  goods  and  partly  in 
money  and  the  payment  in  goods  has  been  made,  so  that 
the  plaintiff  seeks  to  recover  the  money  only,  he  may  de- 
clare on  the  common  count  for  goods  sold.®*  If  the  goods 
were  to  be  paid  for  hj  a  bill  of  exchange  or  promissory 
note  and  the  defendant  lias  refused  to  give  it,  the  plain- 
tiff should  declare  specially,  unless  the  period  of  credit 
or  time  during  which  the  instrument  was  to  be  current 
has  expired,  in  which  case  it  is  permissible  for  the  plain- 
tiff to  declare  on  the  common  count.®^  So,  if  there  has 
been  no  delivery  of  the  goods,  the  count  for  goods  sold 
and  delivered  cannot  be  maintained,  nor  even  the  count 
for  goods  bargained  and  sold,  iinless  it  appears  tliat  there 
has  been  a  complete  sale  and  the  title  to  the  goods  has 
become  vested  in  the  defendant  by  virtue  of  such  sale 
and  an  actual  acceptance  of  the  goods  ])y  the  defendant, 
but  the  declaration  should  be  framed  s]^ecially  on  the 
contract  for  not  accepting  the  goods  or  for  refusing  to 
complete  the  bargain.®^ 

Form  of  Indebitatus  Count  in  Assumpsit  for  Goods  Sold  and  Delivered 

The  plaintiff  says: 

1.  That,   heretofore,   to   wit,   on    ,   at    ,   the   said    defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of   ......   dollars,  for  goods, 

92  1  Chit.  PI.  3rj7.  96  1     Chit.    PI.    358;     McCormiek 

93  Pierson  v.  Spaulding,  61  Mioh.       Harvesting  Machine   Co.   v.   Cusack, 
90.  116  Mich.  647. 

94  1  Chit.  PI.  357. 

96  1     Chit.     PI.     357;      Gibhs     v, 
Blanchard,  15  Mich.  292. 
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wares,  and  merchandise  by  the  said  plaintiff,  before  that  tline,  sold  and 
delivered  to  the  said  defendant  at  his  request.  2.  That,  being  so  indebted, 
the  said  defendant,  in  consideration  thereof,  undertook  and  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  money  on  request.  3.  That  the 
said  defendant,  etc. 

rorm  of  Indebitatus  Count  in  AsBumpsit  for  Goods  Sold  to  Defendant 
and  Delivered  to  a  Third  Person 

The  plaintiff  says; 

1.  That,  heretofore,  to   wit,  on    ,   at    ,  the   said  defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  certain 

goods,  wares,  and  merchandise  before  that  time  by  the  said  plaintiff' 
bargained  and  sold  to  the  said  defendant,  and,  under  the  terms  of  said 
bargain  and  sale  delivered  to  one  E.  F.,  at  the  request  of  the  said  de- 
fendant. 2.  That,  being  so  indebted,  the  said  defendant,  in  consideration 
thereof,  then  and  there  undertook  and  promised  the  said  plaintiff  to  pay 
him  the  said  sum   of  money  on  request.     ?,.  That  the  said  defendant,  etc. 

Form  of  Indebitatus  Count  in  Assumpsit  for  Goods  Bargained  and  Sold 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,   on    ,  at    ,  the   said   defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  certain 

goods,  wares,  and  merchandise  then  and  there  bargained  and  sold  by  the 
said  plaintiff  to  the  said  defendant  at  his  request.  2.  That,  being  so  in- 
debted, the  said  defendant,  in  consideration  thereof,  undertook  and  prom- 
ised tlie  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request.  .■^>. 
That  the  said  defendant,  etc. 

§  64.  Common  count  for  work  and  materials. 

Witli  respect  to  debts  for  work  and  labor  or  other  per- 
sonal services,  and  for  materials  nsed  in  ])erfoi'nnno'  the 
work,  it  is  a  rnle  that,  it'  pi'eceded  by  (he  defendant's  I'e- 
(|U<'sl,  then,  however  special  the  ai>i'e(Mneiit  was,  yet  if 
tile  terms  of  it  have  been  performed  on  tlie  plaintitT's 
|»ai"t  and  tlie  renmneration  was  to  be  in  money,  it  is  not 
necessaiy  to  declare  s])ecially  and  the  connnon  indebita- 
tus count  is  snfiicient.  Where  tlie  demand  is  foi"  wages 
or  fees  for  work  or  services  in  particnlar  iirofessions,  a 
count  stating  concisely  the  nature  of  the  service  was  for- 
merly nsnally  employed,  but  was  not  neees.sary,  for  it  was 
held  that  the  common  count  for  work  and  labor  was  suffi- 
cient without  showing  what  sort  or  mannei-  of  work  was 
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performed ;  ^'^  and  it  is  not  usual  now  to  specify  the  nature 
of  the  sendees.  At  attorney's  retainer  may  be  recovered 
under  the  common  counts.®*  So  may  compensation  for 
services  rendered  by  agreement  in  forwarding  the  sale 
of  one's  land,®®  and  for  services  in  driving  defendant's 
logs  or  other  services  under  a  special  contract  fully  per- 
formed by  the  plaintiff,^  and  for  services  performed  by 
the  plaintiff  outside  of  his  contract.^ 

To  support  this  count,  the  plaintiff  must,  in  general, 
have  completely  performed  the  work  contracted  for.^  In 
some  cases,  however,  although  the  original  agreement 
has  not  been  strictly  performed  by  the  plaintiff,  yet  if  the 
defendant  avail  himself  of,  and  derive  a  benefit  from,  the 
work  done,  he  will  be  liable  upon  the  common  counts.* 
And  where  services  have  been  rendered  by  the  plaintiff 
in  part  performance  of  a  special  agreement,  the  full  per- 
formance of  which  on  the  part  of  the  plaintiff  the  defend- 
ant has  prevented,  an  action  will  lie  on  the  common 
counts  to  recover  compensation  for  such  services,  for  the 
conduct  of  the  defendant  has  vested  in  the  plaintiff  the 
right  to  treat  the  contract  as  rescinded  and  the  action  is 
not  based  upon  the  special  agreement,  but  upon  the  im- 
plied undertaking  of  the  defendant  to  pay  for  such  serv- 
ices as  the  plaintiff  has  rendered.^    But  if  the  plaintiff 

97  1  Chit.  PI.  359.  Morin   v.   Eobarge,   132    Mich.    337. 

Eecovery    may    be    had    on    this  See    also    Brooks    v.    Bellows,    192 

count   although   value    of   work   was  Mich.   109. 

fixed  by  special  contract.     Morin  v.  2  Burroughs    v.    Morse,    48    Mich. 

Robarge,  132  Mich.  337.  520. 

98Eggleston     v.     Boardman,     37  3  1  Chit.  PI.  359. 

Mich.  14;   1  Chit.  PI.  359.  4  1  Chit.  PI.  360;   Andre  v.  Har- 

Attorneys  may  charge  and  recover  din,     32     Mich.     324;      Hanley     v. 

a  retainer  without  a  special  contract.  Walker,    79    Mich.    607;    Moon    v. 

Retainers    are    uniformly    and    uni-  Harder,  38  Mich.  566;  Mosaic  Tile 

versally      charged.        Eggleston      v.  Co.  v.  Chiera,   133  Mich.  497. 

Boardman,  37  Mich.  14.  6  Brooks    v.    Bellows,    192    Mich. 

99  Fletcher  v.  Bradford,  45  Mich.  109;     Mitchell    v.    Scott,    41    Mich. 

349.  108;    Mooney  v.   York   Iron  Co.,  82 

1  Shaw  v.  Bradley,  59  Mich.  199;  Mich.   263;    Hemminger   v.   Western 
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wishes  to  found  his  action  upon  the  special  agreement 
and  not  avail  himself  of  his  right  to  reject  it,  he  must  de- 
clare specially.^  So,  where  work  and  labor  have  been 
done  and  materials  furnished  by  the  plaintiff  according 
to  a  contract  which,  by  reason  of  the  fraud  or  mistake  of 
the  defendant,  was  not  binding  upon  the  plaintiff,  an  ac- 
tion lies  upon  the  common  counts  to  recover  their  price 
or  value.'  And  the  value  of  services  rendered  under  a 
contract  void  under  the  statute  of  frauds  may  be  recov- 
ered under  the  common  counts.* 

Form  of  Indebitatus  Count  in  Assumpsit  for  Work  and  Labor  Performed 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of   dollars,  for  the  work 

and  labor,  care  and  diligence  by  the  said  plaintiff  before  that  time  done, 
performed,  and  bestowed  in  and  about  the  business  of  the  said  defendant, 
for  the  said  defendant  at  his  request.  2.  That,  being  so  indebted,  the  said 
defendant,  in  consideration  thereof,  then  and  there  undertook  and  prom- 
ised the  said  plaintiff  to  pay  him  the  said  sum  of  money  on  request.  3. 
That  the  said  defendant,  etc. 

Form    of   Indebitatus    Count   in   Assumpsit   for    Work    Performed    and 
Materials  Furnished 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  work  and 

labor,  care  and  diligence  performed  and  bestowed  by  the  said  plaintiff, 
and  for  materials  furnished  by  the  said  plaintiff,  in  and  about  the  business 
of  the  said  defendant,  for  the  said  defendant  at  his  request.  2.  That, 
being  so  indebted,  the  said  defendant,  in  consideration  thereof,  then  and 
there  undertook  and  promised  the  said  plaintiff  to  pay  him  the  said  sum 
of  money  on  request.     3.  That  the  said  defendant,  etc. 

Assur.  Co.,  95  Mich.  355;  Howell  v.  Co.,  185  Mich.  313;   Carroll  v.  Pal- 

Medler,  41  Mich.  641.  mer  Mfg.  Co.,  181  Mich.  280. 

6  1  Chit.  PI.  360.  Contra,    however,    as    to    recovery 

7  Bush  V.  Brooks,  70  Mich.  446;  for  value  of  services  of  broker 
Aldine  Mfg.  Co.  v.  Barnard,  84  where  agreement  not  in  writing. 
Mich.   632.  Paul    v.    Graham,    193    Mich.    447; 

8  Smith  V.   Chase  &   Baker  Piano  Smith  v.  Starke,  196  Mich.  311. 
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Form  of  Declaration  for  Work  Done  and  Materials  Furnished  (S.  B.  A. 

Form) 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  the  defendant  is  indebted  to  him  in  the  simi  of   dollars 

for  work  done  and  materials  furnished  by  him  to  the  defendant  at  his 
request,  as  follows: 

(Here  set  out  the  items  with  dates.) 

2.  Wherefore  the  plaintiff  claims  a  judgment   for   the   sum   of    

dollars. 

rorm  of  Indebitatus  Count  in  Assumpsit  for  Wages  as  a  Hired  Servant 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  wages  of  the 

said  plaintiff  then  due  and  payable  from  the  said  defendant  to  the  said 
plaintiff  for  the  services  of  the  said  plaintiff  before  that  time  done  and 
performed  in  and  about  the  business  of  the  said  defendant  for  the  said 
defendant,  as  his  hired  servant,  at  the  special  instance  and  request  of  the 
said  defendant.  2.  That,  being  so  indebted,  the  said  defendant,  in  con- 
sideration thereof,  then  and  there  undertook  and  promised  the  said  plaintiff 
to  pay  him  the  said  sum  of  money  on  request.  ?>.  That  the  said  defend- 
ant, etc. 

Form  of  Indebitatus  Count  in  Assumpsit  for  an  Attorney's  Services 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on  ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  labor,  skill, 

care,  diligence,  and  journeys,  before  that  time  performed,  bestowed  and 
made  by  the  said  i>laintiff,  as  the  attorney  and  counselor  of  and  for  the 
said  defendant,  and  for  materials  furnished  by  the  said  plaintiff,  in  and 
about  the  business  of  the  said  defendant  for  the  said  defendant,  at  his 
request.  2.  That,  being  so  indebted,  the  said  defendant,  in  consideration 
thereof,  then  and  there  undertook  and  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  on  request.     3.  That  the  said  defendant,  etc. 

Form  of  Indebitatus  Count  in  Assumpsit  for  Physician's  Services,  etc. 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to   the  said  plaintiff   in  the   sum   of    dollars,   for  medical 

advice,  services,  and  attendance,  by  the  said  plaintiff  bestowed  upon  and 
for  the  said  defendant,  and  for  medicines  and  apparatus  furnished  by  the 
said  plaintiff  for  the  said  defendant,  before  that  time,  at  his  request.  2. 
That,  being  so  indebted,  the  said  defendant,  in  consideration  thereof,  then 
and  there  undertook  and  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  on  request.     M.  That  the  said  defendant,  etc. 
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§  65.  Common  count  for  money  lent. 

Money  lent  to  the  defendant  himself  on  his  own  credit 
may  be  recovered  under  the  common  count  for  money 
lent,  tliongh  delivered  to  another  person  at  his  request.' 
In  general,  there  must  have  been  a  loan  of  money  to  sup- 
port this  count.  The  transfer  of  corporate  shares  into 
defendant's  name  could  not,  it  seems,  be  regarded  as  a 
loan  of  money  to  him.^° 

Form  of  Declaration  for  Money  Lent  (S.  B.  A.  Form) 

(Title  of  court  aud  cause.) 
The  plaintiff  says: 

1.  That,  on    ,  19...,   he  lent  to  the  defendant    dollars,  to 

be  repaid  on  demand. 

2.  That,   on    ,    19...,    plaintiff   demanded    of    the    defendant   the 

payment  thereof. 

.3.  That  the  defendant  has  not   paid  the  said  sum. 
4.  Wherefore,  etc. 

Another  Form 

The  plaintiff  says: 

1.  That,   heretofore,   to   wit,   on    ,   at    ,   the  said   defendant 

was   indebted   to   the   said   plaintiff    iu   the   sum   of    dollars,   for   so 

much  money  before  that  time  lent  and  advanced  by  the  said  jilaintiff  to 
the  .said  defendant  at  the  request  of  said  defendant.  2.  That,  being  so 
indebted,  the  said  defendant,  in  consideration  thereof,  then  and  there 
undertook  and  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
on  request.     3.  That  the  said  defendant,  etc. 

§  66.  Common  count  for  money  paid. 

To  sustain  the  cominoii  count  for  money  paid  by  tlie 
plaintiff  for  the  defendant's  use  and  at  his  i-e<|uest,  it  is 
essential,  first,  that  the  i)laintiff  should  have  i)aid  money 
for  the  defendant,  and,  second,  that  such  payment  shouhl 
have  been  made  at  the  defendant's  request,  express  or 
implied."     This  count  is  sufficient  in  an  action  by  a 

9 1  Chit.  PI.  . 360.  doned.       Murj)hy     v.      Daltnn,      i:59 

Advances  cannot  be  recovered  on  Mich.  79. 
common   counts  where   plaintiff  vio-  10  Waterman     v.     Waterman,     .54 

lated     contract     after"   making    ad-  Mich.  490. 

vances   but   contract   was   aet   abaii-  H  Batcson  v.  Phelp's  Estate;   H") 

2  Abbott— 20 
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bondsman  to  recover  back  money  paid  for  the  benefit  of 
his  principal,  and,  if  the  declaration  contains  both  gen- 
eral and  special  counts,  any  objections  based  on  the  latter 
are  therefore  immaterial.^^  So,  also,  a  declaration  on  the 
common  counts  is  sufficient  to  recover  the  amount  of  a 
tax  paid  by  the  plaintiff  for  the  use  of  the  defendant, 
though  defendant's  duty  to  pay  the  tax  arose  on  his 
sealed  contract  to  sell  the  land  to  plaintiff.'^^ 

The  money  must  be  paid  at  the  express  or  implied  re- 
quest of  the  defendant,  and  the  request  must  be  averred 
and  proved."  If,  however,  the  money  be  paid  by  a  per- 
son in  consequence  of  a  legal  liability  to  which  he  is  sub- 
ject, but  from  which  a  third  person  ought  to  have  re- 
lieved him  by  himself  paying  the  amount,  a  request  will 
be  implied.^^ 

Form  of  Declaration  for  Money  Paid  (S.  B.  A.  Form) 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That,  on ,  19.  . .,  he  paid  to ,  at  the  defendant's  request, 

dollars. 

2.  That  the  said  request  was  made  by  the  defendant  verbally  at   

on ,  19. . .,  (or,  by  letter  dated ,  19. . .,  or  was  implied  from 

the  following  circumstances;) 

3.  Wherefore,  etc. 

Another  Form 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on   at   ,  the  said  defendant 

was  indebted  to  the  said  plaintiff  in  the  sum  of dollars,  for  so  much 

Mich.    605;    Brown   v.   McHugh,   35  repudiated.    Billig  v.  Goodrich,  199 

Mich.    50;    Hough    v.   Comstock,   97  Mich.  423. 

Mich.  11.  12  Mitchell  v.  Chambers,  43  Mich. 

Omission  of  words  "use  of"   in  150. 
common  count  is  not  fatal.     Brown  13  Curtis  v.  Flint,  etc.,  R.  Co.,  32 
V.  McHugh,  35  Mich.  50.  Mich.  291.     See  also  Norton  v.  Col- 
Money    paid    may    be    recovered  grove,  41  Mich.  544;    Post  v.  Cam- 
back     under    the     common     counts.  pau,  42  Mich.  90. 
Taylor  v.  Belton,  188  Mich.  302.  14Bateson  v.  Phelp's  Estate,  145 

This  applies  to  money  paid  on  a  Mich.  605. 

contract  which  plaintiff  was  induced  16  1  Chit.  PI.  362;  Eeed  v.  Eeed, 

to  make  by  fraud  and  which  he  has  108  Mi«fc.  498. 
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money  before  that  time  paid,  laid  out,  and  expended  by  the  said  plaintiff 
for  the  said  defendant  at  the  request  of  the  said  defendant.  2.  That,  being 
so  indebted,  the  said  defendant,  in  consideration  thereof,  then  and  there 
undertook  and  promised  the  said  plaintiff  to  pay  him  the  said  sum  of 
money  on  request.     3.  That  the  said  defendant,  etc. 

§  67.  Common  count  for  money  had  and  received. 

The  form  of  the  count  for  money  had  and  received  is 
extremely  simple.  It  states  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  ''for  money  had 
and  received  by  the  defendant  to  and  for  the  use  of  the 
plaintiff.  "1^ 

It  must,  in  general,  appear  that  the  defendant  has  re- 
ceived money,  and  not  merely  money's  worth.^'  But  the 
count  has  been  likened  in  its  spirit  and  object  to  a  bill  in 
equity,  and  may  be  sustained  by  any  legal  evidence  that 
the  defendant  has  received  or  obtained  possession  of 
money  which,  in  equity  and  good  conscience,  he  ought  to 
pay  to  the  plaintiff.^*  Neither  an  express  promise  nor 
privity  between  the  parties  is  essential.^®  The  subject 
of  the  action  must  either  originally  have  been  money  or 
that  which  the  parties  have  agreed  to  treat  as  money,  or, 
if  originally  goods,  sufficient  time  must  have  elapsed, 
with  the  concurrence  of  circumstances,  to  raise  the  pre- 
sumption that  they  have  been  converted  into  money .^^ 

16  1  Chit.  PI.  362.  135;    Harty   v.    Teagan,    150    Mich. 

17  Ryan   v.  O'Neil,  49  Mich.   281.  75;    Walling   v.   Poulsen,   160   Mic-h. 

18  Atkinson  v.  Scott,  36  Mich.  392;  Wright  v.  Dickinson,  67  Mich. 
18;  Beardslee  v.  Horton,  3  Mich.  580;  Barnard  v.  Colwell,  39  Mich. 
560;  Spencer  v.  Towles,  18  Mich.  215;  Child  v.  Pierce,  37  Mich.  155; 
9;  Moore  v.  Mandelbaum,  8  Mich.  Ripley  v.  Case,  78  Mich.  126;  John- 
433;  Catlin  v.  Birchard,  13  Mich.  son  v.  Continental  Ins.  Co.,  39  Mich. 
110;  Blackwood  v.  Brown,  34  Mich.  33;  Hosmer  v.  Welch,  107  Mich. 
4;  Thayer  v.  City  of  Grand  Rapids,  470. 

82   Mich.   298;    Fitzpatrick   v.   Hoff-  19  Hoyt  v.  Paw  Paw  Grape  Juice 

man,  104  Mich.  228;  Coon  V.  Ander-  Co.,    158    Mich.    619;    Beardsley    v. 

son,    101    Mich.    295;     Prescott    v.  Horton,    3    Mich.    560;     Bearce    v. 

Pfeiffer,  57  Mich.  21;   Minor  Lum-  Fahrnow,  109  Mich.  315. 

ber  Co.  v.  City  of  Alpena,  97  Mich.  20  2  Greenl.  Ev.  see.  117. 

499;    Walker    v.    Conant,    65    Mich.  The     common     count     for     money 

194;    Havens   v.    Church,   104   Mich.  had  and  received  does  not  authorize 
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In  regard  to  things  treated  as  money,  it  has  been  hekl 
that  this  count  may  be  supported  by  evidence  of  the  de- 
fendant's receipt  of  bank  notes  or  promissory  notes  or 
credit  on  account  in  the  books  of  a  third  person  and  other 
similai'  cases,  but  not  where  the  thing  received  was  cor- 
I)orate  shares,  goods  or  any  other  article,  unless,  in  the 
understanding  of  the  parties,  it  was  considered  and  to  l)e 
treated  as  money.*^^ 

This  count  is  sustainable  in  some  cases  where  the 
money  has  been  received  tortiously  or  even  by  the  in- 
tervention of  f orgery.^^  It  includes  any  dealings  whereby 
money  due  to  i)laintiff  came  into  defendant's  hands  as 
trustee,  factor  from  sales  on  commission,  or  otherwise.^^ 
It  will  lie  at  the  suit  of  an  insurance  company  to  recover 
back  the  amount  paid  on  a  loss  where  the  policy  has  been 
made  void  by  fraudulent  representations  as  to  the  extent 
of  the  loss.^*  It  lies  at  the  suit  of  a  county  treasurer 
against  his  official  predecessor  for  the  amount  of  county 
moneys  which  the  plaintiff  has  accounted  for  to  the 
county  as  having  been  received  from  the  defendant,  but 
wliich,  in  fact,  liave  not  been  so  received. ^^  It  lies  to  re- 
cover money  paid  under  a  mistake  of  fact  ^^  or  without 
consideration.'^'''    It  lies  to  recover  the  plaintiff's  share  of 

a    recovery    from    factors    who    re-  .')4;    Hoaford   v.   Kanouse,   45   Mieh. 

eeived  goods  of  plaintiff  to  be  sold  (520;    Catlin    v.    Birohard,    13    Mit'li. 

on     eommission,     where     there     has  110. 

Iioon    no   sale.      Hutchins   v.   Vinke-  24  .Johnson  v.  Continental  Ins.  Co., 

mulder,  187  Mich.  677,  681.  ',',9  Mich.  .TJ. 

212  Greonl.  Ev.  sec.  118.  25  Van  Ness  v.  Hadsell,  54  Mich. 

22  Cornell    v.     Crane,     113    Mich.  560. 

460;  Buckeye  Tp.  v.  Clark,  90  Mich.  26  Lane   v.   Pere   Marquette   Boom 

432;   Nelson  v.   Kilbride,  113  Mich.  Co.,  62  Mich.  63;   Kennedy  v.  Mur- 

637;    Loomis    v.    O'Neal,    73    Mich.  phy    Iron    Works,    91     Mich.    500; 

582;     Farwell    v.    Myers,    64    Mich.  McKay    v.    Coleman,    85    Mich.    60; 

234;   Bovven  v.  Rutland  School  Dis-  Pingree    v.    Mutual    Gas    Co.,    107 

trict,  36  Mich.  149;  Barnard  v.  Col-  Mich.    156;    McGoren    v.    Avery,    37 

well,   39  Mich.  215;    Hicks  v.  Steel,  Mich.  120;  White  Star  Line  v.  Star 

126  Mich.  408.  Line,  141   Mich.  604. 

23  Freehling  v.  Ketchum,  39  Mich.  27  Murphy  v.  McGraw,  74  Mich. 
299;    Donkersloy   v.   Levy,   38   Mich.  318;    Fitzpatrick    v.    Hoffman,    104 
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moneys  received  by  the  defendant,  as,  for  example,  from 
the  sale  of  land  conveyed  to  the  defendant  to  sell  and 
distribute  the  proceeds  among  persons  entitled  to  it  ^* 
and,  in  general,  for  moneys  collected. ^^  So  it  lies  to  re- 
cover for  money  paid  on  a  contract  into  whicli  i^laintiff 
was  led  by  defendant's  frand  and  which  plaintiff  repudi- 
ated.3° 

Form  of  Count  for  Money  Had  and  Received 

The  plaintiff  says: 

1.  That,  heretofore,  to  wit,  on ,  at ,  the  said  defendant  was 

indebted  to  the  said  plaintiff  in  the  sum  of    dollars,  for  so  much 

money  before  that  time  had  and  received  by  the  said  defendant  for  the 
use  of  the  said  plaintiff.  2.  That,  being  so  indebted,  the  said  defendant, 
in  consideration  thereof,  then  and  there  undertook  and  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  on  request.  3.  That  the  said 
defendant,  etc. 

§  68.  Account  stated. 

It  is  advisable  at  common  law  in  all  declarations  for 
the  recovery  of  a  money  demand,  excepting  against  an 
infant  who  cannot  in  law  state  an  accomit,  to  insert  a 
count  on  an  account  stated.  The  acknowledgment  by  the 
defendant  that  a  certain  sum  is  due  creates  an  implied 
])romise  to  pay  tlie  amount,  and  it  is  not  necessary  to  set 
forth  the  nature  of  the  original  debt.  It  is  not  necessary 
that  the  defendant's  admission  should  rehite  to  more 
than  one  item  or  transaction  or  that  there  should  have 
l)een  cross-dealings  or  accounts  between  the  pai'ties.  The 
present  rule  is  that,  if  a  fixed  and  certain  sum  is  admitted 
to  be  due  to  the  plaintiff  for  wliich  an  action  would  lie, 

Mich.    228;     Friend    v.    Dunks,    'M  29  Liesemer    v.    Burg,    ]06    Mich. 

Mich.  25;   Ripley  v.  Case,  78  Mich.  124;    Bearce  v.  Fahrnow,  109  Mich. 

126;    Village   of   Morrice   v.    Sutton,  :\\'>;   Blackwood  v.  Brown,  M  Mich. 

i:i9    Mich.    64."'.;    Taylor    v.    Bclton,  4;    Tanner  v.   Page,   106  Mich.   !'>'>. 

188  Mich.   302.  SOBillig    v.    Goodrich,    199    Mich. 

28  Collar  V.  Collar,  7.1   Mich.  414;  42:;;    Angell   v.    Lnomis,  97  Mich.   .'. 
Harrison  v.  Ingersoll,  .'36  Mich.  .'56; 
Liesemer  v.  Burg,  106  Mich.  124. 
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that  will  be  sufficient  to  support  a  count  upon  an  account 
stated.^^ 

An  account  stated  is  an  account  rendered  by  the  cred- 
itor and  assented  to  by  the  debtor.^'^  It  need  not  be  in 
writing.^^  But  it  must  be  assented  to  in  some  way.^*  A 
judgment  is  not  evidence  of  an  account  stated  between 
the  parties,^^  nor  is  an  agreement  for  the  settlement  of 
an  unliquidated  claim  arising  either  from  a  tort  or  from 
an  express  contract.^^  A  count  upon  an  account  stated 
may  be  supported  whenever,  as  the  result  of  an  account- 
ing between  the  parties  in  respect  to  debts  or  accounts, 
a  balance  has  been  struck;  and  it  seems  that  any  admis- 
sion by  one  of  a  balance,  or  an  acknowledgment  that  a 
sum  of  money  is  due  to  the  other,  is  sufficient  prima  facie 
to  support  a  count  upon  an  account  stated.*'' 

§  69.  Where  tort  is  waived. 

Where  a  tort  is  waived,  the  declaration  properly  states 
the  facts  constituting  the  tort,**  and  it  is  held  ''must" 
specifically  aver  the  tort.*^  But  a  waiver  of  the  tort  need 
not  be  alleged.*" 

311  Chit.  PI.  371;  Armitage  v.  Eaymond  v.  Leavitt,  46  Mich.  447. 
Saunders,    94   Mich.    482;    Kusterer      Assent  may  be  implied  from  failure 


Brewing  Co.  v.  Friar,  99  Mich.  190 
Graham  v.  Chubb,  39  Mich.  417 
Albrecht    v.    Gies,    33    Mich.    389 


to  object  within  a  reasonable  time. 
Pabst  Brewing  Co.  v.  Lueders,  107 
Mich.    41;     Eaub    v.    Nisbett,    118 


ante,  §155,  n.  36.  Mich.    248;    Peter   v.   Thickston,    51 

32Cyc.   Law   Diet.   tit.   "Account  Mich.   589. 

Stated ' ' ;  Fellows  v.  Thrall,  85  Mich.  35  Gooding  v.  Kingston,  20  Mich. 

161;   Gooding  v.  Kingston,  20  Mich.  439. 

439;    Watkins    v.    Ford,    69    Mich.  36  Puda    v.    Mattola,    173    Mich. 

357;  Pabst  Brewing  Co.  v.  Lueders,  189;    Thomasma  v.    Carpenter,    175 

107    Mich.    41;    Thomasma    v.    Car-  Mich.  428;  Milliken  v.  Ferguson,  56 

penter,    175    Mich.    428;    Isaacs    v.  Mich.  189. 

Wishnick,  136  Minn.  317.  37  Gooding  v.  Kingston,  20   Mich. 

33  Watkins  v.  Ford,  69  Mich.  357;  439;  Stevens  v.  Tuller,  4  Mich.  387. 

Sperry  v.  Moore's  Estate,  42  Mich.  38  Tregent    v.    Maybee,    54    Mich. 

353.  226. 

84  White    V.    Campbell,    25    Mich.  39  Farwell  v.  Myers,  59  Mich.  179. 

463 ;  Payne  v.  Walker,  26  Mich.  60 ;  40  McDonald     v.     McDonald,     67 
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If  the  tort  waived  consists  of  the  detention  or  conver- 
sion of  the  property  of  the  plaintiff,  the  common  counts 
are  sufficient.*^  But  a  special  count  is  necessary  where 
plaintiff  waives  the  tort  and  brings  assumpsit  for  fraud 
and  deceit.*^  However,  it  has  been  said  that  ''recovery 
can  be  had  for  a  tort  under  the  common  counts  in  assump- 
sit, and  if  no  objection  is  made  to  the  form  of  action  until 
after  all  the  evidence  has  been  introduced  it  will  not 
prevail."" 

§  70.  State  Bar  Association  forms. 

The  1916  Circuit  Court  Rules  provide  that  ''pleadings 
substantially  similar  to  the  forms  annexed  to  these  rules 
will  be  deemed  suitable  and  sufficient,  where  the  same 
are  applicable. ' '  **  Consulting  the  forms  annexed  to  such 
rules,  it  is  found  that  some  eighteen  forms  in  assumpsit 
are  set  forth,  covering  many,  if  not  the  most,  of  those  in 
general  use,  including,  in  addition  to  common  counts, 
declarations  on  bills  and  notes,"  bonds,*^  insurance  poli- 
cies,*' leases,*®  for  salary,*^  for  injury  to  goods  by  car- 
rier,^'' etc. 

§  71.  Action  for  statutory  penalty  or  forfeiture. 

In  actions  brought  to  recover  a  penalty  or  forfeiture 
imposed  by  any  statute,  it  is  sufficient,  without  setting 
forth  the  special  matter,  to  allege  in  the  declaration  that 
the  defendant,  being  indebted  to  the  plaintiffs  in  the 
amount  of  such  penalty  or  forfeiture  according  to  the 
provisions  of  the  statute  by  which  such  penalty  or  for- 

Mich.  122;  Aldine  Mfg.  Co.  v.  Bar-  44Cir.  Ct.  Kule  21,  §3. 

nard,   84  Mich.  632.  46  See  Bills  and  Notes. 

41  McLaughlin  v.  Salley,  46  Mich.  46  See  Bonds. 

219 ;    Aldine   Mfg.    Co.   v.   Barnard,  47  See  Insurance. 

84  Mich.  632.  48  See  Leases. 

42Burchy  v.  Carpenter,  181  Mich.  49  See  Master  and  Servant. 

78.  50  See  Carriers. 

48  McDonald  v.  Young,  198  Mich. 
620. 
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feiture  is  imposed,  refeiTing  to  such  statute,  undertook 
and  promised  to  pay  the  same.*^  And  in  any  action 
based  upon  the  provisions  of  any  statute  or  city  or  vil- 
lage ordinance,  it  is  sufficient  for  the  plaintiff,  without 
setting  forth  the  special  matter,  to  aver  that  the  action 
arose  by  virtue  of  the  provisions  of  the  statute  or  ordi- 
nance by  reference  to  it.^^ 

C.  Actions  ex  Delicto 

§72.  Elements  of  declaration. 

In  actions  ex  delicto,  the  declaration  should  state  (1) 
the  matter  or  thing  affected,  (2)  the  plaintiff's  right 
thereto,  (o)  the  injury,  and  (4)  the  damage  sustained 
by  the  plaintiff*." 

§  73.  Statement  of  matter  or  thing  affected. 

In  actions  brought  for  injuries  to  real  property,  the 
([iiality  of  the  realty,  as  whether  it  consists  of  house, 
lands  or  other  corporeal  hereditaments,  should  be 
shown." 

In  actions  for  injuring  or  taking  away  goods  or  chat- 
tels, it  is  in  general  necessaiy  that  their  quality,  quan- 
tity or  number  and  value  or  j^rice  be  stated,  the  reason 
being  that  otherwise  a  recovery  therefor  could  not  be 
]ileaded  in  bar  of  a  second  action  for  the  same  cause. 
Tlierefore,  in  all  actions  for  a  tort  to  goods,  it  is  in  gen- 
eral insufficient  to  allege  that  the  defendant  injured  or 
look  "divers  goods  and  chattels"  of  the  plaintiff,  witli- 
out  giving  any  description  of  them." 

Sl.Tiul.    Act,    ch.    ?,'),    S6;    Coinp.  53  1  Chit.  PI.  390. 

Laws    IQW,    n:{398;    Benalleck    v.  64 1  Chit.  PI.  .390. 

People,    31    Mich.    200;    Howser    v.  56  1   Chit.  PI.  391. 

Melcher,  40  Mich.  18.5. 

52.Tud.    Act,   ch.   14,    §13;    Comp. 
La^vs  1915,  §  12465. 
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§74.  Averment  of  plaintiff's  right  or  interest. 

Ill  a  tort  action  for  an  injury  to,  taking  away  or  de- 
taining goods,  the  plaintiff's  right  to,  or  interest  in,  the 
goods,  either  as  absolute  owner  or  as  having  a  limited 
right  therein,  may  be  described  in  the  declaration  by  the 
averment  that  they  were  the  goods  'S)f  the  plaintiff," 
or  that  he  "was  lawfully  p()ssess<'d  of  them  as  of  his 
own  property."  The  fundamental  rule  upon  the  sub- 
ject of  showing  title  in  actions  ex  delicto  is  that,  as 
against  a  mere  wrongdoer  or  person  apparently  lia\iiig 
no  color  of  right,  mere  possession  suffices  and  a  six'cial 
statement  of  title  is  unnecessaiy.  In  all  personal  actions, 
therefore,  title  is  mere  inducement,  although  in  the  real 
actions  at  common  law  a  strict  and  particular  statement 
of  title  was  essential.  In  personal  actions,  damages  are 
the  gist  of  the  suit;  in  real  actions  the  right  or  title 
formed  the  prominent  subject  of  inquir5\^^  When  the 
plaintiff  has  not  a  possessor\^  right  and  his  interest  in 
the  chattel  is  reversionary,  it  must  be  expressly  so  de- 
scribed in  the  declaration.®' 

§75.  Averment  of  plaintiff's  rig-ht  when  it  consists 

of  a  duty  of  defendant. 
When  tlie  plaintiff' 's  right  consists  of  an  obligation  on 
tlio  part  of  the  defendant  to  observe  some  particular 
duty,  the  declaration  must  state  the  nature  of  such  duty. 
This  duty  may  be  founded  either  on  a  contract  between 
the  parties  or  on  an  obligation  of  law  arising  out  of  the 
defendant's  particular  character  or  situation.  But  how- 
ever it  arises,  the  plaintiff  must  allege  and  prove  tlie 
duty  as  alleged,  and  a  material  variance  will,  as  in  action 
on  contracts,  be  fatal.  When  the  declaration  is  for  the 
breach  of  an  express  oi-  implied  contract  and  proceeds 
for  non-feasance,  the  consideration  of  the  contract  should 
be  stated,  either  in  terms  or  in  sul^stance,  Init   when  it 

56  1   Chit.  n.  ;]9.'],  .194.  57  1  (hit.  PI.  :!04. 
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is  for  a  misfeasance  or  malfeasance,  no  consideration 
need  be  stated.  When  it  is  founded  on  an  obligation  of 
law  unconnected  with  any  contract  between  the  parties, 
it  is  sufficient  to  state  very  concisely  the  circumstances 
which  gave  rise  to  the  defendant's  particular  duty  or 
liability.^^ 

§76.  Statement  of  injury. 

Injuries  ex  delicto  are  committed  either  with  force 
or  without  force,  and  they  may  arise  from  malfeasance, 
misfeasance  or  non-feasance.  In  declarations  for  a  tres- 
pass, the  injury  may  be  stated  without  any  inducement 
of  the  defendant's  motive  or  intent  or  of  the  circum- 
stances under  which  the  injury  was  committed.  In  ac- 
tions on  the  case,  when  the  act  or  non-feasance  com- 
plained of  is  not  prima  facie  actionable,  it  is  usual  to 
state  that  the  act  complained  of  was  wrongfully  done; 
and,  in  general,  it  is  usual  to  state -not  only  the  injury 
complained  of,  but  also  the  motive, — that  it  was  wrong- 
fully or  maliciously  committed.^^ 

The  statement  of  the  time  of  committing  an  injury  ex 
delicto  is  seldom  material,  and  it  may  be  proved  to  have 
been  either  anterior  or  subsequent  to  that  stated  in  the 
declaration.^** 

68  Jolman    v.    Alberts,    186   Mich.  has  been  somewhat  modified  by  this 

643;  Marquette,  etc.,  R.  Co.  v.  Mar-  court  on   several  occasions  by  hold- 

cott,  41  Mich.  433;  Reed  v.  Gould,  ing  that,  where  the  facts  are  so  set 

93    Mich.    359;     Schindler    v.    Mil-  forth    in    the    declaration    that    the 

waukee,  etc.,  R.  Co.,  77  Mich.  136;  duty  can  be  implied,  the  count  will 

Ives    V.    Williams,    53    Mich.    636;  be    sustained    in    the   absence    of   a 

Parker  v.  Armstrong,  55  Mich.  176.  demurrer."     Jolman  v.  Alberts,  186 

In  commenting  on  the  rule  in  tort  Mich.   643,   645. 
actions    requiring    an    allegation    in  69  i  Chit.  PI.  402,  403. 
the  declaration  of  the  duty  defend-  60  But    see   Hewitt   v.   Pere   Mar- 
ant  owed  to  plaintiff  on  the  partic-  quette  R.  Co.,  171  Mich.  211,  where 
ular  occasion,  it  was  said  by  Justice  date  defendant's  locomotive  set  fire 
Bird   that  ' '  the   rigor   of   this   rule  to  plaintiff 's  property  held  material. 
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§77.  Statement  of  damages. 

Damages  are  either  general  or  special.  General  dam- 
ages are  such  as  the  law  implies  or  presumes  to  have 
accrued  from  the  wrong  complained  of.  Special  dam- 
ages are  such  as  really  took  place  and  are  not  implied 
by  law,  and  are  either  superadded  to  general  damages 
arising  from  an  act  injurious  in  itself  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in  itself,  but 
injurious  only  in  its  consequences.  Special  damages 
must  be  the  legal  and  natural  consequence  arising  from 
the  tort." 

When  the  law  does  not  necessarily  imply  that  the 
plaintiff  sustained  damage  by  the  act  complained  of,  it 
is  essential  that  the  resulting  damage  should  be  shown 
with  particularity.  Such  damages  are  not  recoverable 
unless  specially  alleged.^^  And  they  should  be  alleged 
with  such  particularity  that  the  defendant  may  be  en- 
abled to  meet  the  charge,  if  it  be  false.  If  it  be  not  so 
stated,  it  cannot  be  given  in  evidence.^* 

§  78.  Bar  association  forms. 

Forms  of  declarations  for  assault  and  battery,^*  con- 
version,^^  fraud,^^   libel,"   negligence  ^®    and  nuisance  ^' 

61  Filer  v.  Smith,  96  Mich.  347 ;  Evening  News  Ass  'n,  94  Mich.  119 ; 
Woods  V.  Gaar,  Scott  &  Co.,  93  Shaddock  v.  Alpine  Plank-Koad  Co., 
Mich.  143.  79    Mich.    7;    Grogitzki    v.    Detroit 

62  Chandler  v.  Allison,  10  Mich.  Ambulance  Co.,  186  Mich.  374,  hold- 
460;  Shaw  v.  Hoffman,  21  Mich.  ing,  however,  that  general  allega- 
151;  Howser  v.  Melcher,  40  Mich.  tions  were  sufficiently  specific  to 
185;  Allen  V.  Kinyon,  41  Mich.  281;  warrant  evidence  that  plaintiff's 
Brink  v.  Treoff,  44  Mich.  69;  Hei-  hearing  was  affected  by  the  injury; 
ser  v.  Loomis,  47  Mich.  16;  Hitch-  Vezina  v.  Shermer,  198  Mich.  757. 
cock  V.  Pratt,  51  Mich.  263 ;   Krue-  63  1  Chit.  PI.  414. 

ger  V.  Le  Blanc,  62  Mich.  70 ;  Bate-  64  See  Assault  and  B.\tteky. 

man  v.  Blake,  81  Mich.   227;    God-  66  See  Trover  and  Conversion. 

dard    v.    Westcott,    82    Mich.    180;  66  See  Fr.vud. 

McDuff    V.    Detroit    Evening    Jour-  67  See  Libel  and  Slander. 

nal     Co.,     84     Mich.     1 ;     Kuhn    v.  68  See  Negligence. 

Freund,     87    Mich.    545;     Hatt     v.  69  See  Nuisance. 
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are  set  forth  in  the  fomis  annexed  to  the  1916  Circuit 
Court  Rules. 

Form  of  Count  for  Shooting  Dog 

First  Count 

The  plaintiff  says: 

1.  That  the  said  defendant,  to  wit,  on   ,  at   ,  shot  off  and 

discharged  a  certain  gun  loaded  with  gunpowder  and  shot,  at  and  against 
a  certain  dog  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 

dollars.    2.  That  the  said  defendant  thereby  and  therewith  so  greatly 

shot,  hurt  and  wounded  the  said  dog  that,  by  reason  thereof,  the  said  dog 
afterwai'ds,  to  wit,  on ,  at ,  died. 

Second  Count 
The  plaintiff  says: 

1.  That  the  said  defendant,  with  force  and  arms,  to  wit,  on ,  at 

,  greatly  beat,  hurt  and  wounded  a  certain  other  dog  of  the  said 

plaintiff,  of  great  value,  to  wit,  of  the  value  of dollars.     2.  That, 

by  reason  whereof  the  said  dog  afterwards,  to  wit,  on ,  at , 

died. 

Form  of  Count  for  Keeping  Ferocious  Dog 

The  plaintiff  says: 

1.  That,  before  and  at  the  tiine  of  the  committing  by  the  said  defendant 

of  the  grievance  hereinafter  mentioned,  to  wit,  on ,  at   ,  the 

said  defendant  was  possessed  of  and  kept  a  certain  dog,  to  wit,  a  blood- 
hound. 2.  That  the  said  dog  then  and  there  was,  and  the  said  defendant 
then  and  there  knew  that  the  said  dog  was,  of  a  fierce  and  ferocious  nature 
and  that  it  would  be  dangerous  and  improper  to  allow  the  said  dog  to  go 
about  at  large,  unconfined  and  imrestrained.  3.  That  thereupon  it  was 
the  duty  of  the  said  defendant,  while  he  was  so  possessed  of  and  kept  the 
said  dog,  to  confine  and  restrain  the  said  dog  so  that  the  said  dog  could 

not  attack  and  bite  persons.     4.  That  the  said  plaintiff,  to  wit,  on , 

at   ,   was   lawfully  walking  along  the   public  highway,   in  a  certain 

street,  called ,  at 5.  That  the  said  defendant  did  not  confine 

or  restrain  the  said  dog,  but,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  place  aforesaid,  permitted  the  said  dog  to  go  at  large,  unconfined  and 
unrestrained.  6.  That  thereby,  while  said  plaintiff  was  walking  along  said 
jvulilic.  highway,  as  aforesaid,  the  said  dog  then  and  there  attacked,  bit, 
wounded  and  injured  the  said  jilaintiff.  7.  That  thereby  the  said  plaintiff 
became  and  was  bitten,  wounded,  bruise<l,  sick,  sore,  lame  and  disordered, 
and  so  continued,  to  wif,  thence  hitherto.  8.  That  thereby  the  said  plaintiff 
was,  during  all  that  time,  prevented  from  attending  to  his  lawful  affairs 
and  business,  and  was  obliged  to  incur,  and  did  incur,  great  expense,  to  wit, 

dollars,   in   endeavoring   to   be  cured   of  his   said   bruises,    wounds, 

sickness,  soreness,  lameness  and  disorder. 
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IV,  Pleas  and  Motions  and  Notices  Perfoiming  Func 
tions  of  Pleas 

§  79.  Classification  of  pleas  at  common  law. 

UihU'I-  the  .system  of  pleading  at  the  coninioii  hiw, 
pleas  were  either  dilatory  or  peremptory.  Dilatory  pleas 
Avere  such  as  tended  merely  to  deUiy  or  put  off  the  cause 
of  action,  but  did  not  deny  its  existence,  and  included 
pleas  to  the  jurisdiction  of  the  court,  pleas  to  the  dis- 
ability of  the  person  and  pleas  to  the  count  or  declara- 
tion and  to  the  writ.'''''  Peremptory  pleas,  or,  as  they  are 
often  called,  ''pleas  in  bar,"  were  such  as  led  to  an 
issue  which  finally  settled  the  dispute  and  were  in  bar 
of  the  action.'^  They  were  also  called  ''pleas  to  the 
action,"  and  consisted  of  an  answer  to  the  merits  of  the 
plaintiff's  complaint.'^ 

The  order  of  pleading  (1)  to  the  jurisdiction  of  the 
court,  (2)  to  the  disability  of  the  person,  (3)  to  the 
count,  (4)  to  the  writ,  and  (5)  in  bar  of  the  action  was 
natural  because  each  subsequent  plea  admitted  that 
there  was  no  foundation  for  the  fonner,  and  precluded 
the  defendant  from  afterw^ards  availing  himself  of  the 
matter;  as,  for  example,  when  the  defendant  pleaded  to 
the  person  of  the  plaintitf,  he  admitted  the  jurisdiction, 
for  it  would  be  nugatory  to  plead  that  defense  in  a  court 
which  has  no  jurisdiction,  and  when  the  defendant 
])leaded  to  the  count,  he  admitted  that  the  plaintiff  was 
competent  to  sue  him  and  tlie  defendant  competent  to 
be  sued,  and,  when  the  defendant  pleaded  to  the  form 
of  the  wilt,  lie  admitted  the  f(n'm  of  the  count,  and,  after 
;i  ple;i  in  b;ii-  to  tiic  nclioii,  tlie  (h^fendaiit  (-(Hild  not  jtlcid 

70  Dilatory    pleas    rest    upon    the  jjoiieral    merits.      Bassett    v.    Slieji- 

i<lea    that    f|iu>stioiis    to    which    tliey  anlson,  ."j?  Mich.  428. 

apply    should   be    disi)Ose(l    of    early,  71  1  Chit.  PI.  457. 

in    order    to    save    the    expense    and  72;!  Tooley's  Bi.  Conini.  MO.!, 
delay   of   ri    needless   trial   upon    the 
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in  abatement,  unless  for  new  matter  arising  after  the 
commencement  of  the  suit.''^ 

§  80.  Dilatory  pleas Abolished  in  Michigan. 

Pleas  to  the  jurisdiction  and  pleas  in  abatement  have 
been  abolished  in  this  state  by  statute.  All  questions 
formerly  raised  by  such  pleas  must  now  be  raised  either 
by  motion  to  dismiss  or  by  notice  under  the  plea  of  the 
general  issue.'*  But  this  statute  merely  effects  a  change 
in  the  method  of  raising  such  questions  and  neither  pre- 
cludes the  raising  of  any  of  them  nor  alters  the  prin- 
ciples involved.  Consequently,  an  understanding  of  the 
functions  of  the  various  dilatory  pleas  as  formerly  used 
is  quite  essential  to  an  adequate  understanding  of  the 
practical  use  of  their  present  substitutes. 

§  81.  Pleas  to  jurisdiction. 

A  plea  to  the  jurisdiction  was  one  by  which  the  de- 
fendant excepted  to  the  jurisdiction  of  the  court  to  en- 

78  1  Chit.  PI.  456,  457.    This  prin-  ton  Circuit  Judge,  133  Mieh.  695. 

ciple  is  recognized  in  a  general  way  74  Jud.    Act,    eh.    14,    §4;    Comp. 

by  a  court  rule  in  this  state  which  Laws  1915,  §  12456. 

requires  all  motions  attacking  plead-  A  prior  valid  award  is  matter  in 

ings  to  include  all  objections  to  the  bar    rather    than    matter    in    abate- 

pleadings  attacked  and  to  the  pro-  ment    and    cannot    be    urged    by    a 

ceedings  up  to  the  time  the  motion  motion    to    dismiss.      Pagenkofif    v. 

is  made  and  provides  that  all  such  Patron's    Mut.    Fire    Ins.    Co.,    197 

objections  to  the  pleadings  and  pro-  Mich.  166. 

ceedings   not    stated   in   the   motion  Unless  the  matters  set  up  in  the 

will    be    deemed    waived.      Cir.    Ct.  motion    to     dismiss    "are    matters 

Eule  31,  §  6;  Griffin  v.  Wattles,  119  which    might    have    been    raised   by 

Mich.    346;    Watkins    v.    Plummer,  demurrer,    plea    in    abatement,    or 

93    Mich.    217;    Eeed    v.    St.    Clair  plea  to   the   jurisdiction  under    the 

Circuit  Judge,  122  Mieh.  153;   City  former     practice,     they    cannot    be 

of  Detroit  v.  Wayne  Circuit  Judge,  made  the  basis  of  a  motion  to  dis- 

125  Mich.  634;   National  Fraternity  miss."    Pagenkoff  v.  Patron's  Mut. 

V.  Wayne  Circuit  Judge,  127  Mich.  Fire   Ins.    Co.,   197   Mich.    166,   fol- 

186;  Fisher  V.  Wayne  Circuit  Judge,  lowed    in    Thomas    Canning    Co.    v. 

128  Mich.  543;  Cicotte  v.  County  of  Canners'     Exch,     Subscribers,     202 

Wayne,  44  Mich.  173 ;  Steel  v.  Qin-  Mich.   64. 
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tertain  the  action.'*  In  respect  of  the  jurisdiction  of 
courts,  it  is  necessaiy  to  retain  in  view  the  important 
distinction  between  jurisdiction  of  the  subject-matter 
and  jurisdiction  as  to  the  person  of  the  defendant.  If 
the  court  has  not  jurisdiction  of  the  subject-matter  of 
the  suit,  the  defect  is  one  that  not  only  cannot  be  waived, 
but  may  be  taken  advantage  of  at  any  time  and  at  any 
stage  of  the  proceedings.'''^  On  the  other  hand,  jurisdic- 
tion over  the  person  of  the  defendant  may  be  conferred, 
where,  on  account  of  some  defect  or  irregularity  in  the 
process  or  service  of  process,  it  would  not  otherwise 
exist,  by  the  general  appearance  of  the  defendant  in  the 
suit  or  by  some  other  act  on  the  part  of  the  defendant 
in  connection  with  the  suit  amounting  to  a  waiver  of 
the  defect  or  irregularity.  If  a  court  has  general  juris- 
diction, but  not  authority  in  respect  to  the  particular 
case,  the  objection  should  be  taken  advantage  of  by  mo- 
tion to  dismiss  or  notice  under  the  general  issue,  which, 
in  such  case,  performs  the  function  of  a  plea  to  the  juris- 
diction.''^'' 

Courts  will  not  permit  jurisdiction  of  non-residents  to 
be  acquired  by  fraud,  and  while,  in  such  a  case,  the  court 
thought  a  plea  in  abatement  to  be  the  better  practice, 
it  was  not  prepared  to  hold  that  such  matter  might  not 
be  set  up  in  a  notice  of  defense  under  the  general  issue.'''' 
Such  notice  in  such  a  case  is  now  expressly  authorized 

75  Steph.  PI.  84.  77  Webb    v.   Mann,   3   Mich.   139; 

76  Beach  v.  Botsford,  1  Doug.  Thompson  v.  Michigan  Mut.  Bene- 
199;  Spear  v.  Carter,  1  Mich.  20;  fit  Ass'n,  52  Mich.  522;  Dewey  v. 
Farrand  v.  Bentley,  6  Mich.  281;  Central  Car  &  Mfg.  Co.,  42  Mich. 
Moore  v.  Ellis,  18  Mich.  77;   Attor-  399. 

ney    General    v.    Moliter,    26    Mich.  78  Copas   v.   Anglo-American  Pro- 

444;    Woodruff    v.    Ives,    34    Mich.  vision  Co.,  73  Mich.  541. 

320;    Thompson    v.    Michigan    Mut.  A    plea     in    abatement    showing 

Benefit   Ass'n,   52   Mich.  522;    Tur-  abuse  of  process  of  the  court   was 

rill  V.  Walker,  4  Mich.  177;  Toledo,  a    meritorious     one.       Campbell     v. 

etc.,  K.  Co.  V.  Munson,  57  Mich.  42.  Hudson,  106  Mich.  523. 
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by  statute;  and  the  objection  can  now  also  be  raised  by 
motion  to  dismiss^' 

§  82.  Pleas  to  disability  of  the  person. 

Pleas  to  the  ability  of  the  plaintiff  alleged  that  he  was 
incapable  of  commencing  or  continuing  his  suit,  either 
by  denying  his  existence,  as  that  lie  or  one  of  the  plain- 
tiffs at  the  time  of  the  commencement  of  the  suit  was  a 
iiclitious  person  or  by  alleging  that  lie  was  dead.*"  So 
also  the  defendant  might  plead  that  the  phiintiff  was  an 
alien  enemy  or  that  he  was  an  infant  and  had  declared 
by  attorney.*^ 

Pleas  in  abatement  to  tlie  person  of  tlie  defendant  wore 
proper  to  allege  some  matter  constituting  a  personal  dis- 
ability on  the  part  of  the  defendant  to  be  sued. 

§  83.  Pleas  to  the  count. 

Pleas  in  abatement  to  the  count  were  in  use  only  in 
actions  commenced  by  original  writ,  and  were  founded 
upon  some  variance  betw^een  the  writ  and  the  count, 
which  appeared  by  the  defendant  demanding  oyer  of 
the  writ  and  the  writ  being  then  set  forth  on  the  roll.*'' 

§  84.  Pleas  to  form  of  writ. 

Pleas  in  abatement  to  the  writ  were  so  termed  rather 
from  their  effect  than  from  their  being  strictly  such 
pleas,  for  when  oyer  of  the  writ  could  no  longer  be 
ci'aved,  no  objection  could  be  taken  by  plea  to  matter 
which  was  merely  contained  in  the  writ.  But  if  the  mis- 
take in  the  writ  was  cai-ried  also  into  the  declaration, 
or  rather  if  the  declaration,  which  was  presumed  to  cor- 
respond with  the  writ,  was  incorrect  in  respect  of  some 
oxti'insic  matter,   it   was  then  open  to  th(^  defendant   to 

79  See  Pagenkoff  v.  Patrons'  Mut.  81  ]   Chit.  PI.  4(U. 

Fire  Ins.  Co.,  197  Mieh.  16G,  171.  82  1   ('hit.  PI.  Ififi. 

801  Chit.  PI.  463;    Stepli.   PI.   R.l. 
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plead  in  abatement  to  the  writ.  Pleas  in  abatement  of 
the  writ  were  either  to  the  form  or  to  the  action  thereof, 
and  those  of  the  first  description  were  either  for  matter 
apparent  on  the  face  of  the  writ  or  for  matters  dehors. 
Formerly  a  defect  in  the  form  of  the  writ  apparent  on 
the  face  of  it,  as  repugnancy  or  want  of  sufficient  time 
between  the  teste  and  the  return,  was  pleadable  in  abate- 
ment, but  afterwards  pleas  in  abatement  to  the  form  of 
the-  writ  were  principally  for  matter  dehors  existing  at 
the  time  of  suing  out  the  writ  or  arising  afterwards, 
such  as  a  misnomer  of  the  plaintiff  or  the  defendant  in 
his  Christian  or  surname.  It  was  once  doubted  if  a  mis- 
take of  the  plaintiff's  Christian  or  surname  were  not 
ground  of  non-suit,  but  it  was  afterwards  settled  that 
the  mistake  must  have  been  pleaded  in  abatement,  even 
in  the  case  of  a  corporation.  This  objection  could  not 
have  been  pleaded,  unless  the  misnomer  also  appeared 
in  the  declaration,  for  the  plaintiff  might  have  declared 
in  his  right  name,  although  the  name  had  been  mistaken 
in  the  process.®^ 

It  has  been  provided  by  statute  in  this  state  that,  in 
suits  brought  by  or  against  any  corporation,  foreign  or 
domestic,  it  is  not  necessary  to  prove  on  the  trial  of  the 
cause  the  existence  of  the  corporation,  unless  the  de- 
fendant denies  the  same  under  oath  in  his  plea.**  Mis- 
nomer of  the  defendant  formerly  must  have  been  pleaded 
in  abatement.** 

Other  pleas  to  the  form  of  writ  were  that  the  plain- 
tiffs or  defendants,  suing  or  being  sued  as  husband  and 
wife,  were  not  married,  or  that  one  of  the  plaintiff's  or 
defendants  was  fictitious  or  dead  at  the  time  of  issuing 
the  writ  and  pleas  for  want  of  proper  parties,  as  a  joint 
contractor  or  a  co-executor  or  co-administrator  or  other 

83 1  Chit.  PL  467.  85 1  Chit.    PI.    467;     Baldwin    v. 

84Jud.    Act,    ch.    14,  §8;    Comp.       Talbot,     43     Mich.     11;     Moore     v. 

Laws  1915,   §  12460.  Lewis,  76  Mich.  300. 
2  Abbott— 21 
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person  not  joined  who  ought  to  have  been  made  a  party 
to  the  suit.  The  plea  of  non-joinder  always  averred 
that  the  party  omitted  was  still  living.'^  The  objection 
for  non- joinder  of  parties  who  should  have  been  joined 
as  plaintiffs  was  properly  made  by  pleas  in  abatement.*' 
In  an  action  to  recover  rent,  the  non-joinder  of  a  co- 
tenant  as  plaintiff  could  be  set  up  only  by  plea  in  abate- 
ment, and,  if  not  so  pleaded,  went  merely  to  ajjportion 
tlie  damages.**  In  actions  ex  contractu,  the  non-joinder 
of  a  co-contractor  could  be  taken  advantage  of  only  by 
plea  in  abatement.**  It  is  now  provided  by  statute  that 
no  action  shall  be  defeated  by  the  non-joinder  or  mis- 
joinder of  parties.**' 

Pleas  in  abatement  to  the  action  of  the  writ  were  that 
the  action  was  misconceived;  as,  that  case  was  brought 
when  trespass  ought  to  have  been,  or  that  it  was  prema- 
turely brought.  But  as  these  matters  were  also  a  ground 
of  demurrer  or  non-suit,  it  became  unusual  to  plead  them 
in  abatement.*^  The  pendency  of  another  suit,  if  relied 
upon  at  all  as  a  defense,  was  required  to  be  pleaded  in 
abatement  and  did  not  constitute  the  substance  of  a  valid 
plea  in  bar.*^    And  this  was  as  true  when  the  suit  pend- 

86  1  Chit.  PI.  468.  Campbell     v.     Sherman,     49     Mich. 

87  Butterfield  v.  Gilchrist,  .5:i  5;J4 ;  Munn  v.  Haynes,  46  Mich. 
Mich.  22;  Ives  v.  Williams,  53  140;  Callahan  v.  Barnes,  44  Mich. 
Mich.  636;  Michaud  v.  Grace  Har-  .'393;  Miller  v.  Thompson,  34  Mich, 
bor  Lumber   Co.,  122  Mich.  305.  10;   Thomas  v.  Gain,  35  Mich.  155; 

88Perrin  v.  Lepper,  34  Mich.  292;  Hutton   v.   Cuthbert,   51   Mich.   229; 

Achey    v.    Hull,    7    Mich.   423.      See  Coon   v.    Anderson,   101    Mich.    295; 

Brown  v.  Fifield,  4   Mich.   322.  Schroder   v.   Pinch,   126   Mich.   185; 

89  Dillenbeck  V.  Simons,  105  Mich.  Soarls     v.     Reed,     63     Mich.     485; 

373;  People  v.  Dennis,  4  Mich.  609;  M.'Knight  v.  Lowitz,  196  Mich.  368. 

Hecht     V.     Ferris,    45     Mich.     376;  90  Jud.   Act,   eh.    12,    §13;    Comp. 

Holdridge     v.     Farmers'    Bank,     16  Laws  1915,  §  12364.     As  to  interven- 

Mich.   66;    Ballou   v.   Hill,  25   Mich.  tion    of    parties,    see    Jud.    Act,    ch. 

204;   Clark  v.  O'Rourke,  111   Mich.  12,  §  11;  Comp.  Laws  1915,  §12362; 

108;    Hinman    v.    Eakins,   26    Mich.  Weatherby    v.    Kent   Circuit    Judge, 

80;    Bowen   v.    Culp,   36  Mich.  224;  194  Mich.  46. 

Mitchell  V.  Chambers,  43  Mich.  150;  911  Chit.  PI.  469. 

Porter     v.     Leache,     56     Mich.     40;  92  Near     v.     Mitchell,     23     Mich. 
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iiif^  was  a  garuibliiiiL'ui  proct'eding-  as  any  oIIkt.^^  And 
the  defendant  in  a  cross-replevin  could  plead  the  first 
suit  in  abatement.'*  Pleas  in  abatement  in  respect  to  a 
former  suit  i)ending  did  not  deny  or  put  in  issue  the 
cause  of  action,  but  merely  objected  that  it  was  already 
in  course  of  litigation.'*  A  prior  suit  pending,  in  which 
there  could  be  no  recovery  because  it  was  prematurely 
brought,  could  not  be  pleaded  in  abatement.'^  The 
pendency  of  a  proceeding  in  rem  in  admiralty  could 
not  be  pleaded  in  abatement  of  a  personal  action  in  the 
courts  of  this  state ; ''  nor  could  the  pendency  of  a  fore- 
closure suit  in  equity  be  pleaded  in  abatement  to  an 
action  at  law  for  the  recovery  of  the  mortgage  debt.'® 

§  85.  Certainty   requisite   in   motions   and  notices 

operating^  as  dilatory  pleas. 

AYliilc  the  right  to  plead  in  abatement  in  proper  cases 
was  an  absolute  one,  yet  it  Avas  the  practice  of  the  courts 
to  treat  dilatory  pleas  with  disfavor  and  to  subject  tlicni 
to  the  most  rigid  scrutiny  under  the  established  lules  of 
pleading.  Nothing  could  be  taken  by  intendment  in 
favor  of  the  pleader.''    A  plea  in  abatement  must  have 

382;     Sullings    v.    Goodyear    Dental  ,117;    Goodrich    v.    White,   :59    Mich. 

Vulcanite   Co.,    36   Mich.   313;    Pew  489. 

V.  Yoare,  12  Mich.  16;    Breckton   v.  Inasmuch    as   the    legal    action    is 

Ottawa    Circuit    Judge,    109    Mich.  forbidden  by  the  statute   (Jud.  Act, 

61o;    Callanan   v.   Port   Huron,   etc.,  ch.     19,     §2.j;     Comp.     Laws    1915, 

R.  Co.,  61  Mich.  15;  Bank  of  Mich-  S  12679),   unless    authorized    by    the 

igan  V.  Williams,  Har.  ch.  219.  court  of  equity,   the  proper  way  to 

93  Near  v.  Mitchell,  23  Mich.  3S2;  take   advantage  of  the  pendency  of 
Grossllght  V.   Crisup,   58  Mich.  531.  the    foreclosure    proceedings    is    to 

94  Fisher     v.     Marquette     Circuit  move  the  court  before  going  to  trial 
•Tudge,  58  Mich.  450.  for  a  stay  of  the  legal  proceedings. 

95Belden   v.   Laing,   8   Mich.   500.  Goodrich    v.    White,   39    Mich.    489; 

96  Blackwood   v.   Brown,   34   Mich.  Steele    v.    Kent    Circuit   Judge,    100 
4.  Mich.   647. 

97  People  V.  Wayne  Circuit  Judge,  99  Wales    v.    . I  ones.    1     Mich.    254. 
27  Mich.  406.  Sec   also    McKnight    v.   Lowitz,    l!>(i 

98Joslin   V.   Millspaugh,   27   Mich.       Mich.  368. 
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had  the  highest  degree  of  certainty  and  precision,  and 
every  allegation  necessary  to  make  out  the  case  covered 
by  it  must  have  been  distinctly  and  not  inferentially 
set  forth.^  It  was  required  to  be  certain  according  to 
the  most  rigid  rules  of  precision.''  It  must  have  ex- 
cluded all  matters  which,  if  alleged  on  the  other  side, 
would  defeat  it.^  Thus,  a  plea  in  abatement  to  the  juris- 
diction of  the  court  must  always  have  shown  another 
forum  where  the  rights  had  already  become  subject  to 
judicial  authority.*  So,  a  plea  in  abatement  to  an  action 
of  trespass  brought  in  the  name  of  one  plaintiff  was 
bad  in  merely  stating  that  the  said  plaintiff  ''before  and 
at  the  time  of  the  commencement  of  the  suit"  was  part 
owner  of  the  premises  with  another  person  specified,  for 
it  should  show  that  some  one  besides  the  plaintiff  had 
an  interest  at  the  time  of  the  trespass.^  So,  a  plea  in 
abatement  was  bad  which  averred  only  that  another  suit 
was  brought  ' '  upon  and  for  the  not  performing  the  very 
same  identical  promises  and  undertakings,"  without 
adding  the  words,  ''in  the  said  declaration  in  this 
present  suit  mentioned,"  or  other  words  equivalent 
thereto  showing  what  promises  and  undertakings  were 
referred  to.^  And  a  plea  in  abatement  averring  that  the 
plaintiff  and  the  defendant  were  co-partners  at  the  time 
the  cause  of  action  alleged  in  the  plaintiff's  declaration 
arose,  without  alleging  that  the  cause  of  action  grew  out 
of  partnership  accounts,  was  too  uncertain  to  stand  as 
a  good  plea,  for  the  mere  fact  that  the  parties  to  the 
action  were  co-partners  at  the  time  the  cause  of  action 
arose  would  not  prevent  the  bringing  of  an  action  at  law 

1  Belden   v.   Laing,   8   Mich.   500 ;  3  Dubois  v.  Hutchinson,  40  Mich. 
Dubois     V.     Hutchinson,     40     Mich.       262. 

262;    People    v.    Lauder,    82    Mich.  4  Heyman  v.  Covell,  36  Mich.  157. 

109;  People  v.  Lay,  193  Mich.  476.  5  East  v.  Cain,  49  Mich.  473. 

2  Heyman  v.  Covell,  36  Mich.  157.  6  Wales  v.  Jones,  1  Mich.  254. 
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upon  an  account  which  presumably  stood  outside  of  their 
partnership  affairs."' 

The  general  rule,  therefore,  was  that  a  plea  in  abate- 
ment must  be  so  complete  and  certain  that  the  court 
could  see  that  no  answer  could  be  made  to  its  allegations 
other  than  a  denial  of  their  truth  or  sufficiency.  But 
pleas  involving  the  abuse  of  the  process  of  the  court 
were  not  regarded  with  the  same  strictness  as  pleas  set- 
ting up  a  mere  failure  of  process  or  the  jurisdiction  of 
the  court.  They  were  not  treated  as  captious  or  dila- 
tory pleas,  but  as  meritorious.  The  highest  degree  of 
certainty  was  required  only  in  such  pleas  as  were  odious 
or  unfavorably  regarded  in  law.  Dilatory  pleas  were  so 
regarded,  because  the  object  was  to  defeat  suits  upon 
grounds  unconnected  with  the  merits.' 

A  motion  or  notice  serving  as  a  dilatory  plea  need  not 
have  that  high  degree  of  certainty  which  was  essential 
in  those  pleas,  but  should  state  the  facts  upon  which 
the  objections  are  based  plainly  and  concisely.  Apt 
language  should  be  used  so  that  the  court  and  the  ad- 
verse party  may  know  precisely  what  the  objections  are 
and  what  basic  facts  are  relied  upon  to  sustain  them. 

Form  of  Motion  to  Dismiss  for  Death  of  Plaintiff  Before  Suit 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  suit  for  the  following  reason: 

1.  That  the  said  A.  B.,  at  the  time  of  the  commencement  of  this  suit, 
and  along  before  that  time,  was  dead;  nor  is  there,  nor  at  the  time  when 
this  suit  was  commenced  was  there,  any  such  person  in  being  as  the  said 
A.  B.,  as  in  and  by  the  writ  and  declaration  in  this  cause  supposed. 

Form  of  Motion  to  Dismiss  for  Infancy  of  Plaintiff 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  suit  for  the  following  reason: 

7  Mcintosh  V.  Mcintosh,  79  Mich.  523 ;  Breckon  v.  Ottawa  Circuit 
198.  .Judge,  109  Mich.  615. 

8  Campbell  v.   Hudson,  106  Mich. 
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1.  That  the  said  plaintiff  is  an  infant  under  the  age  of  twenty-one  years, 

to  wit,  of  the  age  of   years,  and  has  sued  herein  in  his  own  person, 

and  not  by  his  next  friend. 

Form  of  Motion  to  Dismiss  for  Misnomer  of  a  Corporation  Plaintiff 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  suit  for  the  following  reason: 

1.  That  the  said  plaintiff  is  named  and  called  (here  insert  the  proper 
corporate  name),  and  by  the  same  name  and  title  was  always  named  and 
called,  and  never  was,  and  is  not  now,  named  or  called  (here  insert  the 
name  in  which  the  plaintiff  sues),  as  by  the  writ  and  declaration  in  this 
cause  supposed. 

Form  of  Motion  to  Dismiss  Operating  as  a  Plea  of  Nul  Tiel  Corporation 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  suit  for  the  following  reason: 

1.  That  there  is  not,  nor  on  the  day  of  the  commencement  of  this  suit, 
nor  at  any  time  since,  was  there,  in  existence  any  such  corporation  called 
(insert  the  name  of  the  supposed  corporation),  as  supposed  by  the  writ  by 
which  this  suit  was  commenced. 

Form  of  Motion  to  Dismiss  for  Misjoinder  of  Defendants 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  C.  D.  and  moves  the  court  now  here  to 
dismiss  this  suit  for  the  following  reason: 

1.  That  the  several  supposed  promises  and  undertakings  in  the  declaration 
of  the  said  plaintiff  in  this  cause  mentioned,  if  any  such  were  made,  were, 
and  each  of  them  was,  made  by  the  said  C.  D.  alone^  and  not  by  the  said 
C.  D.  jointly  with  the  said  defendant  E.  F.  (or,  the  other  said  defendants). 

This  motion  is  based  upon  the  files  and  records  in  this  cause  and  upon 
the  affidavit  of  C.  D.  now  on  file  herein. 

Form  of  Motion  to  Dismiss  for  Nonjoinder  of  Defendants 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  suit  for  the  following  reason: 

1.  That  the  several  sui)posed  promises  and  undertakings  in  the  declara- 
tion of  the  said  plaintiff  in  this  cause  mentioned,  if  any  such  were  made, 
were,  and  each  of  them  was,  made  by  the  said  defendant  jointly  with  one 

E.  F.,  who  is  still  living,  to  wit,  at ,  and  not  by  the  said  defendant 

alone. 
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Form  of  Motion  to  Dismiss  for  Misnomer  of  Defendant 

The  Circuit  Court  for  the  County  of   

A.  B.  1 

vs.  y 

C.  D.,  Sued  by  the  Name  of  E.  U.  J 

The  said  C.  I).,  against  whom  the  said  plaintiff  has  issued  his  writ  by 
the  name  of  E.  D.,  by  K.  L.,  his  attorney,  comes  and  moves  the  court  now 
here  to  dismiss  this  suit  for  the  following  reason: 

1.  That  he  is  named  and  called  by  the  name  of  C.  D.  and  by  that  name 
lias  always  been  named  and  called,  and  is  not  now,  nor,  at  the  time  of 
issuing  the  writ  by  which  this  suit  was  commenced,  was,  nor  ever  before 
had  been,  named  and  called  by  the  name  of  E.  D.,  as  by  the  said  writ  and 
the  declaration  in  this  cause  supposed. 

§  86.  When  motion  to  dismiss  to  be  filed  and  served,  and 
practice  as  to. 

A  motion  attacking  a  pleading,  as  a  substitute  for  a 
plea  in  abatement,  must  be  filed  and  served  within  fif- 
teen days  after  the  receipt  of  the  pleading  attacked  and 
not  afterwards.^  The  practice  in  relation  to  motions  of 
this  sort  is  identical  with  that  in  relation  to  other  special 
motions  and  is  treated  in  another  article. ^° 

§  87.  Preliminary  hearing-  when  pleading^  is  attacked  by 
notice  under  general  issue. 
It'  a  pleading  is  attacked  by  notice  attached  to  the  plea 
of  the  general  issue,  as  a  substitute  for  a  plea  in  abate- 
ment, the  questions  so  raised  may  be  ])rouglit  up  for 
determination  by  the  court  in  advance  of  the  trial  of 
the  cause,  upon  four  days'  notice  by  either  party." 

§  88.  Amendment  of  declaration  to  meet  objections. 

By  statute,  the  plaintifl'  is  given  the  right  to  amend 
his  declaration  at  any  time  either  before  or  after  the 
hearing  of  the  objections  thereto,  raised  by  a  substitute 

9Cir.  Ct.  Eule  'M,  §  C.  11  .Jud.    Act,    ch.    14,    S  4 ;    Comp. 

10  See   Motions,   Rules   axd   Or-       Laws  191.'),  §12456. 

DERS. 
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for  a  plea  in  abatement  whether  raised  by  motion  to  dis- 
miss or  by  notice  mider  the  general  issue,  upon  such 
terms  as  the  court  deems  proper.^^  And  at  any  time  be- 
fore the  defendant  has  put  in  his  plea  or  within  ten  days 
thereafter,  the  plaintiff  may  amend  his  declaration  with- 
out leave  of  court  and  without  costs,  either  by  adding 
new  counts  or  otherwise.  No  order  or  rule  to  amend  is 
required  in  such  case,  but  a  copy  of  the  declaration  as 
amended,  indorsed  "Amended  Declaration,"  must  be 
filed  and  served,  together  with  a  notice  that  the  same 
is  a  copy  of  the  plaintiff's  declaration  as  amended." 
If  the  defendant  has  previously  filed  his  plea,  such  plea 
will  stand  as  the  plea  to  the  amended  declaration  unless 
an  amended  plea  is  filed  and  served  within  ten  days  after 
the  ser\dce  of  the  amended  declaration.^* 

§  89.  Pleas  in  bax. 

A  plea  in  bar  of  the  action  was  defined  as  one  which 
set  forth  some  ground  for  barring  or  defeating  the 
action."  Such  pleas  went  to  the  merits  of  the  case  and 
denied  that  the  plaintiff  had  any  cause  of  action,  and 
did  not,  like  pleas  in  abatement,  give  the  plaintiff  a  bet- 
ter writ.^®  They  were  distinguished  from  all  pleas  of 
the  dilatory  class  by  impugTiing  the  right  of  action  al- 
together, instead  of  merely  tending  to  divert  the  pro- 
ceedings to  another  jurisdiction  or  suspend  them  or 
abate  the  particular  writ." 

It  follows  from  this  property  of  pleas  in  bar,  that,  in 
general,  they  either  denied  all  or  some  essential  part  of 
the  averments  of  fact  in  the  declaration  or,  admitting 
them  to  be  true,  alleged  new  facts  which  obviated  their 
legal  effect.  In  the  first  case,  the  defendant  was  said, 
in  the  language  of  pleading,  to  traverse  the  matter  of 

12Jud.    Act,    ch.    14,    §4;  Comp.  16  Steph.   PI.   89. 

Laws    1915,    §  12456.  16  1  Chit.  PI.  486. 

isar.  Ct.  Rule  28.  17  Steph.  PI.  89. 

14  Cir.  Ct.  Rule  28,  §  3. 
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the  declaration  and,  in  the  latter,  to  confess  and  avoid 
it.  Pleas  in  bar  were  consequently  differentiated  as  (1) 
pleas  by  way  of  traverse  and  (2)  pleas  by  way  of  con- 
fession and  avoidance.^* 

§  90.  The  general  issue. 

Of  the  plea  by  way  of  traverse,  the  most  ordinary  kind 
was  that  which  was  called  a  ''common  traverse."  It 
consisted  of  a  tender  of  issue,  that  is,  of  a  denial  accom- 
panied by  a  formal  offer  of  the  point  denied  for  decision, 
and  the  denial  that  it  was  made  by  way  of  express  con- 
tradiction in  terms  of  the  allegation  traversed.^'  An- 
other sort  of  plea  by  way  of  traverse  which  occurred 
with  great  frequency  and  is  now  of  the  highest  im- 
portance is  what  is  known  as  the  ''general  issue."  In 
most  of  the  usual  actions  there  was  an  approximate  plea 
fixed  by  ancient  usage  as  the  proper  method  of  travers- 
ing the  whole  declaration  in  cases  where  the  defendant 
meant  to  deny  the  whole  or  the  principal  part  of  its  al- 
legations. This  form  of  plea  was  called  the  "general 
issue"  in  that  action,  and  it  appears  to  have  been  so 
called  because  the  issue  which  it  tendered,  involving  the 
whole  declaration  or  the  principal  part  of  it,  was  of  a 
more  general  and  comprehensive  kind  than  that  usually 
tendered  by  a  common  traverse.^'' 

§91.  Plea  of  general  issue  with  notice. 

In  Michigan,  special  pleas  in  bar  have  been  abolished 
by  statute  in  all  civil  actions,  and  it  has  been  provided 
that  all  matters  of  defense  to  any  such  action  may  be 
given  in  evidence  under  the  general  issue.^^  But,  to  en- 
title a  defendant  to  avail  himself  of  any  matter  of  de- 
fense which,  according  to  the  practice  prior  to  this  modi- 
is  steph.  PI.  89.  31Jud.  Act,  ch.  14,  §10;   Oomp. 

19  Steph.  PI.  167.  Laws  1915,  §  12462. 

20  Steph.  PI.  168. 
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fication,  was  required  to  be  pleaded  specially  or  of  which 
a  special  notice  was  required  to  be  given  under  the  gen- 
eral issue  or  other  general  plea,  the  defendant  must  an- 
nex to  his  plea  of  the  general  issue  a  notice  to  the  plain- 
tiff briefly  stating  the  precise  nature  of  such  matter  of 
defense.^^  It  consequently  becomes  a  matter  of  impor- 
tance, in  order  to  determine  when  such  notice  is  neces- 
sary in  cases  not  definitely  covered  by  the  court  rule  on 
the  subject,  to  ascertain  what,  according  to  the  former 
practice,  was  the  scope  of  the  plea  of  the  general  issue 
in  each  of  the  different  forms  of  action. 

§  92.  General  issue  in  assumpsit. 

In  the  action  of  assumpsit,  the  plea  of  the  general  issue 
was  called  the  "plea  non  assumpsit,"  and  stated  that 
the  defendant  **did  not  promise  and  undertake  in  man- 
ner and  form."  The  declaration  states  that  the  defend- 
ant, upon  a  certain  consideration,  made  a  certain  promise 
to  the  plaintiff,  so  that  it  would  seem  that  the  plea  of 
the  general  issue  would  put  in  issue  merely  the  fact  of 
the  defendant  having  made  such  a  promise  as  alleged. 
But  it  was  given  a  much  wider  effect,  in  the  following 
manner:  it  will  be  remembered  that  the  action  of  as- 
sumjisit  may  be  founded  upon  either  an  exj^ress  or  an 
inqjlied  promise.  AVhen  tlie  promise  relied  upon  was 
an  implied  promise  and  the  defendant  pleaded  the  gen- 
eral issue,  the  plaintiff's  method  of  maintaining  the  af- 
iirmative  of  the  issue  on  the  trial  was  by  proving  the 
debt  or  liability  on  which  the  implied  promise  would 
arise,  and  it  was  also  reasonable  that  the  defendant 
should,  under  his  plea  denying  the  promise,  be  at  liberty 
to  show  any  circumstance  by  which  the  debt  or  liability 
was  disproved,  such,  for  example,  as  performance  or  a 

22Jiid.   Act,   ch.    14.    S12;    Conip. 
Laws  1915,  §  12464. 
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release.  Accordingly,  in  actions  on  implied  promises, 
this  effect  was  allowed  to  the  general  issue.  But  it  was 
at  first  allowed  only  in  cases  of  implied  promises,  and 
where  an  express  promise  was  proved,  the  defendant,  in 
conformity  with  the  language  and  strict  principle  of  his 
plea,  was  permitted,  under  the  general  issue,  only  to 
contest  the  fact  of  the  promise  or  at  most  to  show  that, 
on  the  ground  of  some  illegality,  it  was  a  promise  void 
in  law.  But,  by  a  relaxation,  the  practice  obtaining  in 
assumpsit  upon  implied  promises  was  gradually  ex- 
tended to  suits  upon  express  promises  also;  so  that,  at 
length,  in  all  actions  of  assumpsit,  the  defendant  was, 
under  the  general  issue,  permitted  not  only  to  contend 
that  no  promise  was  made  or  to  show  facts  impeaching 
the  validity  of  the  jDromise,  but  also  (with  some  excep- 
tions) to  prove  any  matter  of  defense  whatever  which 
tended  to  deny  his  debt  or  liability,  as,  for  example,  a 
release  or  performance.^^ 

§  93.  General  issue  in  debt  on  specialty  and  in  covenant. 
In  an  action  of  debt  on  a  bond  or  other  specialty  and 
in  the  action  of  covenant,  the  general  issue  was  called 
the  plea  of  ''non  est  factum"  and  stated  that  the  sup- 
posed writing  obligatory  was  not  tlie  defendant's  deed."* 
Under  this  plea,  the  defendant  at  the  trial  might  con- 
tend either  that  he  never  executed  such  deed  as  alleged 
or  that  it  was  void  in  law  or  that,  since  its  execution  and 
before  the  commencement  of  the  suit,  it  had  been  altered 
l)y  Iho  ol)ligoe  or  covenantee  himself  or,  if  in  a  mateiijil 
point,  by  a  stranger.  But  if  the  defendant's  ease  con- 
sisted of  anything  other  than  a  denial  of  the  execution 
of  tlie  deed  as  alleged  or  of  some  fact  showing  its  in- 
validity, the  plea  of  non  est  factum  was  improper.^* 

23  See  Steph,  PI.  174-176.  25  Stej.h.  PI.  171,  172. 

24Steph.  PI.   169. 
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§  94.  General  issue  in  debt  on  simple  contract. 

In  debt  on  a  simple  contract,  the  general  issue  was 
called  the  plea  of  ''nil  debet"  and  stated  that  the  de- 
fendant "does  not  owe  the  said  sum  of  money  above 
demanded  or  any  part  thereof. ' '  ^°  There  was  hardly 
any  matter  of  defense  to  an  action  of  debt  to  which  the 
plea  of  nil  debet  might  not  be  applied,  because  almost  all 
defenses  resolve  themselves  into  a  denial  of  the  debt." 

§  95.  General  issue  in  trespass  on  the  case. 

In  actions  of  trespass  on  the  case,  the  general  issue 
was  "not  guilty"  and  averred  that  the  defendant  was 
"not  guilty  of  the  premises  above  laid  to  his  charge."'^* 
The  declaration  in  this  action  sets  forth  specifically  the 
circumstances  which  form  the  subject  of  complaint,  and 
the  general  issue  was  a  mere  traverse  or  denial  of  the 
facts  so  alleged.  On  principle,  therefore,  the  plea  should 
apply  only  to  cases  in  which  the  defense  rested  upon 
such  denial.  But  here  a  relaxation  took  place,  analogous 
to  that  which  occurred  in  connection  with  the  general 
issue  in  assumpsit,^^  so  that  a  defendant  was  permitted 
not  only  to  contest  the  truth  of  the  declaration,  but,  with 
certain  exceptions  (including  the  statute  of  limitations, 
and,  in  actions  of  slander  and  libel,  evidence  of  the  truth 
of  the  charges),  to  prove  any  matter  of  defense  which 
tended  to  show  that  the  plaintiff  had  no  right  of  action, 
even  though  such  matters  were  in  confession  and  avoid- 
ance of  the  declaration,  as,  for  example,  a  release  given 
or  satisfaction  made.^° 

§  96.  General  issue  in  trespass. 

In  trespass,  the  general  issue  was  the  plea  of  "not 
guilty"  and  averred  that  the  defendant  "is  not  guilty 

«6Steph.  PI.  169.  80  Steph.    PI.    177;    Ackerman    v. 

27Steph.  PI.  173.  Cincinnati,   etc.,   R.    Co.,    143    Mich. 

28  Steph.  PI.  170.  68. 

29  Ante,  §536. 
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of  the  said  trespasses  above  laid  to  his  charge,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff 
hath  above  complained."  This  plea  evidently  amounts 
to  a  denial  of  the  trespasses  alleged  and  no  more.  There- 
fore, if,  in  trespass  for  assault  and  battery,  the  case  was 
that  the  defendant  had  not  assaulted  or  beat  the  plain- 
tiff, it  was  proper  that  he  should  plead  the  general  issue, 
but  if  his  case  was  of  any  other  description,  the  plea  was 
inapplicable.  So,  in  trespass  quare  clausum  fregit  or 
for  taking  the  plaintiff's  goods,  if  the  defendant  did  not 
in  fact  break  and  enter  the  close  in  question  or  take  the 
goods,  the  general  issue  was  proper.  It  was  also  proper 
if  he  did  break  and  enter  the  close,  but  it  was  not  in  the 
possession  of  the  plaintiff  or  not  lawfully  in  his  posses- 
sion as  against  the  better  title  of  the  defendant.  So, 
it  was  applicable  if  he  did  take  the  goods,  but  they  did 
not  belong  to  the  plaintiff;  for,  as  the  declaration  al- 
leged the  trespass  to  have  been  committed  on  the  close 
or  goods  of  the  plaintiff,  the  plea  of  not  guilty  involved 
a  denial  that  the  defendant  broke  and  entered  the  close 
or  took  the  goods  of  the  plaintiff  and  was,  therefore,  a 
fit  plea  if  the  defendant  meant  to  contend  that  the  plain- 
tiff had  no  possession  of  the  close  or  property  in  the 
goods  sufficient  to  entitle  him  to  call  them  his  own.  But 
if  the  defense  was  of  any  other  kind,  the  general  issue 
would  not  apply.^^ 

§  97.  General  issue  in  other  actions. 

This  is  treated  of  in  other  articles. ^^ 

§  98.  Form  of  the  general  issue  in  Michigan. 

The  statute  prescribes  that  in  all  civil  actions  the  gen- 
eral issue  shall  consist  of  a  demand  by  the  defendant 

31  Steph.  PI.  174.  82  See   Trover   and   Conversion; 

General  issue  in  action  for  tres-      Replevin;    Ejectment;    etc. 
pass    on    lands,    see    Trespass    on 
Lands. 
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of  a  trial  of  the  matters  set  forth  in  the  plaintiff's  declar- 
ation,^^ and  a  rule  provides  that  the  form  may  be  as  fol- 
lows: ''The  defendant  comes  and  demands  a  trial  of 
the  matters  set  forth  in  the  plaintiff's  declaration."^* 
The  business  address  of  the  defendant's  attorney  must 
appear  upon  the  plea  unless  ]ireviously  given  by  notice 
of  retainer  or  otherwise. 

Form  of  General  Issue 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant,  K.  L.,  his  attorney,  and  demands  a  trial 
of  the  matters  set  forth  in  the  plaintiff's  declaration. 

K.  L., 
Attorney  for  Defendant. 
Business  address: 

,  Mich. 

§  99.  Notice  of  matters  alleged  in  declaration  and  not 
controverted. 
By  rule  of  court,  first  added  in  1916,  it  is  provided 
that  unless  the  defendant  intends  in  good  faith  to  con- 
trovert every  material  allegation  in  the  plaintiff's  declar- 
ation, he  shall  in  a  notice  under  the  general  issue, 
specifically  point  out  what  matter  set  forth  in  the  decla- 
ration he  denies,  and,  on  failure  to  do  so,  he  will  be  re- 
quired to  pay  the  plaintiff'  the  reasonal)le  expense,  to 
be  taxed  by  tlie  court,  incurred  by  the  ])laintiff  in  prov- 
ing or  ))reparing  to  ju'ove  all  matters  whlcli  tlie  defend- 
ant did  not  in  good  faitli  intend  to  deny.^^ 

§  100.  Notice  admitting  all  facts  stated  in  declaration. 

Tlie  1916  rules  of  court  added  a  new  provision  tlial 
wlien  tlie  defendant  docs  not  intend  to  take  issue  on  any 
material  allegation  in  the  plaintiff's  declaration,  he  shall 
state  in  a  notice  under  the  general  issue  tliat  he  waives 
the  benefit  of  the  general  issue  and  admits  the  facts  al- 

33  .Tad.  Act,  ch.  14,  §11;  Comp.  Purpose  of  rule,  see  article  liy 
Laws  191o,  §  12463.  Professor    Sunderland    in    14    Mich. 

34  ("ir.  rt.  Rule  2.".,   §1.  Law  Rev.  uol,  .").->8. 

35  fir.   Ct.  Rule  23,  §  7. 
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leged  in  the  plaintiff's  declaration,  and,  il'  he  pleads  the 
general  issue  without  such  notice,  he  will  be  required 
to  pay  the  plaintiff  the  reasonable  expense  incurred  by 
him  in  proving  or  preparing  to  prove  his  case,  to  be 
taxed  by  the  court. ^^ 

§  101.  Nature  of  notice  under  general  issue. 

By  rule  of  court,  it  is  provided  as  follows:  "The  no- 
tice attached  to  the  plea  of  the  general  issue  shall  be 
deemed  and  treated  as  a  pleading.  In  any  case  where 
reference  is  made  to  a  plea  by  that  name,  the  notice  at- 
tached to  the  plea  will  be  considered  as  referred  to  the 
same  as  is  the  plea."" 

§  102.  Necessity  for  notice  under  general  issue. 

The  supreme  court  has  been  specially  endowed  with 
authority  to  make  such  rules  in  relation  to  notice  of  mat- 
ters intended  to  be  given  in  eWdence  by  either  part}'  as 
shall  be  necessary  to  prevent  surprise  and  to  afford  oj)- 
])()rtunity  for  preparation  for  trial,  and,  in  pursuance 
of  this  authority,  has  established  a  rule  which  renders 
a  notice  imder  the  general  issue  necessary  in  several 
instances  where  previously  it  was  not  essential.  This  rule, 
adopted  in  1916,  provides  that  an  affirmative  defense,^' 
such    as    payment,^'    release,*"    satisfaction,    discharge, 

36  Cir.  Ct.  Eule  23,  §  8.  In    action    for    personal    injuries, 

37Cir.  Ct.  Rule  21,  §  1.  see     Lucklnirst     v,     Scliroeder,     183 

38  All  afBrmative  defenses  are  in-  Midi.  487. 

eluded    within    this    rule.      Scott    v.  39  That  evidence  of  payment  was 

Lon^^well,  139  Mich.  12.  not     admissible    under    the    general 

Defenses   in   actions   against   com-  issue    before    the    adoption    of    the 

mon   carriers   for   loss   or   injury   to  rule  of  court,  see  Souvais  v.  Leavitt, 

of  goods  or  other  property  as  affirm-  53   Mich,   .'i??    (payment  after  issue 

ative  defenses,  see   Oceana  Canning  joined)  ;   Tabor  v.  Van  Vranken,  39 

('o.  V.  King,  19.5  Mich.  628;   Tobin  Mich.  793.     Formerly,  however,  gen- 

V.    Lake    Shore,    etc.,    R.    Co.,    192  eral  rule  was  to  the  contrary.    Bren- 

Mich.   5-19;    Crowley  Bros.  v.  Grand  nan  v.  Tietsort,  49  Mich.  397. 

Trunk  R.   Co.,   185  Mich.   482.  40  Stewart    v.    Lawson,    199    Mich. 

Notice  of  tender,  see  Hill  v.  Car-  -197.     Prior  to  the  adoption  of  rule 

tcr,  101  Mich.  158.  of   court,  rule   was  to  the  contrary 
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license,  fraud,*^  duress,  estoppel,  statute  of  frauds,  illegal- 
ity, that  an  instrument  or  transaction  is  either  void  or 
voidable  in  point  of  law,  want  or  failure  of  consideration 
in  whole  or  in  part,*^  and  any  defense  which,  by  other 
aflSraiative  matter,  seeks  to  avoid  the  legal  effect  of  or  de- 
feat the  cause  of  action  set  forth  in  the  plaintiff's  declara- 
tion ;  and  any  ground  which,  if  not  raised  in  the  pleadings, 
would  be  likely  to  take  the  opposite  party  by  surprise 
must  be  plainly  set  forth  in  a  notice  added  to  the  de- 
fendant's plea.*^  This  1916  rule  of  court  adds  to  the 
defenses  specified  in  the  former  rule  the  defenses  of 
duress,  estoppel,  statute  of  frauds,  illegality,  invalidity 
of  instrument  or  transaction  in  point  of  law,  want  of 
consideration,  and  those  defenses  likely  to  take  the  op- 
posite party  by  surprise.  Prior  to  the  new  rule  notice 
was  not  required  to  be  given  of  the  defense  of  the  statute 
of  frauds  **  and  there  was  a  conflict  of  opinion  as  to  the 
defense  of  estoppel,*^  but  now  both  are  specially  enumer- 
ated. In  addition  to  the  defenses  specifically  men- 
tioned, it  is  held  that  notice  must  be  given  of  the  defense 
of    the    statute    of    limitations,*^    res    judicata,*'''    ultra 

in   assumpsit.      Cleveland   v.   Eoths-  44  Sprague    v.    Hosie,    155    Mich, 

child,  132  Mich.  625.  30;    Third  Nat.  Bank  v.  Steel,  129 

41  Baumler  v.  Farmers '  Northern       Mich.  434. 

Mut.  Fire  Ins.  Co.,  148  Mich.  430;  45  See    Eogers    v.    Eobinson,    104 

McCabe    v.    Caner,    68    Mich.    182  Mich.  329;  Dean  v.  Crall,  98  Mich, 

(fraud    in     procuring    contract    in  591;    Wessels  v.   Beeman,   87  Mich, 

assumpsit).  481. 

42  Formerly  illegality  of  consid-  46  Board  of  Sup  'rs  of  Chippewa 
cration  between  the  original  parties  County  v.  Bennett,  185  Mich.  544; 
[Myers  v.  Carr,  12  Mich.  63  (action  Bellows  v.  Butler,  127  Mich.  100; 
on  note)  ;  Hill  v.  Callaghan,  31  Shank  v.  Woodworth,  111  Mich. 
Mich.  424] ;  total  failure  of  con-  642 ;  Whitworth  v.  Pelton,  81  Mich, 
sideration    (Keystone    Mfg.    Co.    v.  98. 

Forsyth,  126  Mich.  98;  Perkins  v.  But  statute  need  not  be  pleaded, 
Brown,  115  Mich.  41);  or  want  of  where  impossible,  as  where  inter- 
consideration  (Colbath  V.  Jones,  28  posed  against  a  set-off.  Kincade  v. 
Mich.  280),  was  admissible  under  Peck,  193  Mich.  207,  211. 
the  general  issue.  47  People  v.  Detroit,  etc.,  R.  Co., 
48  Circuit  Court  Rule  23,  §2.  149  Mich.  122;   Bryant  v.  Kenyon, 
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vires,"  custom  or  usage,"  doing  business  by  a  partner- 
ship under  an  assumed  name  without  compliance  with 
the  statute,**"  etc.  Illegality  of  consideration  cannot  be 
shown  under  a  notice  of  a  failure  of  consideration.^^ 

Notice  need  not  be  given  of  a  defense  apparent  from 
the  declaration  such  as  that  action  on  a  bond  was  not 
brought  within  the  time  fixed  by  the  terms  of  the  bond.^^ 
Where  the  defense  is  confined  to  a  refutation  of  the 
facts  stated  in  the  declaration,  and  necessary  to  be 
proved  to  enable  the  plaintiff  to  recover,  it  is  not  neces- 
sary to  add  a  notice  to  the  general  issue.^^ 

§  103.  Defenses  to  written  instruments. 

It  is  further  provided  by  rule  of  court  that  whenever 
it  is  claimed  in  defense  that  any  written  "  instrument 
set  forth  m  the  plaintiff's  declaration  is  void  or  void- 
able or  cannot  be  recovered  upon  by  reason  of  any 
statute  ®^  or  by  reason  of  non-delivery,  failure  of  con- 
sideration,^® fraud,  payment,  discharge  or  release,  the 
facts  upon  which  such  defense  is  based  must  be  plainly 
?et  forth  in  a  notice  added  to  the  defendant's  plea." 

123  Mich.  151.  See  also  Bishop  v.  56  Power  Specialty  Co.  v.  Mich- 
Dodge,  196  Mich.  231.  igan  Power  Co.,  190  Mich.  700,  717. 

48  Duluth,  S.  S.  &  A.  R.  Co.  v.  That  action  is  premature  because  of 
Wilson,  200  Mich.  313;  Blackwood  statute  cannot  be  urged  under  gen- 
V.  Lansing  Chamber  of  Commerce,  eral  issue.  Putze  v.  Saginaw  Val- 
178  Mich.  321.  ley   Mut.    Fire   Ins.    Co.,    132   Mich. 

49  Saginaw  Milling  Co.  v.  Schram,  670. 

186  Mich.  52,  where  an  affirmative  56  "Failure  of  consideration,"  as 

defense.  here  used,  includes  want  of  consid- 

SOTurnbull  v.   Michigan  Cent.  E.  eration.     Walbridge    v.   Tuller,  125 

Co.,  183  Mich.  213.  Mich.  218. 

51  Hanley  v.  Gowan,  202  Mich.  But  notice  of  want  of  any  con- 
293.  sideration  is  not  sufficient  as  notice 

52  Ladies  of  Modem  Maccabees  v.  of  illegality  of  consideration.  Bar- 
Illinois  Surety  Co.,  196  Mich.  27.  ger   v.   Farnham,   130   Mich.   487. 

63  Child   V.   Detroit  Mfg.   Co.,   72  67Cir.   Ct.   Rule   23,   §3. 

Mich.  623.  Purpose    of    provision,    see    Wal- 

54 Meaning  of  "written"  in  stat-       bridge  v.  Tuller,  125  Mich.  218. 
utes  in   general,  see  Brown   v.   Mc- 
Cormick,  28  Mich.  215, 
2  Abbott— 22 
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§  104.  Action  on  insurance  policy. 

In  an  action  upon  a  policy  of  insurance,  if  the  defend- 
ant relies  in  whole  or  in  part  upon  any  breach  of  the 
conditions,  agreements,  representations  or  warranties  of 
the  policy  or  the  application  therefor  or  upon  the  failure 
to  perform  or  make  good  any  promise,  representation  or 
warranty  or  upon  the  failure  to  furnish  any  proof  of 
loss  as  required  by  the  policy,  there  must  be  added  to 
the  plea  a  notice  plainly  indicating  the  facts  relied 
upou." 

§  105.  In  action  for  penalty  or  forfeiture. 

A  special  statute  makes  notice  unnecessary  in  such 
cases.®* 

§  106.  Form  and  contents  of  notice. 

The  1916  Circuit  Court  Rules  provide  that  ''pleadings 
substantially  similar  to  the  forms  annexed  to  these  rules 
will  be  deemed  suitable  and  sufficient,  where  the  same 
are  applicable."^®  This  includes  notices  of  special  de- 
fenses which,  with  the  other  forms,  were  prepared  by 
Prof.  Edson  K.  Sunderland  acting  as  a  member  of  a 
committee  on  new  rules  from  the  State  Bar  Association. 
Included  in  such  fonns  of  notices  are  forms  of  notice  of 
the  defense  of  accord  and  satisfaction,^^  duress,^^  estop- 

58Cir.   Ct.   Rule    2.'?,    §4;    Oceana  v.    Curtis,    :52    Midi.    402;    Minnock 

Canning    Co.    v.    King,    19.5    Mich.  v.    Eureka   Fire   &  Marine   Ins.   Co., 

628;     Greennian     v.     O'Eilcy,     144  90  Mich.  2.'56;  Maas  v.  Anchor  Fire 

Mich.  534;   Williams  v.  Brown,  i:?7  Ins.   Co.,    148   Mich.   4:52.      Dcstruc- 

Mich.     569 ;      Gilchrist      v.     Mystic  tion  of  property  by  owner.     Morlcy 

Workers    of    the    World,    188    Mich.  v.   Liverpool,   L.   &   G.   Ins.   Co.,   92 

466.    First  Baptist  Church  of  Jack-  Mich.  590. 

son  V.   Citizen 's  Mut.  Fire  Ins.  Co.,  89  Jud.    Act,    ch.    ,35,    §  8 ;    Comp. 

119  Mich.  203   (discretionary  to  re-  Laws  1915,  §1.3400.     See  also  Pen- 

fuse  amendment   to   set  up   defense  alties  and  Forfeitures. 

of   forfeiture   of  policy);    Cronin  v.  60Cir.  Ct.  Rule  21,  §3. 

Fire    Ass'n    of    Philadelphia,    112  61  See  Accord  axd  Satisfaction-. 

Mich.   106.     Breach  of  warranty  or  62  See  Ditjess. 
misrepresentation.      Home    Ins.    Co. 
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pel,^^  fiaud,^*  payment,^'*  statute  of  frauds,^^  payment,®' 
recoupment,®*  etc.  In  reading  these  forms  it  will  be  no- 
ticed tliat  in  most  instances  they  are  considerably 
briefer  than  those  formerly  in  use.  For  other  fomis  in 
general  use  in  setting  up  other  special  defenses  reference 
should  be  made  to  other  articles  in  this  work,®^  where 
not  set  fortli  in  the  forms  following  this  section. 

In  regard  to  the  requisites  of  a  notice  under  the  gen- 
eral issue,  it  should  be  said  that  the  object  to  bo  attained 
is  to  apprise  the  plaintiff  of  the  nature  of  the  defense 
relied  upon,  so  that  he  may  be  prepared  to  meet  it  and 
avoid  surprise  on  the  trial.  If  the  notice  accomplishes 
this  purpose,  it  is  sufficient.  This  is  the  sole  test.  It 
need  not  contain  the  substantial  ingredients  of  a  special 
plea.'''"  The  office  of  a  notice  is  to  present  tangible  issues, 
and  not  to  introduce  matters  which  form  no  part  of  the 
issue. '^  Special  pleas  in  bar,  as  already  stated,  are  not 
allowed  in  this  state,  but  where  one  is  put  in,  it  has  been 
customary  to  allow  it  to  stand  as  a  notice  of  defense.'^ 
Tlie    signature    of   the    defendant's   attorney   following 

63  See  Estoppel.  Before    the    revision    of    1846,    a 

64  See  Fraud.  notice  of  this  sort  must  have   eon- 

65  See  Payxjent.  tained  all  the  substantial  requisites 

66  See  Fraud.s,  Statute  of.  to    fonstitute   a   special   plea   which 

67  See  Payment.  would  be  good  on  a  general  deinur- 
e»  See      Set-Off,      Counterclaim  rer.     Thom])Son  v.  Bowers,  1   Doug. 

.\ND  Recoupment,  .il^]. 

69  See    Account    Stated;     Judg-  The  sufficiency  of  a  notice  under 

MENT  (notice  of  former  judgment)  ;  the    general    issue    cannot   be    ques- 

LiBEL     and     Slander      (notice     of  tioned    by    motion.      Harrington    v. 

truth);      Release;      Trespass     on  Sheldon,  196  Mich.  .'588. 

Lands;   Tender.  Such    a   notice,    altliough    it    need 

TORosonbury  v.  Angell,  6  Mich,  not  be  as  formal  as  a  declaration, 
508;  McHardy  v.  Wadsworth,  8  ought  to  be  equally  specific.  De- 
Mich.  ;^49;  Cresinger  v.  Reed,  25  troit  River  Transit  Co.  v.  Aldrich, 
Mich.  450;  Waldo  v.  Waldo,  52  176  Mich.  357,  :{6;?. 
Midi.  94;  Farmers'  Mut.  Fire  Ins.  71  Proctor  v.  Haughtaling,  37 
Co.    v.    Crampton,    43    Mich.    421;  Mich.  41. 

Briesenmeister     v.     Supreme     Lodge  72  Benedict    v.     Smith,    4S     Mich. 

Knights  of  Pvthias.  81  Mich.  525.  503. 
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such  a  notice  is  a  sufficient  signature  of  both  the  plea 
and  the  notice.'' 

Each  separate  defense,  and  each  separate  cause  of 
action  by  way  of  recoupment  or  set-off,  in  a  notice  at- 
tached to  a  plea  should  be  stated  in  a  separate  division 
of  the  notice,  and  each  of  such  divisions  should  be  com- 
plete in  itself.  The  several  divisions  of  the  notice  should 
be  numbered  consecutively.  Each  division  also  should 
be  divided  into  paragraphs  consecutively  numbered.'* 

Where  the  proof  under  the  special  notice  is  insufficient 
to  establish  a  defense,  defendant  is  limited  to  such  mat- 
ters as  may  be  introduced  under  the  general  issue  alone.'^ 
If  there  be  any  doubt  as  to  the  precise  character  of  the 
evidence  to  sustain  the  defense,  the  notice  may  be  varied 
so  as  to  meet  any  probable  state  of  the  proofs,  and  no- 
tice may  at  the  same  time  be  given  of  several  defenses. 
Although  the  notice  is  not,  in  any  technical  sense,  a 
pleading,'^  it  is  within  the  statute  of  amendments,  being 
a  proceeding  in  the  action.  It  is  also  intended  to  be 
embraced  in  the  rule  of  court  authorizing  the  amendment 
of  pleadings  as  of  course,  and  without  costs.''  A  notice 
of  special  matter  will  not,  in  general,  be  allowed  to 
prejudice  a  defendant;  and  accordingly,  when  he  has 
the  right  to  give  evidence  of  his  defense  under  the  gen- 
eral issue  without  notice,  though  he  gives  notice  of  such 
matter  which  varies  from  the  evidence,  this  will  not  be 
excluded  by  reason  of  the  variance.  He  may  still  take 
the  general  ground  allowed  by  the  issue,  and  the  notice 
may  be  entirely  disregarded.'* 

78  Cir.  Ct.  Kule  23,  §  2.  general   issue   shall  be   deemed   and 

74  Cir.   Ct.  Kule  23,   §  5 ;    Cir.  Ct.  treated    as    a   pleading. ' '     Cir.    Ct. 

Eule  21,  §  2.  Rule  21,  §  1. 

76  Waldo  V.  Waldo,  52  Mich.  94.  77  See  §  128,  post. 

76  But,    by    rule    of    court,    "the  78  See    Craig    v.    Grant,    6    Mich, 

notice  attached  to  the  plea  of  the  447. 
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Form  of  Notice  of  Special  Matter  of  Defense  Under  General  Issue 

To  the  said  plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  under  the  general  issue  above  pleaded,  and 
insist  in  his  defense;  (here  state  the  special  matters  of  defense,  each  in  a 
separate  division). 

K.  L., 
Attorney  for  Defendant. 

Form  of  Plea  with  Divers  Notices  (S.  B.  A.  Form) 

(Title  of  court  and  cause.) 

The  defendant  comes  and  demands  a  trial  of  the  matters  set  forth  in  the 
plaintiff 's  declaration. 

Notices 
1.  Objections    in    Point    of    Law 

The  declaration  is  insufficient  in  law  in  the  following  respects: 

1.  That,  etc. 

2.  That,  etc.     (Specifically  point  out  the  defects  complained  of.) 

2.  Waiver  of  General  Issue 

The  defendant  admits  the  truth  of  the  facts  set  up  in  the  declaration  and 
waives  the  benefit  of  the  general  issue. 

3.  First  Defense 

The  defendant  will  show,  etc. 

4.  Second  Defense 

The  defendant  wiU  show,  etc. 

5.  Set-off 
The  defendant  will  show: 

1.  That,  etc. 

2.  That,  etc.     (Set  forth  the  facts  as  in  a  declaration.) 

Form  of  Notice  of  Statute  of  Limitations 

To  the  said  Plaintiff : 

You  wiU  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  and  insist,  in  his  defense:  1.  That  the 
several  supposed  causes  of  action  in  the  declaration  of  the  said  plaintiff 
in  this  cause  mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  at 

any  time  within   years  next  before  the  commencement  of  this  suit, 

in  manner  and  form  as  the  said  plaintiff  in  his  said  declaration  has  alleged. 

K.  L., 
Attorney  for  Defendant. 
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Form  of  Notice  of  Limited  Liability  (S.  B.  A.  Form) 

The  defendant  will  show  that  the  plaintiff  delivered  the  said  message  to 
the  defendant  under  an  agreement  in  writing  that  the  defendant  should  not 
be  liable  for  any  injury  sustained  by  the  plaintiff  by  reason  of  any  mistake 
in  the  transmission  of  said  message,  unless  said  message  should  be  repeated 
back  to  the  office  from  which  it  was  sent  for  the  purpose  of  comparison;  and 
that  said  message  was  not  so  repeated. 

§  107.  Time  for  filing"  and  serving"  plea. 

By  virtue  of  the  court  rule,  and  irrespective  of 
whether  tlie  suit  was  commenced  by  summons,  declara- 
tion, attachment  or  writ  of  replevin,  the  defendant  is 
required  to  file  his  plea  and  serve  a  copy  thereof  upon 
the  plaintiff's  attorney  within  fifteen  days  after  service 
of  a  copy  of  the  plaintiff's  declaration,  except  where  a 
motion  to  dismiss  or  other  special  motion  is  made;  in 
which  case,  if  the  motion  is  overruled,  the  plea  must  be 
filed  and  a  copy  thereof  served  within  fifteen  days  after 
the  final  determination  of  such  motion.'* 

§  108.  Notice  as  admission. 

Any  statement  of  fact  set  fortli  in  a  notice  added  to  a 
plea  shall  be  treated  as  an  admission  by  the  defendant 
and  need  not  be  proved  by  the  plaintiff.®"  Admissions 
in  such  notice  are  available  without  formally  introduc- 
ing into  evidence  the  plea  and  notice.®^ 

§  109.  Affidavit  to  deny  execution  of  written  instrument, 
l^pon  the  plea  of  the  general  issue  in  an  action  upon 
any  written  instrument,  whether  under  seal  or  without 
seal,  the  plaintiff  need  not  prove  the  execution  of  the  in- 
strument or  the  handwriting  of  the  defendant,  unless 
the  defendant  or  some  one  in  his  behalf  files,  and  serves 
a  copy  of,  an  affidavit  denying  the  same.®^    The  affidavit 

79  Cir.  Ct.  Rule  31,  §  3.  81  Irwin  v.  Wolcott,  183  Mich.  92; 

aocir.  Ct.  Eule  23,  §6;  East  Side  Dennis  v.  Vinton,  199  Mich.  430. 
T.  &  S.  Bank  v.  McOinnis,  197  Mich.  82  Cir.  Ct.  Rule  33. 

432.  Tills    rule   of   court,   however,   ap- 
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must  be  filod  by  the  defendant  witli  the  plea,  but  the 
court  may,  upon  a  proper  showing  enlarge  the  time  for 
filing  such  affidavit.'' 

If  the  defendant  has  omitted  to  file  the  affidavit  with- 
in the  proper  time,  the  court  may,  in  its  discretion  and 
upon  terms,  permit  it  afterwards  to  be  filed,  but  this  is 
a  matter  which  is  wholly  within  the  discretionary  au- 
thority of  the  court,  whose  action  in  respect  to  it  will 
not  be  reviewed,  unless  it  is  apparent  that  the  authority 
was  abused.'*  The  court,  however,  should  allow  the  af- 
fidavit to  be  filed  at  any  stage  of  the  case  when  a  refusal 
would  work  manifest  injustice.'* 

The  effect  of  a  failure  to  file  the  affidavit  in  the  cases 
to  which  the  rule  is  applicable,  where  the  declaration 
sets  up  a  written  instrument,  is  that  the  defendant  ad- 
mits the  execution  of  the  instrument  in  manner  and  form 
as  alleged  and  that  the  signature  is  his  or  was  duly  au- 
thorized.'® The  delivery  of  the  instrument,  constituting 
ji  i)art  of  the  execution  of  it,  is  admitted  by  the  omission 

jilies    only    to    the    instrument    sued  Sav.   Bank   v.   Hart,   80    Mich.   64G; 

upon  and  does  not  apply  to  a  paper  Hampton  v.  Van  Nest's  Estate,  196 

which   may   be   used   as  evidence   to  Mich.  404. 

support  the  plaintiff's  claim.  Oceana  85  Freeman    v.    Ellison,    37    Mich. 

Canning;    Co.    v.    King,    195    Mich.  4.'59;    Polhcmus   v.   Ann   Arbor   Say. 

628,   6;]4.  Bank,  27  Mich.  44;  Portsmouth  Sav. 

83  Cir.  Ct.  Rule  33.  Bank  v.  Hart,  83  Mich.  646. 

Tliis    rule    applies    also    in    favor  86  Jcnkinson    v.    Monroe    Bros.    & 

of     a     defendant     in     cases     where  Co.,  71  Mich.  630;  Curran  v.  Rogers, 

claims    by    way    of    set-off    are    in-  3.5  Mich.  221 ;    Simon  v.  Home  Ins. 

sisted   ujton   by  him.     The   affidavit,  Co.,   58   Mich.   278;    Lee   v.   Wisner, 

when  filed  by  the  plaintiff,  must  be  38  Mich.  82;  Hemminger  v.  Western 

filed   within   ten    days   after   service  Assur.    Co.,    95    Mich.    355;    Inglish 

of  the  specific  set-off  claimed.     But  v.  Ayer,  92  Mich.  370;   Jennison  v. 

the  court  may  enlarge  the  time  upon  Haire,    29    Mich.    207;    Lorscher   v. 

a  proper  showing.     Cir.  Ct.  Rule  33.  Supreme   Lodge   Knights  of   Honor, 

84Polhemus    v.    Ann    Arbor    Sav.  72  Mich.  316;  Union  Cent.  Life  Ins. 

Bank,  27   Mich.  44;   Tupper  v.  Kil-  Co.  v.  Howell,  101  Mich.  334;  Mills 

duff,     26     Mich.     394;     Browne     v.  v.  Bunce,  29  Mich.  365;    Lobdell   v. 

Moore,    32    Mich.    256;    Freeman    v.  Merchants'  &  Manufacturers'  Bank, 

Ellison,   37   Mich.   459;    Portsmouth  33  Mich.  409. 
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to  file  the  affidavit.®'  But  if  the  defendant  file  an  affidavit 
denying  the  execution  of  the  instrument,  the  plaintiff 
has  the  burden  of  showing  that  it  was  signed  as  alleged 
in  the  declaration. ®®  A  failure  to  file  the  affidavit  in- 
cludes an  admission  of  the  partnership  of  defendants 
where  it  pui-ports  to  be  signed  by  a  partnership;®^  and 
also  admits  the  authority  of  an  agent  by  whom  defend- 
ant's name  purports  to  have  been  signed  to  the  con- 
tract.^®  And  where  there  is  no  affidavit  defendant  can- 
not show  that  the  note  was  not  as  he  executed  it.*^ 
Where  an  action  is  brought  against  the  makers  and  en- 
dorsers of  a  note,  failure  to  file  an  affidavit  is  an  admis- 
sion by  each  defendant  that  he  signed  the  instrument  as 
alleged  in  the  declaration,  and  also  that  it  was  executed 
by  the  parties  declared  against,^^  and  the  admission  of 
the  execution  includes  an  admission  that  it  was  executed 
by  defendants  by  the  name  and  description  alleged  in 
the  declaration.^'  This  rule  does  not,  however,  dispense 
with  the  necessity  for  proving  the  title  of  plaintiff 
through  an  alleged  indorsement,^*  nor  prevent  defend- 
ant, an  endorser,  from  showing  he  signed  it  without  con- 
sideration and  after  delivery ;  ^^  nor  waive  the  right  of 
a  defendant  to  show  want  of  capacity  to  execute  the  note 
except  for  a  particular  consideration.^^  However,  the 
rule  of  court  is  expressly  made  applicable  to  actions 
against  endorsers. 

This  rule  applies  to  a  replevin  bond,®'  a  lease,®®  an  in- 

87  People  V.  Johr,  22  Mich.  463;  Cent.  Life  Ins.  Co.,  107  Mich.  543). 
Wright  V.  Irwin,  33  Mich.  33.  93  13. 

88  0rtmann    v.    Merchants'   Bank,  94  Spicer  v.  Smith,  23  Mich.  96. 
41  Mich.  482.  95  Freeman    t.    Ellison,    37    Mich. 

89Naftzker    v.    Lantz,    137    Mich.  459. 

441.  96  Kenton   Ins.    Co.   v.    McClellan, 

90Inglish  v.   Ayer,  92  Mich.  370.  43  Mich.  564,  where  defendant  was 

91  Polhemus    v.    Ann    Arbor    Sav.  a  married  woman. 

Bank,  27  Mich.  44.  97Jennison    v.    Haire,    29    Mich. 

92Lobdell  V.   Merchants'  &  Man-  211. 

ufacturers' Bank,  33  Mich.  408  (fol-  98  Jacobson    v.    Miller,    41    Mich, 

lowed  in  First  Nat.  Bank  v.  Union  90. 
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surance  policy,*'  bills  and  notes,^  indemnity  bonds,** 
mnnicipal  bonds,^  etc.,  but  not  where  the  defendant  has 
had  no  opportunity  to  comply  with  it  *  or  when,  in  a 
case  appealed  from  justice's  court,  no  new  issue  is 
framed  in  the  circuit  court,  or  in  cases  appealed  from 
probate  court.* 


§110. 


Constniction  of  affidavits. 


In  construing  an  affidavit  of  this  kind,  the  courts  do 
not  subject  it  to  any  very  technical  rules.  If  it  appears 
that  a  defendant  means  to  contest  the  execution  or  de- 
livery in  good  faith,  any  legal  questions  concerning  the 
sufficiency  of  the  defense  should  be  reserved  for  the 
trial,  when  the  facts  may  all  be  presented.  It  never  was 
designed  that  the  defendant  must  state  every  fact  in  the 
affidavit,  but  that  he  merely  indicate  his  defense  or  make 
a  plain  denial.^     An  affidavit  of  the  non-execution  of  a 


99  Miller  v.  Prussian  Nat.  Ins.  Co., 
158  Mich.  402;  Clay  Fire  &  M.  Ins. 
Co.  V,  Huron  Salt  &  Lumber  Mfg. 
Co.,  31  Mich.  346;  Peoria  Marine 
&  Fire  Ins.  Co.  v.  Perkins,  16  Mich. 
380;  Simon  v.  Home  Ins.  Co.,  58 
Mich,  279;  Lorscher  v.  Supreme 
Lodge  Knights  of  Honor,  72  Mich. 
316. 

1  Hoard  v.  Little,  7  Mich.  470; 
Chicago,  etc.,  E.  Co.  v.  Edson,  41 
Mich.  373.  See  Conrad  Seipp  Brew- 
ing Co.  V.  McKittriek,  86  Mich.  191 ; 
Howry  v.  Eppinger,  34  Mich.  32. 

2  Lee  V.  Wisner,  38  Mich.   82. 

3  Portsmouth  Sav.  Bank  v.  Hart, 
83   Mich.   646. 

4McMellcn  v.  Beach,  38  Mich. 
397. 

6  Bauer  v.  Wasson,  60  Mich.  194; 
Hampton  v.  Van  Nest's  Estate,  196 
Mich.  404. 

6  McCormiek  v.  Bay  City,  23  Mich. 
459;    Anderson  v.   Walter,  34  Mich. 


113;  Haight  v.  Arnold,  48  Mich. 
512. 

An  affidavit  admitting  the  signa- 
ture to  be  genuine  but  averring  it 
was  obtained  under  circumstances 
fully  set  forth  which  would  render 
defendant  not  liable  thereon  is  suf- 
ficient to  compel  plaintiff  to  prove 
the  execution  and  delivery.  Ander- 
son V.  Walter,  34  Mich.  113. 

But  in  an  action  upon  notes  pur- 
porting to  be  executed  by  a  firm, 
an  affidavit  made  by  two  of  the 
three  defendants  composing  such 
firm,  each  for  himself  denying  that 
he  ever  signed,  executed  or  deliv- 
ered either  of  the  notes,  is  not  suf- 
ficient to  put  the  plaintiff  to  the 
proof  of  the  execution  of  the  notes. 
Mills  V.  Bruce,  29  Mich.  364. 

Where  several  are  sued  on  a  note, 
a  notice  of  special  defense  denying 
its  execution  and  verified  by  one  of 
defendants    is    sufficient    to    require 
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partnership  note  is  sufficient,  when  filed  by  one  of  the 
partners,  if  it  shows  that  the  deponent  did  not  sign,  ex- 
ecute or  deliver  it  or  expressly  or  implicitly  authorize, 
direct,  empower  or  consent  to  its  execution,  signature  or 
delivery  by  any  other  person  and  that,  if  signed,  ex- 
ecuted or  delivered  by  tlie  firm,  it  was  done  by  another 
co-partner  without  depiment's  iuithority,  knowledge  or 
consent,  against  the  express  agreement  on  which  the 
liartnership  was  created,  for  purposes  outside  of  partner- 
ship matters  and  without  any  authority  on  behalf  of  the 
partnership.'''  And  where  several  persons  are  sued 
jointly  as  makers  of  a  promissory  note,  an  affidavit  by 
one  of  them  that  he  has  neither  executed  the  note  nor 
authorized  any  one  to  execute  it  for  him  is  sufficient  to 
put  the  execution  and  validity  of  the  note  in  issue  so 
far  as  he  is  concerned,  even  though  his  co-defendants 
do  not  join  in  the  affidavit.*  But  an  affidavit  which  de- 
nies only  the  delivery  of  the  note  admits  the  genuine- 
ness of  the  signature.® 

Form  of  Affidavit  Denying  Execution  of  Written  Instrument 

(Title  of  court  and  cause.) 
County  of ,  ss. 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says 
that  he  did  not  sign^,  execute  or  deliver  the  instrument  in  writing  ujjon 
which  this  suit  is  brought,  and  that  he  did  not  authorize  any  person  to  sign, 
execute  or  deliver  the  same  for  him  or  in  his  name. 

C.  D. 

Subscribed,  etc. 

§  111.  When  defendant  must  deny  incorporation  of  plain- 
tiff by  affidavit. 
If  the  plaintiff  sues  as  a  corporation,  either  foreign 
or  domestic,  the  defendant,  if  he  desire  to  compel  the 

plaintiff    to    show    the    execution    of  7  McRobert     v.     Crane,    49    Mich, 

the   note   before   offering   it   in    evi-  48.'5. 

dence,  and  to  admit  the  defense  of  8  Wren  v.  McLaren,  48  Mich.  197. 

forgery  as  to  some  of  the  signatures.  9  Biirson  v.  Huntington,  21  Mich. 

First  Nat.  Bank  v.  Shaw,  149  Mich.  11.");     McCormick     Harvesting     Ma- 

.^f)2.  cliino  Co.  V.  McKee,  51  Mich.  42fi. 
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])laintiff  to  prove  the  existence  of  such  corporation,  must 
deny  the  same  under  oath  in  his  plea.^'* 

§  112.  Neither  replication  nor  similiter  necessary  after 
plea  of  general  issue. 
When  the  defendant  has  filed  and  served  his  plea  of 
the  general  issue,  whether  with  or  without  a  notice  of 
some  special  matter  of  defense,  the  cause  is  at  issue,  and 
no  replication  or  similiter  is  necessary.  There  can  be 
no  replication  to  such  a  notice.  The  parties  go  to  trial 
upon  the  declaration,  plea  and  notice,  if  any.'^^ 

V.  Supplemental  Pleadings  in  the  Nature  of  Pleas  Puis 
Darrein  Continuance 

§  113.  History  and  nature  of  pleas  puis. 

Under  the  ancient  law,  there  were  continuances,  that 
is,  adjournments  of  the  proceedings  in  a  cause,  for  cer- 
tain purposes  from  one  day  or  one  term  to  another,  in 
which  case,  there  was  an  entry  made  on  the  record, 
expressing  the  ground  of  the  adjournment  and  appoint- 
ing the  parties  to  re-ai)pear  at  a  given  day.  In  the  in- 
tervals  between  such  continuances  and  the  day  ap- 
l)ointed,  the  parties,  being  out  of  court,  were  not  in  posi- 
tion to  plead.  It  sometimes  happened  that  after  a  plea 
had  been  pleaded,  and  while  the  parties  were  thus  out 
of  court  in  consequence  of  a  continuance,  some  new  mat- 
ter of  defense  arose  which  did  not  exist  and  which,  there- 
fore, the  defendant  had  no  opportunity  to  plead  before 
the  continuance.  This  new  defense  he  was  therefore  en- 
titled, at  the  day  given  for  his  re-appearance,  to  plead 
as  a  matter  that  had  ha])pened  after  the  last  continu- 
ance, that  is,  puis  darrein  continuance.^'^     It  was  neces- 

lOJiul.    Act,    eh.    14,    fj8;    Coiup.  l2,Sl».].li.  PI.  07. 

Laws  IQLl,   §  12460. 

11  McFarlaiic     v.    Eay,     14    Mlcli. 
4  Go. 
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sary  that  the  defendant  should  take  advantage  of  the  new 
matter,  if  at  all,  at  the  earliest  opportunity,  which  was 
at  the  time  of  his  appearance  next  after  the  continuance, 
and  it  was  not  allowed  to  be  pleaded  if  any  continuance 
had  intervened  between  the  arising  of  the  new  matter 
and  the  attempt  to  interpose  it  as  a  defense,  because 
then  the  defendant  would  be  guilty  of  neglect  or  laches 
and  would  be  supposed  to  rely  on  the  merits  of  his  for- 
mer plea. 

A  plea  puis  darrein  continuance  might  be  pleaded  at 
any  stage  of  the  cause  before  a  demurrer  was  determined 
or  a  verdict  given,  but  not  after.  After  that,  relief  might 
be  had  in  another  way,  namely,  by  writ  of  audita  quer- 
ela." 

§  114.  Scope  and  effect  of  plea. 

A  plea  puis  darrein  continuance  might  be  either  of 
matter  which  would  abate,  or  of  matter  which  would 
bar,  the  suit,  irrespective  of  the  nature  of  the  pleading 
interposed  by  the  defendant  in  the  first  instance.  Thus, 
a  plea  puis  darrein  continuance  in  abatement  might  be 
filed,  although  the  former  plea  was  one  in  bar  of  the 
action  and  therefore  a  waiver  of  matters  of  abatement, 
for  the  plea  in  bar  waived  only  the  matters  in  abate- 
ment then  existing,  and  not  such  as  might  subsequently 
arise.** 

Pleas  puis  darrein  continuance  were  required  to  be 
verified,  and  to  be  framed  with  great  certainty,  and  but 
one  of  them  could  be  pleaded.  By  pleading  such  a  plea, 
a  defendant  was  held  to  abandon  all  other  pleas  pleaded 
by  him  in  the  cause  and  to  place  the  issue  of  the  suit 
entirely  upon  the  single  plea.  Upon  such  a  plea  also,  the 
judgment,  if  against  the  party  pleading  it,  was  final, 
whether  on  a  demurrer  or  on  trial,  and  not  of  respondeat 
ouster." 

18  3  Cooley's  Bl.  Comm.  317.  15  Wheelock  v.  Eice,  1  Doug.  267; 

14Wheelock  v.  Eice,  1  Doug.  267.       Johnson  v.   Kibbee,   36   Mich.   269; 
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The  effect  of  the  plea  puis  darrein  continuance  being 
to  destroy  the  issue  previously  formed,  it  was  neces- 
sary, when  a  plea  of  this  character  was  intei^posed,  thai 
a  new  issue  should  be  formed  by  replication  or  other- 
wise. This  was  the  common  law  and  was  formerly  the 
requirement  of  the  practice  in  this  state,  notwithstand- 
ing the  statute  abolishing  special  pleas,  which  was  held 
not  to  apply  to  pleas  puis  darrein  continuance.^^ 

§  115.  Practice  under  new  procedure  in  Michig-an. 

The  Judicature  Act  adds  a  new  provision  that  "sup- 
plemental pleadings,  showing  matters  arising  since  the 
original  pleadings  were  filed,  may  be  filed  by  either 
party  by  leave  of  court. ' '  ^"^  Prior  thereto  the  rules  of 
the  circuit  couii;  had  abolished  the  plea  puis  as  a  special 
plea  and  substituted  therefor  a  notice  of  special  matter 
of  defense.  Thereafter  the  1916  rules  of  the  circuit 
court  substituted  a  provision  that,  upon  the  application 
of  either  party,  the  court  or  judge  may,  upon  reasonable 
notice  and  such  terms  as  are  just,  permit  him  to  file  a 
supplemental  pleading  averring  material  facts  occur- 
ring after  his  former  pleading  or  of  which  he  was  ignor- 
ant when  it  was  made,  including  a  judgment  or  decree 
of  a  competent  court  rendered  after  the  commencement 
of  the  suit  determining  the  matter  in  controversy  or  a 
part  thereof.  Such  a  supplemental  pleading  will  not, 
however,  be  considered  to  be  a  waiver  of  any  former 
pleading.  If  the  filing  of  such  supplemental  pleading- 
is  during  a  term  of  court  when  the  case  is  on  the  docket 
for  trial,  the  plaintiff  will,  in  the  discretion  of  the  court, 
be  entitled  to  a  continuance,  and  the  costs  on  such  con- 
tinuance are  in  the  discretion  of  the  court. ^* 

Whittemore    v.    Stephens,    48    Mich.  16  Johnson    v,    Klibbee,    36    Mich. 

573;  Burt  v.  Wayne  Circuit  Judges,  269. 

90  Mich.  520;   Kimball  v.  Hunting-  iTJud.   Act,   ch.   13,   §15;    Comp. 

ton,  10  Wend.  (N.  Y.)   675;  Culver  Laws  1915,  §12418. 

V.  Barney,  14  Wend.   (N.  Y.)    161;  18  Cir.  Ct.  Rule  29 ;  Burt  v.  Wayne 

1  Archb.  Pr.  201.  Circuit  Judges,  90  Mich.  520. 
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§  116.  Plea  of  subsequent  garnishment. 

When  a  defendant  is  subsequently  garnished  in  a  suit 
against  the  phiintiff  as  principal  defendant,  he  should 
plead  the  garnishment  suit  at  any  stage  in  the  progress 
of  the  first  suit  before  judgment  and  at  the  first  oppor- 
tunity.^® It  is  also  proper  for  the  court  in  such  case  to 
stay  the  proceedings  in  the  first  suit  until  the  termina- 
tion of  the  garnishment  suit,  unless  the  plaintiff  file  a 
bond  under  the  statute  ^^  to  protect  the  defendant  as 
garnishee.^^ 

§  117.  Discretion  of  court. 

TJie  discretion  of  the  court  in  permitting  a  defendant 
to  file  a  supplemental  plea  will  not  be  reviewed,  unless 
it  has  been  abused;  and  where  a  defendant,  after  learn- 
ing the  facts  on  which  to  base  a  supplemental  plea,  has 
delayed  for  a  long  time  to  apply  for  leave  to  file  it,  es- 
pecially if  the  cause  has  come  to  trial  and  been  submitted 
by  the  plaintiff,  the  discretion  is  not  abused  if  the  court 
refuses  leave.^* 

VI.  Motions  and  Notices  Performing  the  Functions  of 

Demurrers 

§  118.  Demurrers  abolished. 

Demurrers  have  been  abolished  by  statute  from  the 
practice  of  this  state,  and,  to  raise  any  question  which 
foimerly  was  raised  by  the  interposition  of  a  demurrer, 
it  is  now  necessary'  to  employ  either  a  motion  to  dismiss 

Failure  to  establish  such   defense  5;U ;    White  v.  Kent  Circuit  Judge, 

does    not    preclude    defendant    from  47  Mich.  64.'"). 

litiffating     any     defense     he     might  20Jud.   Act,   ch.    28,    §44;    Comp. 

I)roperly  interpose  under  the  issue  as  Laws  1915,   §  13165. 

it  existed  when  notice  of  new  mat-  21  Burt  v.  Reilly,  82  Mich.  251. 

ter  or  plea  puis  was  filed.     People  22  Souvais    v.    Leavitt,    53    Mich. 

V.  Detroit  &  S.  Plank  Road  Co.,  12."  .-.77;    Tuffs    v.    Gibbons,    19    Wend. 

Mich.  360.  (N.    Y.)    639;    Morgan    v.    Dyer,    9 

:9GroHslight    v.    Crisup,    58   Mich.  Juhns.    (N.  Y.)    255. 
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the  suit  or  a  notice  under  the  plea  of  the  general  issue.^' 
This  change  in  no  respect  modifies  the  principles  in- 
volved in  the  use  of  the  demurrer  under  the  old  practice, 
and  consequently  an  understanding  of  that  use  remains 
essential  to  the  practitioner. 

§  119.  Nature  of  demurrers. 

A  demurrer  imports,  according*  to  its  etymology,  that 
the  party  will  not  proceed  with  the  pleading,  because 
no  sufficient  statement  has  been  made  on  the  other  side, 
but  will  wait  the  judgment  of  the  court  whether  he  is 
bound  to  answer.^*  Under  the  common  law  system  of 
pleading-,  when  the  declaration,  plea,  reiolication  or  sub- 
sequent pleading  appeared  on  the  face  of  it,  and  with- 
out reference  to  extrinsic  matter,  to  be  defective,  either 
in  substance  or  in  form,  the  opposite  party  might,  in 
general,  demur.^^ 

§  120.  Kinds  of  demurrers. 

Demurrers  were  either  general  or  special.  A  general 
demurrer  was  one  which  excepted  to  the  sufficiency  of 
a  pleading  in  general  terms,  without  showing  specifically 
the  nature  of  the  objection.  A  special  demurrer  was  one 
which  added  a  specification  of  the  particular  ground  of 
exception. ^^  At  the  ancient  common  law,  a  special  de- 
murrer was  not  necessary  except  in  the  case  of  duplicity, 
and  a  party  was  entitled  on  general  demurrer  to  take 
advantage  of  any  objection,  whether  of  form  or  of  sub- 

23  ,Iu(l.    Act,    eh.    14,    §4;    Comp.  T^'iulcr    this    rule    demurrers    and 

Laws  1915,  §  12456.  l)leas    to   the    same   matter    may   be 

The  motion  to  dismiss,  as  a  sub-  filed  at  the  same  time.     See  article 

stitute    for    a    demurrer,    lies    only  by     Professor     Sunderland     in     14 

where  a  demurrer  would  have  been  Mich.  Law  Rev.  551,  557,  where  he 

proper    before    the    Judicature    Act.  reviews  effect  of  abolition  of  demur- 

Pagenkoff    v.    Patrons'    Mut.    Fire  rers. 

Ins.  Co.,  197  Mich.  166,  followed  in  24  Steph.   PI.   82. 

Thomas    Canning    Co.    v.    Canners '  25  l  Chit.  PI.  692. 

Exch.   Subscribers,   202   Mich.   64.  26  Steph.  PI.  15S;   1  Chit.  PI.  634. 
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stance,  however  trifling.^'  But  to  remedy  this  condi- 
tion, and  discourage  merely  formal  objections,  it  was 
provided  by  statute,^®  in  the  reign  of  Queen  Elizabeth, 
''that  after  demurrer  joined  and  entered  in  any  action 
or  suit  in  any  court  of  record  within  this  realm,  the  judge 
shall  proceed  and  give  judgment  according  as  th§  very 
right  of  the  cause  and  matter  in  law  shall  appear  unto 
them,  without  regarding  any  imperfection,  defect  or 
want  of  form  in  any  writ,  return,  plaint,  declaration  or 
other  pleading,  *  *  *  except  those  only  which  the  party 
demurring  shall  specially  and  particularly  set  down 
and  express  together  with  his  demurrer. "  ^'  In  con- 
struing this  statute,  it  was  found  difficult  to  distinguish 
in  some  cases  between  what  was  matter  of  form  and 
what  was  matter  of  substance,  and,  to  remedy  this  dif- 
ficulty, another  statute  ^"  was  enacted  in  the  reign  of 
Queen  Anne,  containing  language  nearly  identical  with 
that  just  quoted  from  the  statute  of  Elizabeth,  but  with 
the  exception  expanded  in  the  following  words:  ''Ex- 
cept those  only  which  the  party  demurring  shall  special- 
ly and  particularly  set  down  and  express,  together  with 
his  demurrer,  as  causes  of  the  same,  notwithstanding 
that  such  imperfection,  omission  or  defect  might  have 
heretofore  been  taken  to  be  matter  of  substance,  and  not 
aided  by  the  above-mentioned  statute,  so  as  sufficient 
matter  appear  in  the  said  pleading  upon  which  the  court 
may  give  judgment  according  to  the  very  right  of  the 
cause."  The  effect  of  these  statutes  was  to  render  a 
general  demurrer  sufficient  only  to  take  advantage  of 
defects  in  substance,  so  that  if  the  defect  objected  to 
was  not  clearly  of  that  nature,  it  was  better  and  safer 
to  demur  specially .^^ 

When  demurrers  were  in  use  in  Michigan,  it  was  pro- 

27  1  Chit.  PI.  694.  80  4  Anne,  ch.  16. 

28  27  Eliz.  ch.  5.  31  1  Chit.  PI.  695. 

29  1  Chit.  PI.  694;  Steph.  PI.  158. 
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vided  by  statute  that  when  any  demurrer  shall  be  en- 
tered in  any  action  and  issue  be  joined  thereon,  the  court 
shall  proceed  to  give  judgment  according  as  the  veiy 
right  of  the  case  and  matter  in  law  shall  appear,  with- 
out regarding  any  defect  or  other  imperfection  in  any 
process  or  pleading,  so  as  sufficient  matter  appear  in  the 
pleadings  to  enable  the  court  to  give  judgment  accord- 
ing to  the  very  right  of  the  case,  unless  such  defect  or 
other  imperfection  l)e  specially  expressed  in  the  de- 
inurrer,^^  and,  after  issue  joined  on  any  demuii'or,  the 
court  shall  amend  every  such  defect  or  other  imperfec- 
tion in  any  process  or  pleading  other  than  those  which 
the  party  demurring  shall  specially  express  in  his  de- 
murrer.^^ 

By  reason  of  these  provisions,  the  field  for  the  employ- 
ment of  a  general  demurrer  in  the  practice  of  this  state 
became  veiy  greatly  restricted,  it  being  the  intention  of 
the  statute  to  require  every  objection,  either  of  form  or 
of  matter  of  substance,  to  be  specified  in  the  demurrer.'* 

§  121.  Time  when  motion  operating  as  a  demurrer  to  be 
filed. 

Without  regard  to  the  method  by  which  the  suit  was 
commenced,  the  defendant  is  entitled  and  limited  to  the 
same  time  to  file  and  serve  his  motion  to  dismiss  the  suit 
for  defects  in  the  plaintiff's  declaration  as  lie  is  to  file 
a  plea  and  serve  a  copy  thereof,  viz.,  fifteen  days  after 
the  service  of  a  copy  of  the  plaintiff's  declaration.'^ 

§  122.  Effect  of  motion  as  waiving-  want  of  jurisdiction. 

A    demurrer   was    an    appearance   in    the   cause    and 

waived  objections  to  the  jurisdiction  of  the  court  over 

tlie  person  of  the  party  demui  ring,  but  not  to  the  juris- 

32  How.    Stat.     (2nd    ed.)  12718;  34  Adrian   Waterworks   v.   City   of 
Comp.  Laws  191.5,  §  14465.                         Adrian,  64   Mich.   584. 

33  How.    Stat.    (2nd    cd.)  12719;  35  fir.  Ct.  Ride  .'^1,  §.'5. 
f'oinp.  Laws  191.5,  §  14465. 

2  Abbott— 2.". 
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diction  of  the  subject-matter.^^  The  same  is  true  of  a 
motion  to  dismiss  confined  to  attacking  the  sufficiency 
of  the  plaintiff's  declaration. 

§  123.  Under  what  circumstances  a  party  should  inter- 
pose a  motion  or  notice  attacking  the  declaration. 

Objections  which  appear  upon  the  face  of  the  declara- 
tion, and  which  are  fatal  at  any  stage  of  the  case,  should 
be  taken  advantage  of  at  the  earliest  opportunity  and 
before  unnecessary  expense  has  been  incurred.  If  a  de- 
fendant fails  to  observe  this  reasonable  rule,  all  intend- 
ments should  be  against  him,  and,  if  possible  to  save 
the  case  by  amendment,  the  necessaiy  permission  should 
be  given. ^'  If  the  defendant  neglects  to  raise  such  ob- 
jections at  the  first  opportunity,  but  lies  by  while  costs 
accumulate  and  raises  them  at  the  trial,  he  invites  the 
application  of  very  strict  rules  and,  in  the  language  of 
Lord  Hardwick,  is  required  ''to  hit  the  bird  in  the 
eye. "  ^® 

When  a  defendant  is  called  upon  to  answer  a  declara- 
tion which  he  deems  objectionable,  it  is  therefore  bet- 
ter practice  to  raise  the  objection  at  once,  unless  he 
means  to  waive  the  supposed  defect.^^  A  defendant  who 
jileads  the  general  issue  without  notice  attacking  the 
declaration  will  be  deemed  to  waive  all  purely  formal 
and  technical  objections  to  it."     It  is  only  when  the 

36  Thompson     v.     Michigan    Mut.  38  Jennison    v.    Haire,    29    Mich. 

Benefit  Ass'n,  52  Mich.  522;   Lane  207. 

V.  Leach,  44  Mich.  163;  Stevens  v.  39  Van  Middlesworth  v.  Van  Mid- 
Harris,  99  Mich.  230;  Sherwood  v.  dlesworth,  32  Mich.  183;  Aldrich  v. 
Ionia  Circuit  Judge,  107  Mich.  136;  Chubb,  35  Mich.  350;  Brown  v. 
Graham  v.  Cass  Circuit  Judge,  108  McHugh,  35  Mich.  50;  Kean  v. 
Mich.  425;  Dunlap  v.  Byers,  110  Mitchell,  13  Mich.  207;  Huntress  v. 
Mich.  109;  In  re  Brook's  Estate,  Burbank,  111  Mass.  213. 
110  Mich.  8.  40Seiber  v.  Price,  26  Mich.  518; 


87  Barton  v.  Gray,  48  Mich.  164 
Sutton  V.  Van  Akin,  51  Mich.  463 
Burke  v.  Webber,  42  Mich.  327 
Norton  v.  Colgrove,  41  Mich.  544 
Lamb  v.  Jefifrey,  41  Mich.  719. 


Jenks  V.  Brown,  38  Mich.  651;  Pet- 
tibone  v.  Maclem,  45  Mich.  381; 
Williams   v.   Raper,    67    Mich.   427; 
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declaration  states  no  cause  of  action  that  the  defendant 
is  justified  in  pleading  merely  the  general  issue  v 
raising  the  objections  on  the  trial.*^  When  this  is  done, 
the  declaration  cannot  be  held  fatally  defective,  unless 
inconsistent  with  any  reasonable  ground  of  action.^^ 
But  although  the  defendant,  by  pleading  solely  to  the 
merits,  waives  technical  and  formal  matters,  he  does 
not  waive  such  as  are  essential  to  a  cause  of  action,  and 
so  where  the  declaration  does  not  contain  the  substan- 
tial matters  necessary  to  make  out  a  case  of  action,  the 
defendant  may  raise  the  point  by  an  objection  to  the 
introduction  of  evidence  at  the  trial.*'  But  if  the  ob- 
jection is  not  necessarily  fatal,  the  defendant  has  no 
claim  to  the  indulgence  of  a  hearing  upon  it  at  the  trial.** 

The  statute  of  limitations  foiTnerly  could  not  be  taken 
advantage  of  by  demurrer,*^  and  hence  cannot  be  urged 
on  a  motion  to  dismiss.  The  same  is  true  of  variance 
between  the  cause  of  action  stated  in  the  affidavit  for 
attachment  and  that  set  forth  in  the  declaration.*® 

The  sufficiency  in  law  of  a  notice  under  the  general  is- 
sue cannot  be  raised  by  a  motion,  since  under  the  foiTner 
practice  the  sufficiency  could  not  be  raised  by  plea  or 
demurrer.*''^ 

Form  of  Motion  to  Dismiss  Operating  as  a  Demurrer  to  Declaration 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  to  dismiss 
this  action  for  the  reason  that  the  declaration  of  the  plaintiff  is  not  suffi- 
cient in  law,  for  the  following  reasons,  that  is  to  say: 

Shippy  V.  Village  of  Au  Sable,  85  46  First  Nat.   Bank  v.   Steel,   136 

Mich.  280.  Mich.    588;    Eenackowsky   v.   Board 

41  Fuller  V.  City  of  Jackson,  82  of  Water  Com'rs,  122  Mich.  613; 
Mich.  480;  Briggs  v.  Milburn,  40  Township  of  Forest  v.  American 
Mich,   512;    Wilcox   v.   Toledo,  etc..  Bonding  Co.,  180  Mich.  90. 

E.  Co.,  43  Mich.  584.  46  Longyear  v.  Minnesota  Lumber 

42  Jackson    v.    Collins,    39    Mich.      Co.,  108  Mich.  645. 

557.  47  Harrington     v.     Sheldon,     196 

48  Stoflet  V.  Marker,  34  Mich.  313.       Mich.   388. 
44  Bauman  v.  Bean,  57  Mich.  1. 
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1.   (Add  briefly,  but  plainly,  the  special  reasons  in  matters  of  substance 
as  well  as  of  form.) 
This  motion  is  based  upon  the  files  and  records  in  this  cause. 

K.  L., 
Attorney  for  Defendant. 
Business  address: 

,  Mich. 

§  124.  Objection  may  be  to  a  part  of  the  declaration. 

As  was  the  case  with  a  demurrer,  so  a  motion  or  no- 
tice attacking  a  declaration  may  be  to  the  whole  declara- 
tion or  to  a  part  only  of  it.  If  a  declaration  contain  sev- 
eral counts  and  only  one  be  bad,  the  defendant  should 
object  only  to  the  defective  count.  An  objection  to  the 
whole  declaration  would  be  overruled.  And  this  equally 
applies  to  one  count,  part  of  which  is  sufficient  and  the 
residue  not,  provided  the  matters  alleged  are  so  divisible 
in  their  nature  that,  if  the  invalid  matter  were  ab- 
stracted, the  remainder  would  constitute  a  good  count." 

§  125.  Amendments  after  attack  upon  declaration. 

A  plaintiff  to  whose  declaration  an  objection  has  been 
interposed  by  motion  to  dismiss  or  notice  under  the 
general  issue  may,  upon  investigation,  prefer  not  to  rely 
upon  his  pleading  in  the  condition  in  which  it  has 
been  objected  to,  and,  if  such  be  the  case,  he  may  avail 
himself  of  the  riglit  to  amend  it  in  such  respects  as  he 
deems  desirable.  The  rule  upon  this  subject  is  that  the 
plaintiff,  at  any  time  before  the  defendant's  plea  is  put 
in,  or  within  ten  days  thereafter,  may  amend  his  declara- 
tion without  leave  of  court  and  without  costs.**  No  rule 
to  amend  is  necessary,  but  a  copy  of  the  declaration  as 
amended,  indorsed,  "Amended  Declaration,"  is  re(iuired 
to  be  filed  and  served,  with  a  notice  that  the  same  is  a 
C()])y   of   the    i)leading   as   amended.®"     If   tlie   plaintiff 

« Weston    V.    Luce    County,    102  50  Cir.  Ct.  Rule  28,  §3. 

Mich.  .'528. 

49  Cir.  Ct.  Kule  28,  §  1. 


§  126  Pleading  1461 

amends  his  declaration  after  the  defendant  has  pleaded 
to  it,  the  plea  will  stand  as  a  plea  to  the  declaration  as 
amended,  unless  the  defendant,  within  ten  days  after 
serv^ice  of  such  amended  declaration  and  notice,  files  and 
serves  another  plea.^^ 

§  126.  Proceeding-s  upon  determination  of  motion  or  no- 
tice. 

On  overruling  a  demurrer  to  a  declaration,  judgment 
went  for  the  plaintiff,  unless  leave  was  given  to  defendant 
to  plead,  which  was  usually  done  on  payment  of  costs 
when  the  denuiiTer  had  been  put  in  in  good  faith.  The 
court  might  attach  such  conditions  to  the  order  as  the 
circumstances  of  the  case  and  justice  between  the  par- 
ties required.  The  order  and  the  conditions  on  which  it 
was  granted  were  in  the  sound  discretion  of  the  court 
and  could  not  be  reviewed  on  writ  of  error.^^  Under  the 
present  practice,  if  a  motion  attacking  the  declaration 
is  overruled,  the  defendant  has  an  absolute  right  to  plead 
within  fifteen  days  after  the  final  determination  of  the 
motion.^'  Where  the  declaration  has  been  attacked  by 
notice  under  the  general  issue,  the  hearing  on  the  merits 
follows  as  a  matter  of  course,  either  mediately  or  imme- 
diately as  may  be  ordered  by  the  court  in  the  particular 
case,  after  the  overruling  of  the  objections  to  the  declara- 
tion. 

On  sustaining  a  demurrer  to  the  declaration,  it  was 
usual  for  the  court  to  permit  the  plaintiff  to  amend  upon 
such  terms  and  conditions  as  the  court  in  its  discretion 
saw  fit  to  im))ose.  Permission  to  amend  the  declaration 
in  such  case,  however,  was  witliiii  tlie  discretion  of  the 

51  Cir.  Ct.  Rule  28,  §  3.  ueinuiTer    has    been    overruled,    par- 

52  Fox  V.  Norton,  9  Mich.  207;  ticularly  when  it  is  determined  that 
Mason  v.  Reynolds,  .33  Mich.  60;  the  demurrer  is  frivolous.  Wyckoff, 
Simson  v.  Satferlee,  64  N.  Y.  657.  Seamans  &  Benedict   v.   Bishop,  98 

It   is   not   a  matter   of   right    for       Mich.  3,'52. 
a  defendant   to   ]'lcad   over   after   a  53  Cir.  Ct.  Rule  31,  §3. 
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court  and  not  a  right  to  which  the  plaintiff  was  absolute- 
ly entitled,  and,  if  it  was  not  granted,  judgment  was  in 
favor  of  the  defendant  that  the  plaintiff  take  nothing  by 
his  writ."  The  same  principle  applies  to  motions  and 
notices  operating  as  demurrers. 

§  127.  Effect  of  sustaining-  objections  as  bar  to  second 
suit. 
The  sustaining  of  objections  to  the  plaintiff's  declara- 
tion on  the  ground  that  it  does  not  state  a  cause  of  action 
is  not  a  bar  to  a  subsequent  action  founded  upon  the 
same  transaction.  In  other  words,  a  judgment  holding  a 
declaration  bad  in  substance  does  not  bar  a  suit  in  which 
a  declaration  good  in  substance  is  filed.  The  obvious 
reason  is  that  the  merits  of  the  plaintiff's  case  cannot 
be  said  to  have  been  adjudicated  when  they  have  never, 
by  any  sufficient  declaration,  been  presented  for  adjudica- 
tion." 

VII.  Amendments 
A.   Amendments  as  of  Course 

§  128.  Amendments  of  declaration. 

The  plaintiff  may,  at  any  time  before  plea  or  within 
ten  days  after  plea,  amend  his  declaration,  by  adding  new 
counts  or  otherwise,  without  leave  of  court  and  without 
costs.^^  If  such  amendment  is  made  after  plea,  the  plea 
will  stand  as  the  plea  to  the  amended  declaration,  unless 
the  defendant  amends  his  plea  within  ten  days  after  serv- 
ice upon  him  of  the  declaration  as  amended,  with  a  notice 
that  the  same  is  a  copy  of  the  declaration  as  amended.^''^ 

By  another  rule  of  court  it  is  provided  that '  *  if  after  a 

64Steph.  PI.   135.  United  Eys.   Co.  v.   Ingham  Circuit 

66  Rodman   v.    Michigan   Cent.   R.  Judge,    155    Mich.    478;    Moers    v. 

Co.,  59  Mich.  395.  Michigan  United  R.  Co.,  158  Mich. 

66  Cir.  Ct.  Rule  28,  §§  1,  2.  656. 

67  Cir.  Ct.  Rule  28,  §  3 ;  Michigan 
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verdict  or  a  judgment,  it  appears  in  any  action  that  an 
action  of  assumpsit  should  have  been  brought  where  an 
action  of  trespass  on  the  case  was  brought,  or  an  action  of 
trespass  on  the  case  was  brought  where  an  action  of 
assumpsit  should  have  been  brought,  a  new  count 
in  assumpsit  or  trespass  on  the  case  may  be  added  to  the 
declaration  by  amendment,  and  the  verdict  and  judg- 
ment shall  stand. ' '  ^^ 

§  129.  Amendment  of  plea. 

The  defendant  may,  within  ten  days  after  his  plea  is 
put  in,  amend  it  without  leave  of  court  and  without  costs, 
either  by  adding  new  notices  or  otherwise.^' 

§130.  Procedure. 

No  rule  to  amend  is  required,  but  a  copy  of  the  amended 
pleading  indorsed  "Amended  declaration,"  or  ''Amended 
plea,"  as  the  case  may  be,  must  be  filed  and  served  with 
a  notice  that  the  same  is  a  copy  of  the  pleading  as 
amended.^**  A  plea  on  file  shall  stand  as  plea  to  an 
amended  declaration  unless  amendment  is  made  within 
ten  days  after  service  of  the  amended  declaration.®^ 

B.  Amendments  by  Leave  of  Court 

§  131.  In  general. 

After  the  time  to  amend  as  of  course  has  elapsed,  an 
amendment  can  only  be  made  by  leave  of  court.  The 
statutory  rules  relating  to  amendments  of  ''pleadings  or 
proceedings"  in  general  are  considered  in  another  ar- 
ticle,®* and  will  not  be  repeated  here, — this  subdivision 
being  confined  to  the  application  of  such  rules  to  plead- 
ings. 

68  Cir.  Ct.  Eule  22,  §  4.  61  Cir.  Ct.  Rule  28,  §  3. 

69Cir.  Ct.  Rule  28,  §§1,  2.  62  See  Amendments,  etc. 

60  Cir.  Ct.  Rule  28,  §3. 
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§  132.  Discretion  of  court. 

It  is  within  the  discretion  of  the  court  whether  to 
allow  amendments  to  pleadings,^^  and  where  such  dis- 
cretion is  not  abused  it  will  not  be  reviewed  by  the  su- 
preme court.^*  If  the  discretion  has  been  abused,  it  will 
be  reviewed. ^^ 

§  133.  Time  when  may  be  allowed. 

The  Judicature  Act  provides  that  an  amendment  may 
be  allowed  "at  any  time  before  judgment. "^^  However, 
an  amendment  as  to  a  matter  of  form  only  has  been  held 
properly  allowed  by  the  trial  court  even  after  judgment.^' 
However,  delay  in  moving  to  amend  may  warrant  a 
denial  of  the  motion.^®  It  is  within  the  discretion  of  the 
court  to  refuse  to  permit  an  amendment  of  the  answer  so 
as  to  render  admissible  evidence  previously  rejected, 
where  made  in  connection  with  a  motion  to  reopen  the 
case  after  the  evidence  is  all  in.^^ 

§  134.  Amendment  of  declaration. 

Amendments  to  the  declaration  are  almost  universally 
allowed  either  before,  during,  or  after  the  trial,  provided 
they  do  not  set  up  a  new  or  different  cause  of  action. 
Where  all  the  facts  have  been  examined,  and  there  is  no 
reason  to  suppose  a  defendant  has  been  misled  concern- 
ing the  issue,  great  liberality  will  be  exercised  in  allow- 
ing necessary  amendments.'®    Thus,  it  is  proper  to  allow 

68  Hoyt   V.  Wayne  Circuit  Judge,  463,  and  see  Jud.  Act,  ch.  16,  §  3 ; 

117  Mich.  172.  Comp.  Laws  1915,    §12480,  permit- 

64 Portsmouth    Savings    Bank    v.  ting  "any  defect  or  imperfection" 

Circuit  .Tudge,  83  Mich.  646.  in  "matter  of  form"  to  be  amended 

66  Paughbom    v.    Continental    Ins.  by    the   court   after   judgment    "in 

Co.,  67  Mich.  383.  aflBrmance  of  the  judgment." 

What  constitutes  abuse  of  disere-  68  Prochask    v.    Fox,     137    Mich, 

tion,   see   Walbridge   v.    Tuller,   12.'j  .'319. 

Mich.  218.  69  Saginaw  Milling  Co.  v.  Schram, 

66  Jud.    Act,    eh.    16,    §1;    Comp.  186  Mich.  52. 

Laws  1915,  §12478.  70  Miner    v.    O 'Harrow,    60    Mich. 

67  Fisher     v.     Hallock,     50     Mich.       91. 
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an  amendiiieiit  on  the  trial  to  conform  to  the  proofs/^  to 
sftpply  a  formal  omission  or  clerical  mistake/*  to  supply 
the  want  of  an  averment  of  an  assignment  of  the  claim 
to  plaintiff/^  to  change  dates,'^*  to  correct  an  insufficient 
allegation  of  assignment  of  a  claim,'*  to  correct  a  mistake 
in  describing  a  highway,'®  to  coiTect  a  reference  to  a 
repealed  statute  as  the  basis  of  the  action,"  to  permit  an 
allegation  to  be  added  in  a  personal  injury  case  that  the 
injuries  are  permanent,'*  etc.  New  counts  may  be 
added;'*  and  special  counts  can  be  added  to  a  declara- 
tion on  the  common  counts.'"  Where  plaintiff  lias  but 
one  cause  of  action  which  he  fails  to  properly  describe, 
an  amendment  is  properly  allowed  to  permit  him  to  re- 
cover on  the  precise  cause  of  action  for  which  he  brought 
suit.®^  But  where  plaintiff  has  expressly  abandoned  a 
count,  it  is  proper  to  refuse  to  allow  him  to  add  a  count 
substantially  the  same,  in  the  absence  of  any  showing  of 
mistake  or  discovery   of  new   facts.**     An   amendment 


Amendment  after  decision  of  mo- 
tion as  substitute  for  demurrer  or 
plea  in  abatement,  see  §  126,  ante. 

VlStekctee  v.  Waters,  193  Mich. 
177;  State  Security  &  Realty  Co. 
V.  Badger,  200  Mich.  104;  Priebisch 
V.  Ottenwess,  176  Mich.  474;  Pat- 
terson V.  Gore,  177  Mich.  591;  Gates 
V.  Beebe,  170  Mich.  107  (charge  for 
services  by  physician  as  part  of 
damages)  ;  Garnsey  v.  Boyce,  158 
Mich.  8  (after  jury  have  retired) ; 
Howland  v.  Caille,  153  Mich.  549 
(evidence  in  conformity  with  bill 
of  particulars) ;  Grattan  v.  Village 
of  Williamston,  116  Mich.  462 
(place  of  injury) ;  Hathaway  v. 
Detroit,  T.  &  M.  Ry.  Co.,  124  Mich. 
610;  Rathbuu  v.  Parker,  113  Mich. 
594;  St.  Joseph  County  Supr's  v. 
C'offenbury,  1   Mich.  355. 

72  Brown  v.  McHugh,  35  Mich. 
50. 


73  Dawson  v.  Peterson,  110  Mich. 
431;  Donovan  v.  Halsey  Fire  Engine 
Co.,  58  Mich.  38. 

74Niemarck  v.  Schwartz,  51  Mich. 
466. 

75  Harris  v.  Chamberlain,  126 
Mich.  280. 

76McTivcr  v.  Grant  Tp.,  131 
Mich.  456. 

77  Mittelstadt  v.  Kelly,  202  Mich. 
524. 

78  Edwards  v.  Common  Council 
of  Village  of  Three  Rivers,  102 
Mich.   153. 

79  Minklcy  v.  Springwell  's  Tp., 
113  Mich.  347. 

80  Chapman  v.  Colby,  47  Mich. 
46. 

81  Jones  v.  Pendleton,  151  Mich. 
442. 

82  Merrill  v.  Leisenring,  157  Mich. 
133. 
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should  not  be  allowed  where  it  creates  a  variance  be- 
tween the  declaration  and  the  affidavit  for  a  capias  to 
commence  the  action.®^ 


§135. 


Setting  up  new  or  different  cause  of  action. 


Neither  by  the  addition  of  new  counts  nor  by  amend- 
ment of  the  declaration  in  other  respects,  is  it  permissible 
to  introduce  a  new  cause  of  action,**  especially  when 
the  effect  would  be  to  deprive  the  defendant  of  the  bene- 
fit of  the  statute  of  limitations.®* 

It  is  sometimes  difficult  to  determine  in  a  particular 
case  whether  a  proposed  amendment  would  introduce  a 
new  cause  of  action  within  the  meaning  of  the  rule;  but, 
in  general,  it  may  be  said  that,  if  a  recovery  on  the 
amended  declaration  would  constitute  a  bar  to  a  recov- 
ery on  the  original  declaration,  the  amendment  brings 


SSPriebisch  v.  Ottenwess,  176 
Mich.  474,  483. 

84  People  V.  Washtenaw  Circuit 
Judges,  1  Doug.  434;  People  v. 
Wayne  Circuit  Judge,  13  Mich.  206; 
Connecticut  Fire  Ins.  Co.  v.  Kinne, 
77  Mich.  231 ;  Hurst  v.  Detroit  City 
Ky.,  84  Mich.  539;  Fish  v.  Bar- 
bour, 43  Mich.  19;  Strang  v.  Branch 
Circuit  Judge,  108  Mich.  229; 
Minkley  v.  Springwells  Tp.,  113 
Mich.  347;  Doyle  v.  Pelton,  137 
Mich.  398;  Arnold  v.  White,  153 
Mich.  607;  Lyle  v.  City  of  Detroit, 
157  Mich.  438;  Knudsen  v.  City  of 
Muskegon,  158  Mich.  185;  Croze  v. 
St.  Mary's  Canal  Mineral  Land 
Co.,  153  Mich.  363. 

Amendments  held  to  state  new  or 
different  cause  of  action,  see  Four- 
nier  v.  Detroit  United  Ky.,  157 
Mich.  589  (action  for  negligence, 
amendment  after  plaintiff 's  death 
to  authorize  recovery  of  damages 
for  wrongful  death) ;  Arnold  v. 
White,  153  Mich.  607;  Fish  v.  Bar- 


bour, 43  Mich.  19;  Nugent  v.  Adsit, 
93  Mich.  462  (action  to  set  aside 
fraudulent  transfer) ;  Angell  v. 
Pruyn,  126  Mich.  16;  Musselman 
Grocer  Co.  v.  Casler,  138  Mich.  24. 

Amendments  held  not  to  set  up 
new  cause  of  action,  see  Cleveland 
V.  Eothschild,  138  Mich.  90;  Shearer 
V.  Middleton,  88  Mich.  621 ;  McCam- 
mon  V.  Detroit,  L.  &  N.  R.  Co.,  66 
Mich.  442  (ejectment,  amendment 
to  show  undivided  interest  instead 
of  complete  title)  ;  Lyle  v.  City  of 
Detroit,  157  Mich.  438;  People  v. 
Kent  Circuit  Judge,  30  Mich.  387; 
Knudsen  v.  City  of  Muskegon,  158 
Mich.  185. 

86  Brown  r.  Detroit  United  Ry., 
179  Mich.  404;  Connecticut  Fire 
Ins.  Co.  V.  Kinne,  77  Mich.  231; 
People  V.  Kalamazoo  Circuit  Judge, 
35  Mich.  227;  Nugent  v.  Adsit,  93 
Mich.  462;  Stanley  v.  Anderson, 
107  Mich.  384;  Flint,  etc.,  E.  Co. 
v.  Wayne  Circuit  Judge,  108  Mich. 
180 ;    McCreery  v.  Cobb,  93  Mich.  463. 
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in  no  new  cause  of  action  and  is  unobjectionable.  On  the 
other  hand,  if  a  recovery  under  the  amendment  declara- 
tion would  be  no  bar  to  a  recovery  under  the  declaration 
in  its  original  form,  the  amendment  would  be  subject  to 
the  objection  that  it  would  introduce  a  new  cause  of  ac- 
tion, and,  on  that  ground,  should  not  be  permitted. ^^ 
Another  test  is  whether  the  effort  is  to  introduce  what 
is  a  new  subject  of  controversy,  or,  on  the  other  hand, 
to  either  amplify  or  correct  the  statement  of  the  cause 
of  action  originally  intended,  and  which  is  the  real  sub- 
ject of  controversy  between  the  parties.®' 

A  declaration  on  the  common  counts  cannot  be 
amended  so  as  to  set  forth  a  new  and  distinct  cause  of 
action  upon  a  special  contract  which  has  become  barred 
by  the  statute  of  limitations  since  the  original  declara- 
tion was  filed.®'  But  a  declaration  for  false  imprison- 
ment may  be  amended  by  adding  a  new  count  for 
malicious  prosecution  arising  out  of  the  same  transaction 
at  any  time  before  the  right  of  action  is  barred.®'  And 
an  amendment  substituting  the  heirs  of  a  member  of  a 
mutual  benefit  association  as  plaintiffs  in  a  suit  brought 
by  the  administrator  of  such  member  is  permissible,  and 
is  not  to  be  regarded  as  introducing  any  new  cause  of 
action.'"  In  an  action  on  the  case  for  personal  injury  to 
the  plaintiff  in  being  ejected  from  a  car  of  the  defend- 
ant 's  train,  after  the  plaintiff  was  sworn  and  it  was  ascer- 
tained that  he  could  not  recover  upon  his  declaration 
under  his  testimony,  the  court  allowed  the  plaintiff  to 

86  Hurst   V.   Detroit   City  Ey.,   84  90  Wood   v.    Lane,    84   Mich.    521. 

Mich.  539.  And    see    Wolscheid    v.    Thome,    76 

87Hapke   v.   Davidson,    180   Mich.  Mich.  265;  Enright  v.  Standard  Life 

138,   148;    Gensler  v.  Nicholas,   151  &  Accident  Ins.  Co.,  91  Mich.  238; 

Mich.  529.  Smith    v.    Pinney,    86    Mich.    484; 

88  People     v.      Newaygo     Circuit  Wiley  v.  Lovely,  46  Mich.  87. 
Judge,  27  Mich.  138. 

89  People  V.  Wayne  Circuit  Judge, 
27  Mich.   164. 
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amend  his  declaration  by  changing  the  date,  the  direc- 
tion and  the  train  by  which  he  was  traveling;  and  the 
supreme  court  said  that,  although  there  was  much  force 
in  the  defendant's  contention  that  a  new  cause  of  action 
was  thereby  introduced,  yet  the  statute  pennitting 
amendments  "in  substance"  was  so  broad  that  they  were 
not  prepared  to  hold  that  the  amendment  was  erroneously 
permitted.®^  And,  in  an  action  upon  the  case  for  injury 
received  by  the  plaintiff  by  falling  upon  a  sidewalk,  an 
amendment  of  the  declaration  was  permitted  at  the  trial 
to  show  that  the  injury  thus  received  was  permanent.^^ 

An  amendment  to  the  declaration  in  an  action  against 
a  railroad  companj^  for  injuries  to  a  servant  does  not  set 
up  a  new  cause  of  action  by  bringing  the  case  within  the 
Federal  Employers'  Liability  Act  instead  of  the  state 
act.^^ 

It  has  been  held  that  an  action  to  recover  a  penalty 
under  a  statute  cannot  be  changed  into  an  ordinary  com- 
mon law  action  for  money  had  and  received,^*  nor  the 
form  of  action  changed  from  tort  to  assumpsit,^^  nor  a 
count  in  tort  added  to  the  common  counts  in  assumpsit.^*^ 
An  amendment  alleging  the  assignment  of  the  claim 
sued  on  to  plaintiff,^'  or  inserting  an  allegation  that  the 

91  Brassel  v.  Minneapolis,  etc.,  H.  93  Jorgensen  v.  Grand  Rapiils,  etc., 
Co.,  101  Mich.  5.     See  also  Beneway       R.  Co.,  189  Mich.  537. 

V.  Thorp,  77  Mich.  181;  Willet  v.  See  also  Fernette  v.  Pere  Mar- 
Michigan  Cent.  R.  Co.,  114  Mich.  quctte  R.  Co.,  175  Mich.  653. 
411;  Rathbun  v.  Parker,  113  Mich.  94  People  v.  Judges  of  Washtenaw 
594;  Ross  v.  Ionia  Tp.,  104  Mich.  Circuit  Court,  1  Doug.  434,  447. 
320;  Walker  v.  Lake  Shore,  etc.,  R.  96  Arnold  v.  White,  153  Mich. 
Co.,  104  Mich.  606;  Garrity  v.  De-  607;  People  v.  Wayne  Circuit  Judge, 
troit  Citizens'  St.  R.  Co.,  112  Mich.  ]3   Mich.  206. 

369;  Shippy  v.  Village  of  Au  Sable,  This,   it  would   seem,  is  not  good 

85    Mich.    280 ;    Foley    v.    Riverside  law  now.     See  Cir.  Ct.  Rule  22,  §  4. 

Storage   &  C.   Co.,   85   Mich.   7.  96  Doyle  v.  Pelton,  134  Mich.  398. 

92  Edwards  v.  Village  of  Three  97Farnam  v.  Doyle,  128  Mich. 
Rivers,   102   Mich.    153;    Grattan   v.  696. 

Village   of    Williamston,    116   Mich. 
462. 
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notice  required  by  the  city  cliarter  was  served  on  de- 
fendant city,^*  or  alleging  difierently  the  breach  of  the 
contract,®*  or  adding  an  allegation  that  plaintiff  in  a  per- 
sonal injury  suit  was  in  the  exercise  of  due  care,^  does 
not  set  up  a  new  or  ditferent  cause  of  action.  Items  of 
damages  may  be  added  by  amendments,^  as  may  a  more 
detailed  description  of  the  injury  complained  of.^ 

§  136.  Amendments  as  to  parties. 

As  no  new  cause  of  action  can  be  introduced  by  amend- 
ment, so  also  it  formerly  was  the  rule  that  no  amendment 
to  bring  in  new  parties  in  an  action  at  law  could  bo 
allowed.*  But  it  is  now  jDrovided  by  statute  that  new 
parties  may  be  added  by  order  of  the  court  at  any  stage 
of  the  case  as  the  ends  of  justice  may  require.*  And  in- 
dependently of  this  statute,  in  cases  of  undesigned  mis- 
nomer, misdescription  or  non-description,  where  the  in- 
terests of  substantial  justice  will  allow  it,  without  a  real 
change  in  the  identity  of  the  opposing  litigants,  amend- 
ments in  the  names  of  the  parties  will  be  permitted.^ 
Amendments  of  this  sort  may  be  made  in  the  process  as 
well  as  in  the  pleadings.'    So,  when  it  appears  that  one  of 

SSPhalen  v.  City  of  Detroit,  126  Co.     v,     Vronian,     35     Mich.     310; 

Mich.  683.  McLaughlin  v.  Wilks,  42  Mich.  ^)5^^^, 

99  Strong  V.  Branch  Circuit  Judge,  Webber    v.    Bolte,    .11    Mich.    113; 

108  Mich.  229.  Stever    v.    Brown,    119    Mich.    196; 

1  Pratt       V.       Montcahn       Circuit  Wood  v.  Lane,  84  Mich.  521;  Cragin 

Judge,  105  Mich.  499.  v.    Cardner,   64   Mich.  399;    Johr  v. 

ZConnoll    V.    McNett,    109    Mich.  St.    Clair    County,    38    Mich.    532; 

•'^29.  Donovan     v.     Halsey     Fire    Engine 

3  Leonard  v.  Leahy,  169  Mich.  Co.,  58  Mich.  38;  O'Connell  v. 
406.  Schwanabeck,  76  Mich.  517. 

4  Wood  V.  Metropolitan  Life  Ins.  A  corporation  cannot  be  substi- 
Co.,   96  Mich.   437.  tuted   as   defendant  in   place   of   its 

5  Jud.  Act,  ch.  12,  §13;  Conip.  receiver  where  there  has  been  no 
Laws  1915,  §  12364.  valid  service  of  process  on  the  cor- 

6  Welch  V.  Hull,  73  Mich.  47;  poration.  Price  v.  Delano,  187  Mich. 
Tuller   v.   Ginsburg,    99   Mich.    137;  49. 

Merrill  v.  Village  of  Kalamazoo,  35  7  Final  v.  Backus,  18  Mich.  218; 

Mich.  211;    Kimball  &  Austin  Mfg.       Parks  v.  Barkham,  1  Mich.  95. 
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several  co-partner  plaintiffs  was  dead  at  the  time  the  suit 
was  commenced,  an  amendment  may  be  permitted  sub- 
stituting the  surviving  partners  as  plaintiffs.®  In  the 
same  manner,  parties  misjoined  may  be  dropped.® 
Where  the  sole  plaintiff  dies,  and  the  action  is  prose- 
cuted by  his  personal  representative,  the  declaration 
may  thereafter  be  changed  by  amendment  by  leave  of 
court  as  in  ordinary  cases. ^°  But  it  is  doubtful  whether 
the  executors  and  trustees  sued  in  their  representative 
character  can  be  charged  merely  as  trustees  by  amend- 
ment," although  an  amendment  changing  the  capacity 
in  which  plaintiff  sues  from  that  of  administrator  to  an 
individual  is  proper  where  he  is  the  only  one  interested.-^^ 
Parties  improperly  joined  may  be  dropped  by  amend- 
ment.^* 

§  137. Ad  damnum  clause. 

Ad  damnum  clause  may  be  amended,  by  leave,  before 
trial,  by  inserting  a  fixed  sum  in  the  space  for  the 
amount  of  damages  which  had  been  left  blank."  So  an 
amendment  may  be  allowed  during  the  progress  of  the 
trial  enlarging  the  ad  damnum  clause."  Even  after  ver- 
dict or  judgment  plaintiff  may  amend  his  prayer  for  re- 
lief so  as  to  make  it  cover  the  amount  of  verdict  and 
judgment.^® 

§  138.  Amendment  of  plea  or  notice. 

The  plea  or  a  notice  of  special  defense  may  be  per- 
mitted to  be  amended. ^''^    The  Judicature  Act  gives  the 

8  Cragin  V.  Gardner,  64  Mich.  399 ;  13  Jud.  Act,  ch.  12,  §13;  Comp. 
O'Connell  v.  Schwanabeck,  76  Mich.      Laws  1915,  §12364. 

517.     See  also  Dawson  v.  Peterson,  14  Groat   v.   Detroit   United   Rail- 

110  Mich.  431.  way  Co.,  153  Mich.  165. 

9  Jud.  Act,  ch.  12,  §13;  Comp.  16  Isbell  v.  Anderson  Carriage  Co., 
Laws  1915,   §12364.  170  Mich.   304. 

10  Jones  V.  Pendleton,  151  Mich.  16  Cicotte  v.  County  of  Wayne, 
442.                                                                59   Mich.    509.      Contra,   Kenyon   v. 

llWeise  v.  Rich,  77  Mich.  325.  Woodward,   16  Mich.   326. 

12  Enright    v.    Standard    Life    &  17  Hopkins    v.    Briggs,    41    Mich. 

Ace.  Ins.  Co.,  91  Mich.  238.  175;    Browne    v.    Moore,    32    Mich. 
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court  power  to  amend  **any"  pleading,"  and  the  courts 
are  liberal  in  allowing  such  amendments. ^^  A  defendant 
who  applies  for  leave  to  add  a  new  notice  to  his  plea  after 
the  opening  of  the  trial  must  show  in  some  way  that  he 
is  entitled  to  such  favor  and  that  it  can  be  granted  with- 
out injustice,  and,  in  the  absence  of  such  showing,  it  is 
not  error  to  refuse  the  application.^''  Thus,  where  the 
trial  has  been  actually  entered  on,  it  is  not  an  abuse  of 
discretion  reviewable  in  the  supreme  court  to  refuse  to 
allow  the  plea  to  be  amended  to  set  up  want  of  considera- 
tion,^^ or  the  statute  of  limitations,^^  as  a  special  defense. 
So  it  is  discretionary  to  refuse  to  permit  a  notice  of  set- 
off to  be  amended  during  the  trial  so  as  to  add  a  further 
claim.^^  And  it  is  a  proper  exercise  of  discretion  to  re- 
fuse leave  to  amend  the  general  issue  by  adding  a  certain 
notice  where  defendant's  attorney  refuses  to  produce  his 
client  for  examination  in  regard  thereto.^*  Likewise, 
amendment  of  a  notice  to  set  up  a  new  defense  has  been 
held  properly  refused  where  there  was  unexplained 
laches  in  moving.^^     So  the  motion  to  amend  must  be 

254;  Mason  v.  Peter,  58  Mich,  554;  "It  was  not  error  for  the  court 
Randall  v.  Baird,  66  Mich.  312;  to  decline  at  the  close  of  the  case 
Morley  v.  Liverpool  &  London  &  to  permit  the  withdrawal  of  the  no- 
Globe  Ins.  Co.,  85  Mich.  210;  Alton  tice  and  the  substitution  of  an  en- 
V.  Meeuwenberg,  108  Mich.  629;  tirely  different  and  inconsistent  de- 
Smith,  Sturgeon  &  Co.  v.  Gross-  fense  from  that  made  by  the  plead- 
light,  123  Mich.  87.  .  ings. ' '  Julius  Hermann  &  Co.  v. 
Where  plea  is  merely  the  general  People's  Dept.  Store,  16Q  Mich.  224. 
issue,  amendment  on  the  trial  add-  21  Walbridge  v.  Tuller,  125  Mich, 
ing   notice    of    defense    of   usury   is  218. 

properly    allowed.      Houghteling    v.  22  Shank  v.  Woodworth,  111  Mich. 

Gogebic  Lumber  Co.,  165  Mich.  498.  642;   Ripley  v.  Davis,  15  Mich.  75; 

18  Jud.    Act,    ch.    16,    §  1 ;    Comp.  Marx  v.  Hilsendegen,  46  Mich.  336. 
Laws  1915,  §12478.  23  Eawlings   v.   Fisher,   110   Mich. 

19  Beeeher      v.      Wayne      Circuit  19. 

.Judges,   70  Mich.   363.  24  Krohn    v.    Hosmer,    157    Mich. 

20Deline  v.  Michigan  Fire  &  Ma-  185. 
rine   Ins.    Co.,   70   Mich.   435;    Min-  26  Minnoek  v.  Eureka  Fire  &  Ma- 
nock  v.  Eureka  Fire  &  Marine  Ins.  rine  Ins.  Co.,  90  Mich.   236. 
Co.,     90    Mich.     236;     Rawlings    v. 
Fisher,  110  Mich.  19. 
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denied  where  the  affidavit  shows  that  the  plea  would  not 
accord  with  the  facts.^® 

Although,  as  stated,  a  plaintiff  will  not  be  allowed,  by 
the  amendment  of  his  declaration  to  introduce  a  new 
cause  of  action,  and,  on  principle,  a  defendant  should 
not,  by  amendment  of  his  plea  or  notice  of  special  de- 
fense or  the  addition  of  such  a  notice,  be  permitted  to 
bring  in  new  and  different  grounds  of  defense  or  counter- 
claim, and  although  the  power  to  permit  a  defendant  to 
amend  has  been  so  restricted  in  some  jurisdictions,  yet, 
in  this  state  and  by  the  weight  of  authority  in  modern 
times,  as  well  as  by  the  better  reason,  the  defendant  may 
be  allowed,  not  only  to  amend  for  the  purpose  of  cor- 
recting defects  and  mistakes  in  his  plea  or  notice,  but 
also  to  set  up  an  entirely  new  and  different  ground  of 
defense. 

A  notice  may  l)e  amended  so  as  to  make  the  pleadings 
conform  to  the  referee's  findings  in  the  case.^'  So  the 
plea  is  properly  allowed  to  be  amended  by  adding  an  affi- 
davit denying  tlie  execution  of  the  written  instruments 
sued  on,  to  conform  to  the  proofs.^*  Defendant  should 
be  allow^ed  to  amend  to  set  up  a  meritorious  defense  "after 
a  reversal  on  appeal.^'  And  a  notice  of  pendency  of  an- 
other suit  may  be  amended  so  as  to  allege  the  subsequent 
recovery  of  judgment  therein  and  to  claim  it  as  a  set-off.'** 

§  139.  Procedure  to  obtain  amendment. 

A  pleading  cannot  be  amended  without  an  order  of 
court  except  where  an  amendment  is  authorized  as  of 
course,  although  undoubtedly  the  court  may  order  an 
amendment  of  its  own  motion;  and  in  informal  matters, 
the  supreme  court  may  treat  the  pleading  as  amended 

26  People  V.  .Sackett,  14  Mifh.  r!20.  29  Paugbom     v.     Continental     Ins. 

27  Mason  v.  Peter,  .58  Mich.  ,5.i4.  Co.,  67  Mich.  683. 

28  Portsmouth    Sav.    Bank    v.    Cir-  SOCoe  v.  Hinklcy,  109  Mich.  608. 
cuit  Judge,  8.'>  Mirh.  646. 
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when  the  point  arises  on  review.'^  If  the  adverse  party 
has  not  been  misled  or  prejudiced  the  supreme  court  may 
consider  the  amendment  as  made  in  furtherance  of  jus- 
tice.''' 

Apphcation  for  leave  to  amend  should  be  made 
promptly  after  discovering  the  facts,''  and  the  nature  of 
the  amendment  should  be  shown.'*  Notice  of  the  motion 
and  a  copy  of  the  proposed  amendment  should  be  served 
on  the  adverse  ijarty,'^  except  when  the  parties  are  pres- 
ent in  court  when  the  motion  is  made  pendente  lite.  A 
request  by  defendant  that  plaintiff  make  all  amendments 
to  the  declaration  at  the  commencement  of  the  trial,  and 
the  fact  that  he  then  makes  none,  does  not  preclude  grant- 
ing an  amendment  during  the  trial,  where  defendant  did 
not  claim  suiiDrisc.'^ 

Where  an  action  of  tort  will  lie  but  not  an  action  ex 
contractu,  it  seems  that  tlie  court  may  treat  the  com- 
plaint which  is  in  form  ex  contractu  as  amended  and  the 
action  as  one  of  trespass  on  the  case.'"' 

§  140.  Necessity  for  actual  amendment. 

The  general  rule  is  that  an  amendment  in  order  to  be 
eifective  must  be  actually  made."  However,  the  rule  has 
its  exceptions  as  where  the  record  furnishes  the  means  of 

31  Robinson  v.  Lake  Shore  &  M.  tioii;  and  this  will  be  allowed  upon 
S.  Ry.  Co.,  103  Mich.  607.  See  also  the  papers  introduced  to  impeach 
Fernctte  v.  Pere  Marquette  R.  Co.,  the  proceedings,  without  compelling 
17;")  Mich.  6."53,  67.5.  the  other  party  to  make  and  enter  a 

32  StoflBet    V.    Strome,    101    Mich.  cross-motion   for  that  purpose. 
197;   Robinson  v.  Lake  Shore  &  M.  34  Prochaska    v.    Fox,    137    Mich. 
S.  Ry.  Co.,  103  Mich.  607.  519;    Parsons  v.   Copeland,  5  Mich. 

33  See  Prochask  v.  Fox,  137  Mich.  143. 

519.  35  Parsons    v.    Copeland,    5    Mich. 

Leave     to     amend     is     frequently  143. 

granted   by   the   court   on   the   argu-  36  Arndt  v.  Bourke,  120  Mich.  263. 

nient   of  motions   made  by  the  ad-  37  Denton  v.  Booth,  202  Mich.  215. 

verse  party,  for  the  purpose  of  tak-  38  Harris    v.    Thomas,    140    Mich. 

ing  advantage  of  the  defect  in  ques-  162. 
2  Abbott— 24 
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applying  the  order,'®  as  in  case  of  a  discontinuance  as  to 
one  or  more  of  the  defendants  during  the  trial  ;*°  and  the 
suggestion  of  a  party's  death  upon  the  record,  where 
undisputed,  is  sufficient  without  amending  the  declara- 
tion.*^ If  the  court  permits  the  trial  to  proceed  after 
stating  what  the  amendment  is,  to  which  counsel  assent, 
it  has  been  held  sufficient.**  And  in  one  case  where  an 
amendment  of  the  declaration  was  allowed  on  the  trial 
to  cover  certain  testimony  as  to  damages,  it  was  held 
that  it  was  not  necessary  that  any  formal  written  amend- 
ment be  filed." 

§  141.  Terms  imposed  on  granting"  leave  to  amend. 

The  court  may  impose  ' '  such  terms  as  shall  be  just ' '  on 
granting  an  amendment.**  In  other  words,  the  court 
may  oblige  the  party  to  submit  to  such  equitable  terms 
as  m.Rj  be  necessary  to  prevent  the  opposite  party  from 
being  prejudiced  by  the  amendment.  But  this  judicial 
discretion  should  not  be  exercised  to  impose  conditions 
by  way  of  jDunishment,  and  where  unjust  will  be  re- 
versed on  error.*^  Payment  of  the  costs  incident  to  the 
amendment  is  a  condition  usually  annexed,  embracing  the 
costs  of  opposing  the  motion,  and  sometimes  costs  of  the 
previous  proceedings;  these  being  always  in  the  discre- 
tion of  the  court.  However,  in  a  proper  case,  an  amend- 
ment may  be  allowed  without  imposing  any  terms.*^ 
Where  the  terms  imposed  have  been  accepted  without 
objection,  the  party  so  accepting  cannot  afterwards  com- 
plain.*' 

89  Ballou  V.  Hill,  23  Mich.  60.  44  Jud.    Act,   ch.    16,    §  1 ;    Comp. 

MRimmele  v.  Huebner,  190  Mich.  Laws  1915,  §12478. 

248.  *5  Beecher      v.      Wayne      .Circuit 

41  People  V.  Judge  of  Seventh  Cir-  Judge,  70  Mich.  363,  where  payment 
cuit,  41  Mich.  3.  of  $1,000  was  a  condition, 

42  Johnston  v.  Fanners'  Fire  Ins.  46  Painter  v.  Lebanon  Land  Co., 
Co.,  106  Mich.  97.  164  Mich.  260,  266. 

43Bosek    v.    Detroit    United    Ry.,  47  Tupper    v.    Kilduff,    26    Mich. 

175  Mich.  8,  13.  394. 
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Where  a  plea  and  notice  are  allowed  to  be  amended 
after  the  trial  is  well  under  way,  it  is  ordinarily  proper 
to  require  payment  of  plaintiff's  taxable  costs  and  order 
the  case  to  pass  over  until  the  succeeding  term." 

§142.  Continuance. 

If  the  opposing  party  is  surprised  by  an  amendment 
and  needs  time  to  prepare  to  meet  the  new  situation,  he 
is  entitled  thereto,  either  by  a  continuance  of  the  case 
or  otherwise,  provided  he  requests  the  court  to  grant  it,*® 
especially  where  the  amendment  is  allowed  on  the  day  of 
trial  or  during  the  trial  and  it  creates  an  entirely  differ- 
ent situation. ^°  As  stated  in  a  late  case,®^  "the  general 
policy  recognized  in  this  state  is  to  allow  continuances 
in  such  emergencies,  wherever  surprise  is  claimed  under 
such  conditions  as  reasonably  justify  the  claim,  and  when 
time  is  asked  to  investigate  and  produce  further  testi- 
mony. ' ' 

§  143.  Opportunity  to  ajiswer  amended  declaration. 

If  an  amendment  be  permitted  to  be  made  to  the 
declaration  in  matters  of  substance,  the  defendant  must 
be  allowed  an  opportunity,  according  to  the  course  and 
practice  of  the  court,  to  answer  the  declaration  as  so 
amended.*^ 

VIII.    Motions  Relating  to  Pleadings  Other  Than  as 
Substitute  for  Demurrer 

§  144.  Effect  of  new  rules  of  court. 

By  the  1916  Circuit  Court  Rules,  three  motions  relating 
to  pleadings,  other  than  a  motion  to  dismiss  as  a  substi- 

48  Larson  v.  Feeney,  196  Mich.  1.  60  Anderson  v.  Ann  Arbor  E.  Co., 

49  Wolverine   Spice   Co.   v.  Fallas,       187  Mich.  211. 

182    Mich.    361;    Euscyk   v.    Detroit  61  Gerkin  v.  Brown  &  Sehler  Co., 

United   Ry.,   180   Mich.    399;    Gates  177  Mich.  45,  53. 

V.  Beebe,  170   Mich.   107;    Isbell  v.  62  Jud.    Act,    ch.    16,    §2;    Conip. 

Anderson    Carriage    Co.,    170    Mich.  Laws  1915,  §  12479. 

304. 
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tiite  for  a  demurrer  or  plea  in  abatement,  are  provided 
for,  as  follows:  (1)  motion  to  make  pleading  more 
definite  and  certain;  (2)  motion  to  strike  out  any  scan- 
dalous, impertinent,  or  other  matter  not  pennitted  by  the 
rules  of  court;  and  (3)  motion  to  strike  from  the  files 
any  pleading  not  drawn  in  conformity  to  the  rules  of 
court.  Inasmucli  as  this  practice  is  new,  a  brief  refer- 
ence to  the  nature  and  propriety  of  such  motions,  as  ad- 
judicated in  other  states  having  the  same  or  simllai-  regu- 
hitions,  is  not  out  of  place  in  this  work. 

§  145.  Motion  to  make  pleadings  more  definite  and  certain. 

The  1916  Circuit  Court  Rules  make  this  new  provision; 
'*  Whenever  a  pleading,  at  law  or  in  equity,  is  deemed 
to  be  indefinite,  uncertain  or  incomplete,  a  further  and 
better  statement  of  the  nature  of  the  claim  or  defense  or 
further  and  better  particulars  of  any  matter  stated  in 
any  pleading  may  be  ordered  on  motion,  upon  such  terms 
as  to  costs  and  othei^se  as  may  be  just."  "  Under  the 
former  practice  if  the  allegations  of  the  declaration  were 
not  sufficiently  specific,"  or  were  uncertain  and  am- 
biguous," the  objection  was  raised  by  demurrer.  But 
since  the  Judicature  Act  abolishes  demurrers,  it  is  ob- 
vious, as  stated  by  Professor  Sunderland,  that  *'some- 
tliing  corresponding  to  the  common  law  special  demurrer 
for  uncertainty  ought  to  be  available  to  prevent  the  too 
frequent  claim  of  surprise  at  the  trial.  "^^ 

Such  a  motion  is  nuich  the  same  as  a  motion  for  a  bill 
wf  particulars,"  and  in  some  states  it  is  common  practice 
to  move  for  relief  in  the  alternative." 

63  Cir.  Ct.  Rule  21,  §  8,  57  Rouget  v.  Haight,  57  Hun   (N. 

64  Beatty  V.  Denver  Tp.,  115  Mifh.  Y.)  119;  Conover  v.  Knight,  84 
228.  Wis.    639;    Stocklen    v.    Barrett,    58 

66  Addison  v.  Lake  Shore,  etc.,  Ore.  281. 
R.  Co.,  48  Mich.  155.  58  Singer  v.  Weber,  44  N.  Y.  Ai)p. 

66  Article  in  14  Mich.  Law  Rev.  Div.  1,34. 
551,  .560. 
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§  146.  Motion  to  strike  out  scandalous,  impertinent,  etc., 
matter. 
The  1916  Circuit  Court  Rules  add  this  new  provision: 
"The  court  on  motion  and  u])on  equitable  terms,  shall 
strike  *  *  *  out  of  any  ploading  any  scandalous, 
impertinent,  or  other  matter  not  permitted  by  these 
rules."  ^®  This  includes,  in  the  phrase  "other  matter  not 
permitted  by  these  rules,"  matters  of  evidence,  state- 
ments not  required  to  be  proved,  facts  of  whicli  the  courts 
take  judicial  notice,  etc. 

§  147.  Motion  to  strike  out  pleading. 

"The  court  on  motion  and  ui)on  equitable  terms,  shall 
strike  from  the  files  every  pleading  not  drawn  in  con- 
formity to  these  rules,"  is  the  final  provision  of  the  Cir- 
cuit Court  Rule  governing  pleadings  in  general.®" 

Even  prior  to  such  rule  of  court,  while  the  practice  was 
not  common,  it  was  held  proper  to  move  to  strike  a  plead- 
ing from  the  files  in  certain  cases.®^  Thus,  it  was  at  one 
time  held  that  a  plea  in  abatement  could  be  stricken  from 
the  files  on  motion  where  the  right  to  maintain  such  a 
plea  has  been  waived.®^  So  where  a  demurrer  was  defec- 
tive, a  motion  to  strike  it  from  the  files  was  held  proper.*^ 

§  148.  Motion  to  compel  election  between  counts. 

Where  there  is  a  misjoinder  of  count*  in  the  phiintiff 's 
declaration,  and  the  defendant  has  passed  over  tlie  defect 
witliout  interposing  a  motion  to  dismiss  or  giving  no-tice 
under  the  general  issue,  if  he  wishes  to  object  to  it  at  the 
trial  of  the  cause,  he  should  do  so  at  the  outset,  and  there- 
upon the  court  will  \m{  the  plaintiff  to  his  election  upon 

69Cir.   Ct.   Rule   21,   §10.  62  Steel   v.   Clinton   Circuit   Judge, 

eocir.  Ct.  Rule  21,  §10.  133  Mich.  695. 

61  See  Ralston  v.  Chapin,  49  Mich.  68  Comstock  v.   McEvoy,  .52  Mich. 

274.  324. 
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which  count  in  his  declaration  he  will  proceed ;  ^*  to  re- 
fuse to  do  which  would  generally  be  reversible  error. 
And,  under  the  former  practice,  if  two  or  more  counts 
were  inconsistent  with  each  other,  the  plaintiff  was  gen- 
erally put  to  his  election  upon  which  count  he  would 
proceed. ^^  Thus,  if  the  grounds  for  recovery  under  spe- 
cial and  common  counts  were  inconsistent  with  each 
other,  a  motion  to  compel  an  election  was  granted,  or  the 
court  would  restrict  the  recovery  under  the  special  count 
to  items  which  fell  within  the  precise  terms  of  the  agree- 
ment on  which  the  count  was  based.^^  But  the  refusal 
of  the  court  to  compel  an  election,  even  where  the  counts 
were  inconsistent,  was  not  reversible  en^or,  if  the  effect 
of  the  instructions  to  the  jury  was  to  submit  the  case 
upon  the  theory  of  only  one  of  the  counts.®'''  Now,  how- 
ever, it  is  provided  by  rule  that  inconsistent  causes  of 
action  are  not  objectionable,  but  that,  when  the  plaintiff 
is  in  doubt  as  to  which  of  two  or  more  statements  of  fact 
is  correct,  he  may  in  separate  counts  or  paragraphs  al- 
lege or  charge  facts  although  they  be  inconsistent  with 

64  Ives  V.  Williams,  53  Mich.  636;  But  where  there  were  two  or  more 

Rohde    V.    Biggs,    108    Mich.    446;  counts   stating  the  cause   of   action 

Boesler  v.  Copper  Eange  R.  Co.,  184  differently,  to  prevent  a  possible  var- 

Mich.  430;  Way  v.  Root,  174  Mich.  iance    between   the   declaration    and 

418;  Dillon  v.  Craig,  168  Mich.  216.  the    proof,    an    election    would    not 

A    misjoinder    of    counts,    if    not  ordinarily    be    required    though   the 

made   the   ground   for  a  motion  to  two    theories    are    somewhat    incon- 

dismiss  or  notice  under  the  general  sistent.       Glover    v.    Radford,     120 

issue  or  for  an  objection  at  the  trial,  Mich,  542. 

will  be  cured  by  the  statute  of  jeo-  So  an  election  need  not  be  corn- 
fails.  Schafer  v.  Boyce,  41  Mich.  pelled  where  one  of  the  two  counts 
256.  has     been     practically     abandoned. 

66Remer  v.  Goul,  185  Mich.  371;  Garland  v.  Western  Union  Tel.  Co., 

Board     of     Sup'rs     of     Chippewa  118  Mich.  369. 

County   v.   Bennett,   185   Mich.   544,  66  McLennan     v.     McDermid,     50 

557;  Ward  v.  Cook,  158  Mich.  283;  Mich.  379. 

Knudsen  v.  City  of  Muskegon,  158  67  Doty  v.  Nixon,  109  Mich.  266. 
Mich.  185;  Hazen  v.  Bay  City  Trac- 
tion  Co.,   152   Mich.   457;    Snore   v. 
Hammond,  140  Mich.  416. 
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other  counts  or  paragraphs  in  the  declaration  and  will 
be  entitled  to  such  relief  as  the  facts  proved  may  warrant 
under  either  count  or  paragraph.^' 

If  the  counts  are  not  inconsistent  with  each  other,  and 
are  properly  joined,  the  court  should  not  compel  the 
plaintiff  to  elect.^^  But  although  it  is  error  for  the  court 
to  order  an  election  in  such  cases,'"  the  appellate  court 
will  not  interfere  unless  it  clearly  appears  that  the  error 
was  prejudicial.  Where,  therefore,  the  plaintiff  recovers 
as  much  as  if  no  election  had  been  ordered,  the  court  will 
not  interfere.'^ 

Where  the  plaintiff  has  stated  a  single  cause  of  action 
in  several  counts  not  inconsistent  with  each  other,  it  is 
never  the  strict  right  of  the  defendant  to  have  the  plain- 
tiff put  to  his  election,  and  whether  an  election  shall  be 
ordered  in  such  case  is  a  matter  which  rests  largely 
within  the  sound  discretion  of  the  court. "^^ 

Having  made  his  election,  the  plaintiff'  will  be  confined 
in  his  evidence  to  the  count  selected,  and  the  others  will 
be  considered,  for  the  purpose  of  the  particular  trial,  as 

68  Cir.  Ct.  Eule  21,  §7;  Carbary  elect  between  counts  on  the  ground 
V.  Detroit  United  Ry.,  157  Mich.  that  counts  ex  contractu  are  joined 
683.  Compare  Albrecht  v.  St.  Hed-  with  counts  ex  delicto  where  in  the 
wig's,  etc.,  Society,  205  Mich.   395.  ease  of  the  latter  the  tort  is  waived 

69  Way  v,  Eoot,  174  Mich.  418,  and  a  recovery  sought  ex  contractu. 
423;  Murphy  v.  McOraw,  74  Mich.  Mahder  v.  Wax,  192  Mich.  479. 
318;  Cadwell  v.  Corey,  91  Mich.  But  where  plaintiff  claims  the 
335;  Kandall  v.  Gartner,  96  Mich.  benefit  of  two  statutes,  either  one 
284;  Taylor  v.  Adams,  58  Mich.  or  both  of  which  may  or  may  not, 
187;  Tregent  v.  Maybee,  54  Mich.  as  the  jury  find  the  facts  to  be,  de- 
226;  Chippewa  Supervisors  v.  Ben-  termine  the  right  to  recover,  plain- 
nett,  185  Mich.  544;  Hazen  v.  Bay  tiff  may  be  required  to  elect.  Boes- 
City,  etc.,  Electric  Co.,  152  Mich.  ler  v.  Copper  Eange  E.  Co.,  184 
457;   Cook  v.  Perry,  43  Mich.  623.  Mich.  430,  436. 

If  plaintiff  can  recover  under  both  70  Glover   v.    Eadford,    120    Mich, 

or  either  a  special  count  and  com-  542. 

mon  counts,  an  electiop  should  not  71  Mattice  v.  Brinkman,  74  Mich, 

be    required.      Bowen    v.    Chandler,  705. 

172  Mich.  678.  72  Cook   v.   Perry,  43   Mich.   623; 

Plaintiff    cannot    be    required    to  Finch  v.  Karste,  97  Mich.  20. 
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out  of  the  case."  But  the  election  is  for  that  trial  only, 
and  leaves  the  plaintiff  at  liberty  on  a  new  trial  of  the 
cause  to  proceed  upon  the  other  counts.'* 

The  introduction  of  evidence  which,  though  proper  or 
necessary  under  one  count,  is  superfluous  under  another, 
does  not  amount  to  an  election  by  the  plaintiff  to  abandon 
the  latter  count  and  rely  exclusively  upon  the  former." 

IX.  Waiver   of   Objections   to   Pleadings   and  Defects 
Cured  by  Verdict 

§  149.  General  rules. 

The  general  statute  relating  to  irregularities  cured  by 
verdict  and  judgment  has  been  considered  in  another 
article.'''^  At  tlie  common  law,  and  by  said  statute  reiter- 
ating tlie  rule,"  where  there  is  any  defect  or  omission 
in  any  pleading,  whether  in  substance  or  fonn,  wliich 
would  have  been  a  fatal  objection  ui)on  a  motion  to  dis- 
miss in  the  nature  of  a  <lemurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required,  on  the  trial,  proof  of  the 
facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
without  Avhicli  it  is  not  to  be  presumed  that  either  the 
judge  would  direct  the  jury  to  give  the  verdict,  or  the 
jury  would  have  given  it,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict;  or,  as  is  said,  such  de- 
fect is  not  a  jeofail  after  verdict."  But  if  the  plaintiff 
in  his  declaration  totally  omits  to  state  any  cause  of  ac- 
tion whatever,  a  verdict  will  not  cure  the  defect,  either  at 
the  common  law  or  under  the  statute.     In  other  words, 

73  Cook  V.  Perry,  43  Mich.  623.  Smith  v.  Cowles,  123  Mich.  4;    Sut- 

MGott     V.     Judge     of     Superior  ton  v.  Vaji  Akin,  51  Mich.  463;  Fox 

Court,  42  Mich.  625.  v.   Spring  Lake  Door  Co.,  89  Mich. 

75  Thompson     v.     Stoddard,     112  387;    Hunn    v.    Michigan    Cent.    R. 
Mich.  687.  Co.,  78  Mich.  513;   Siebert  v.  Price, 

76  See  Amendments,  etc.  26  Mich.  518;   Dickinson  v.  Dustin, 
77D6lashman   v.   Berry,   21    Mich.       21  Mich.  561;   Delashman  v.  Berry, 

516.  21  Mich.  516. 

78  Kean  v.  Mitchell,  13  Mich.  207 ; 
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the  general  rule  is  that  objections  to  the  declaration  are 
waived  if  not  urged  by  motion  to  dismiss  or  by  notice 
added  to  the  general  issue.''  Th-e  exceptions  to  this  rule 
are  that  the  failure  of  the  declaration  to  state  a  cause  of 
action,'"  and  the  objection  that  the  court  has  not  juris- 
diction of  the  subject  matter,*^  are  not  so  waived  but 
may  be  urged  at  any  time. 

Formal  objections  to  the  plea  or  notice  thereunder  are 
generally  waived  if  not  promptly  urged  before  going  to 
trial,  or  at  least  before  judgment.*^  But  defendant  loses 
no  rights  by  pleading  over  after  a  decision  on  a  matter 
in  abatement.'^ 

PLEAS 

See  Pleading. 

PLEDGES 

Cross-Beferences:     Bailment;   Executions;   Garnishment. 

Form  of  Count  for  Losing  Goods  Pledged 

The  plaiutiff  says: 

1.  That,  before  and  at  the  time  of  making  the  promise  and  undertaking 
of  the  said  defendant  next  hereinafter  mentioned,  the  said  defendant  was 


79  McDonald  v.  Smith,  139  Mich. 
211  (insufficient  allegation  of 
fraud)  ;  Simons  v.  Burnhain,  102 
Mich.  189  (one  good  count  sustain- 
ing verdict,  two  bad  counts)  ;  Ful- 
ler V.  City  of  Jackson,  82  Mich.  480 ; 
Campbell  v.  City  of  Kalamazoo,  80 
Mich.  655  (failure  to  state  exact 
place)  ;  Brewer  v.  Boynton,  71  Mich. 
274  (variance  between  summons  and 
declaration)  ;  Williams  v.  Raper,  67 
Mich.  427;  McCoy  v.  Brennan,  61 
Mich.  362  (failure  to  refer  to  stat- 
ute) ;  Banman  v.  Bean,  57  Miih. 
1;  Ives  V.  Williams,  53  Mich.  6;!6; 
Heymes  v.  Champlin,  52  Mich.  25; 
Norton  v.  Colgrove,  41  Mich.  544; 
Jenks  V.  Brown,  38  Mich.  651;  Al- 
drich  V.  Chubb,  35  Mich.  350 ;  Grand 


Rapids  &  I.  R.  Co.  v.  Southwick, 
30  Mich.  444;  Kean  v.  Mitchell,  13 
Mich.  207;  Stevens  v.  Osman,  1 
Mich.  92. 

80  Schindler  v.  Milwaukee,  L.  S. 
&  W.  Ry.  Co.,  77  Mich.  136;  Parker 
v.  Armstrong,  55  Mich.  176;  Stoflet 
v.  Marker,  34  Mich.  312.  See  also 
Saner  v.  McClintic-Marshall  Const. 
Co.,  179  Mich.  618;  Hartung  v. 
Shaw,  130  Mich.  177. 

81  See  Courts. 

82  See  Fischer  v.  Busch,  64  Mich. 
180  (plea  in  abatement);  Bacon  v. 
Reich,  121  Mich.  480  (insufficiency 
of  notice  of  recoupment). 

83  Matthews  v.  Montreal  Min.  Co., 
183  Mich.  540,  545. 

See  also  Error,  Writ  or. 
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a  pawnbroker,  to  wit,  at    2,  That  thereupon,  heretofore,  to  wit, 

on ,  at ,  in  consideration  that  the  said  plaintiff,  at  the  request 

of  the  said  defendant,  pawned  with  and  delivered  to  the  said  defendant 

certain  goods,  to  wit, ,  of  great  value,  to  wit,  of  the  value  of 

dollars,  of  the  said  plaintiff,  as  and  by  way  of  pledge  to  the  said  defendant, 

for  a  certain  sum  of  money,  to  wit, dollars,  to  be  advanced  thereon 

by  the  said  defendant  to  the  said  plaintiff,  upon  the  terms  that  the  said 
defendant  should  take  due  and  proper  care  of  the  said  goods  until  the  same 
should  be  redeemed  by  the  said  plaintiff  and  should  then  re-deliver  the  said 
goods  to  the  said  plaintiff,  the  said  defendant  undertook  and  promised  the 
said  plaintiff  that  he  would  take  due  and  proper  care  of  the  said  goods 
until  the  same  should  be  redeemed  by  the  said  plaintiff  and  would  then 
re-deliver  them  to  the  said  plaintiff.    3.  That  the  said  defendant  afterwards, 

to  wit,  on   ,  at ,  before  the  time  had  expired  for  redeeming 

the  said  goods,  did  not  take  due  and  proper  care  of,  but  negligently  lost 
the  said  goods.  4.  That  thereby  the  said  goods  were  wholly  lost  to  the 
said  plaintiff  (or  were  spoiled  and  damaged  and  thereby  greatly  deteriorated 
in  value,  to  wit, dollars). 

PLURIES 

See  "Writs;  Commencement  of  Actions;  Attachment;  Executions; 
Eeplevin. 

POLICEMEN 

See  Mandamus;  Quo  Wakbanto. 

POLICY 

See  Insurance. 

POLL 

See  Trial  (poll  of  jury). 

POLLS 

See  Jury  (challenge  to). 

POOL  TABLE 


See  Exemptions. 


See  Executions. 
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POSSESSION 

See  Replevin;   Trespass;  Trover;  Ejectment;  Attachment;  Execu 

TION. 

POSTING 

See  Execution. 

POSTPONEMENT 

See  Continuances. 

PRAECIPE 

See  Error,  Writ  of. 

PRAYER  FOR  RELIEF 

See  Pleading;  Mandamus. 

PREJUDICE 

See  Jury;  Trial;  Judges;   Change  of  Venue;  Error,  Writ  of  (pre- 
judicial error). 

PREPONDERANCE    OF   EVIDENCE 

See  Instructions  to  Jury. 

PRESUMPTIONS 

See  Courts,  §5;   Pleading;  Instructions  to  Jury;  Error,  Writ  of; 
Attachment;  Mandamus. 

'    PRINCIPAL    AND    AGENT 

See  Agents. 

PRINCIPAL   AND    SURETY 

See  Sureties. 

PRINTING 

See  Supreme  Court;  Error,  Writ  of. 
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PRIORITIES 

See  Attachment;  Execution;  Supreme  Court  (calendar). 

PRISONERS 

See  Contempt;  Habeas  Corpus;  Commencement  of  Actions  (service 
of  process  on). 

PRIVILEGE 

See  Commencement  of  Actions. 

PROBABLE  CAUSE 

See  Attachment;  Malicious  Prosecution. 

PROBATE  COURTS 

I.  In  General 

§  1.  Scope  of  article. 

§  2.  General  nature,  jurisdiction  and  character  of  proceedings. 

§  3.  Power  to  punish  contempts. 

§  4.  Who  to  act  in  case  of  death,  etc.,  of  probate  judge. 

II.  Appeals  from  Decree  or  Order  of  Judge  or  Court 

§    .5.  Eight  to  and  time  for  appeal. 

§    6.  Who  may  appeal. 

§    7.  Effect  of  appeal  on  further  proceedings  in  probate  court. 

§    8.  Special  leave  to  appeal. 

§    9.  When  application  made  and  notice  thereof. 

§  10.  Decisions  appealable. 

§  11.  Notice  of  appeal. 

§  12.  Filing  certified  copy  of  record. 

§  13.  Determination  in  circuit  court. 

§  14.  Framing  an   issue. 

§  15.  Right  to  jury  trial. 

§  16.  Trial. 

§  17.  .liidgment. 

§  18.  Costs. 

!i  10.  Ccrtifx  ntion  of  will  c.Tsos  without  hearing  in  probate  court. 

III.  Appeals    from    Commissioners   on    Claims 

§  20.  By  whom  and  when  appeal  may  be  taken. 

§  21.  Appeal  bonds. 

§  22.  In  what  cases  ai^teal  may  be  taken. 

§  2o.  Notice  of  appeal. 
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§  24.  Filing  copy  of  record  in  circuit  court. 
§  25.  Proceedings  after  appeal  perfected. 
§  26.  Judgment. 

Cross-Befcrenccs:  Certiorari;  Error,  Writ  ok;  Courts;  Circuit 
Courts;  Judges;  Mandamus. 

I.  In  General 

§  1.  Scope  of  article. 

It  is  beyond  the  scope  of  this  work  to  enter  into  any 
exhaustive  consideration  of  the  nature  and  powers  of 
the  probate  courts,  or  the  practice  in  them,  except  so  far 
as  appeals  to  the  circuit  court  are  concerned. 

§  2.  General  nature,  jurisdiction  and  character  of  pro- 
ceedings. 

Probate  courts,  although  courts  of  record  having  a 
seal,^  are  not  courts  of  law  according  to  the  «rdinaiy  use 
of  the  term.  They  derive  their  origin  and  jurisdiction 
from  a  source  distinct  from  the  common  law  and  exercise 
no  functions  peculiar  to  that  system.^  They  have  large 
and  important  powers,  being  vested  with  general  juris- 
diction in  testamentary  and  other  probate  matters,  in- 
cluding a  very  large  proportion  of  the  old  equity  juris- 
diction in  cases  of  this  kind,  but  they  must  tind  warrant 
for  all  their  doings  in  the  statutoiy  provisions.^  Tlieir 
proceedings  are  of  a  summary  kind,  and  not,  in  the  strict 
sense,  suits  or  actions,  being  of  a  mixed  character  and 
susceptible  of  institution  and  management  upon  alto- 
gether different  principles  than  such  as  govern  at  com- 
mon law.  They  may  be  promoted  by  those  having  no 
pecuniary  interest  or  by  persons  on  whom  the  law,  on 
account  of  circumstances,  shall  have  cast  the  duty;  or 
they   may,    in    jini'ticular   instances,  be    ini'tinted   by    tlic 

1  Jud.  Act,  eh.  ?,,  §7;  Comp.  Morford  v.  Dieffenl.acker,  .'>»  Midi. 
Laws  1913,   §12235.  593;    Grady    v.    Hughes,    (54    Midi. 

2  Holbrook  v.  Cook,  5  Mich.  225.  540;   Schlee  v.  Dariow 's  Estate,  65 

3  Church  V.  Holconib,  45  Mich.  29;  Mich.  362. 
Alexander    v.    Rice,    52    Midi.    451; 
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court.  They  partake  of  the  character  of  proceedings  in 
rem  and  are  often  governed  by  the  same  principles.  They 
may,  and  often  do,  bind  persons  not  named  on  the  record.* 
By  statute,  each  judge  of  probate  has  jurisdiction  of 
all  matters  relating  to  the  settlement  of  the  estates  of 
deceased  persons,  whether  testate  or  intestate,  who  were 
at  the  time  of  their  decease  inhabitants  of,  or  residents 
in,  his  county,  and  of  all  who  die  without  the  state  leav- 
ing any  estate  within  such  county  to  be  administered;  of 
trusts  and  trustees  in  the  execution  of  wills  and  admin- 
istration of  estates  of  deceased  persons;  to  appoint 
guardians  to  minors  and  others  in  the  cases  prescribed 
by  law  and  of  the  settlement  of  the  estates  of  such  minors 
and  others  under  guardianship;  and  of  all  cases  of  juve- 
nile delinquents  and  dependents;  and  has  and  exercises 
all  such  other  powers  and  jurisdiction  as  are  or  may  be 
conferred  by  law.  The  jurisdiction  of  probate  courts, 
however,  on  any  of  these  subjects  is  not  exclusive  of  that 
of  the  circuit  courts  in  chancery  as  originally  exercised 
over  the  same  matter.^  A  judge  of  probate  also  has 
power  to  administer  all  oaths  necessary  in  the  transac- 
tion of  business  before  his  court  and  to  issue  all  warrants 
and  processes  in  conformity  to  the  rules  of  law,  which 
may  be  necessary  to  compel  the  attendance  of  witnesses 
residing  in  any  part  of  the  state  or  to  carry  into  eifect 
any  order,  sentence  or  decree  of  the  probate  court  or  the 
powers  granted  it  by  law.^ 

§  3.  Power  to  punish  contempts. 

A  judge  of  probate  has  power  to  keep  order  in  his 
court  and  to  punish  any  contempt  of  his  authority  in  like 
manner  as  such  contempt  may  be  punished  in  the  circuit 
court.'' 

4  Allison  V.  Smith,  16  Mich.  405.  7  Jud.    Act,    ch.    51,    §2;    Comp. 

BJud.    Act,    ch.    51,    §1;    Comp.       Laws  1915,  §  13765. 
Laws  1915,  §  13764. 

6  Jud.    Act,    ch.    51,    §2;     Comp. 
Laws  1915,  §  13765. 
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§  4.  Who  to  act  in  case  of  death,  etc.,  of  probate  jud^e. 
If  a  judge  of  probate  removes  out  of  his  county  or  is 
temporarily  absent  from  it  or  dies,  resigns  or  is  neces- 
sarily occupied  in  the  performance  of  other  duties  re- 
quired of  him  by  law,  or  otherwise  becomes  incapacitated 
for  executing  the  duties  of  his  office,  the  judge  of  the 
circuit  court  for  such  county  may  hold  the  probate 
court,  unless  he,  also,  for  any  reason,  be  incapacitated 
for  so  executing  the  duties  of  such  probate  judge ;  or  the 
judge  of  any  circuit  court  or  the  probate  judge  of  any 
county  in  the  state  who  is  not  legally  incapacitated  for 
executing  the  duties  of  such  probate  judge  may,  upon 
the  written  request  of  such  probate  judge  or,  in  case  of 
his  absence  or  legal  disability  to  make  such  request,  at 
the  request  of  the  circuit  judge  of  such  county,  hold  the 
probate  court.  The  judge  so  acting  has  all  the  powers 
and  performs  all  the  duties  of  the  judge  of  probate 
therein,  until  the  return  of  the  judge  of  probate  so  tem- 
porarily absent  or  such  incapacity  is  removed,  or  until 
another  judge  of  probate  is  elected  or  appointed  and 
qualified.  In  all  cases  where  a  circuit  judge  or  a  probate 
judge  of  any  other  county  performs  the  duties  of  the 
judge  of  probate,  an  entry  of  the  reason  therefor  is  re- 
quired to  be  made  in  the  journal  of  such  probate  court.* 

II.  Appeals  from  Decree  or  Order  of  Judge  or  Court 

§  5.  Right  to  and  time  for  appeal. 

In  all  cases  not  otherwise  provided  for,  any  person 
aggrieved  by  any  order,  sentence,  decree  or  denial  of  a 
judge  of  probate  may  appeal  therefrom  to  the  circuit 
court  for  the  same  county,  by  filing  a  notice  of  appeal 
with  the  judge  of  probate  within  twenty  days  from  the 
date  of  the  act  appealed  from,  giving  the  reasons  for  the 
appeal,  together  with  a  bond  to  the  adverse  party  in 

8Jud.    Act,    eh.    3,    §11;    Comp. 
Laws  1915,  §  12239. 
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such  penalty  and  with  such  surety  or  sureties  as  the 
judge  of  probate  shall  approve,*  conditioned  for  the 
diligent  prosecution  of  the  appeal  and  the  payment  of  all 
such  damages  and  costs  as  shall  be  awarded  against  him, 
in  case  he  fails  to  obtain  a  reversal  of  the  decision  ap- 
pealed from.  And  in  case  any  person  ap])eals  from  the 
allowance  and  findings  of  the  court  upon  an  examination 
of  his  account  as  executor,  administrator,  guardian  or 
trustee,  the  court  may,  in  its  discretion,  fix  the  penalty 
of  the  bond  in  such  sum  as  will  cover  the  amount  found 
due  })y  the  probate  court  upon  tlie  examination  of  the 
account,  in  which  case  the  bond  and  sureties  thereon  will 
be  liable  to  the  amount  of  the  bond  for  the  amount  found 
due  by  the  probate  court  or  the  appellate  court  upon  the 
final  determination  of  the  appeal,  including  the  costs  and 
damages  awarded  by  the  appellate  court. ^° 

The  probate  judge  may,  on  cause  shown  and  Avithout 
notice,  extend  the  time  for  taking  an  appeal,  not  to  ex- 
ceed forty  days  from  and  after  the  expiration  of  the 
twenty  days.^^ 

§  6.  Who  may  appeal. 

In  order  to  authorize  a  person  to  appeal,  he  must  be 
"aggrieved."  A  person  cannot  be  deemed  to  be  ''ag- 
grieved," within  the  meaning  of  the  statute,  unless  he  is 
directly  and  immediately  affected  in  an  existing  right, 
or  at  least  until  there  is  some  showing  to  overthrow  the 

9  The  bond  must  be  approved  be-  see  King  v.   Ingham  Circuit  Judge, 

fore  filing  and  be  filed  with  the  no-  69  Mich.  84. 

tiee  of  appeal.     McNamara  v.  Kent  10  Jud.    Act,    ch.    65,    §  8 ;    Comp. 

Probate  Judge,  154  Mich.  201.  Laws  1915,  §  14152. 

The  question  of  the  sufficiency  of  H  Jud.  Act,  eh.  65,  §§1,  8;  Comp. 
the  bond,  so  far  as  concerns  mat-  Laws  1915,  §§  14145,  14152. 
tors  of  fact,  is  for  the  probate  court  Allowance  of  delayed  appeal  is 
alone.  The  appellate  court  can  dc-  discretionary.  In  re  Miner 's  Estate, 
termine  only  matters  of  law  arising  201  Mich.  115.  For  illustration  of 
in  that  connection.  tStevons  v.  Ot-  .nbuse  of  discretion  in  refusing  ex- 
tawa  Probate  Judge,  156  Mich.  526.  tension,  see  Flowers  v.  Wayne  Pro- 
Remedy   where  bond   is   defective,  late  Judge,  208  Mich.  199. 


^  V 
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presumption  against  p<s)Ssiblo  future  grievance. ^^  One 
who  is  entitled  to  make  himself  a  party  to  a  proceeding 
in  probate  court  may  appeal  from  an  adverse  decision  " 
whether  he  actually  was  a  party  to  the  ]iroceeding  in  that 
court  or  not."  But  a  probate  judge  has  no  authority  to 
dotei-mine  whether  a  proposed  appellant  is  a  "person 
aggrieved"  and  allow  or  deny  an  appeal  accordingly, 
because  tlie  right  to  appeal  does  not  depend  upon  any 
stich  preliminary  determination.^^ 

§  7.  Effect  of  appeal  on  further  proceedings  in  probate 
court. 

After  an  appeal  is  claimed  and  notice  thereof  given  at 
the  probate  office,  all  further  proceedings  in  pursuance 


12  Labar  v.  Nichols,  2:5  Mich.  310 ; 
Beasaneon  v.  Brownson,  39  Mich. 
388;  Deering  v.  Adams,  34  Me.  41; 
In  re  Cook's  Estate,  99  Mich.  63, 
holding  that  the  father  of  a  minor 
loiild  not  appeal,  because,  not  hav. 
ing  any  legal  interest  in  her  prop- 
erty, he  could  not  be  aggrieved.  But 
see  Jud.  Act,  ch.  65,  §  16;  Comp. 
Laws  1915,  §  14160,  under  which  he 
now  has  this  right. 

13  Taff  V.  Hosmer,  14  Mich.  249. 

14  Sturtevant  v.  Tallman.  27  Me. 
78. 

For  cases  in  which  the  question  of 
who  may  appeal  has  been  passed 
upon,  see  Jackson  v.  Hosmer,  14 
Mich.  88;  Cheever  v.  Washtenaw 
Circuit  Judge,  45  Mich.  6;  Crouch 
V.  Wayne  Circuit  Judge,  52  Mich. 
596;  In  re  More 's  Estate,  179  Mich. 
237;  Cole  v.  Cole's  Estate,  125  Mich. 
661;  King  v.  Gridley,  69  Mich.  84; 
Mower's  Appeal,  48  Mich.  441;  Riv- 
onett  V.  Bourquin,  53  Mich.  10;  In 
re    Rodger's  Estate,   192   Mich.   156. 

Sureties  upon  bonds  of  executors, 
administrators,         gu.ardians        and 

2  Abbott— 25 


trustees  may  appeal  from  the  final 
order  of  the  probate  court  on  the 
allowance  of  the  account  of  their 
principal.  Jud.  Act,  ch.  65,  §  17; 
Comp.  Laws  1915,  §  14161. 

By  statute,  the  husband,  wife  or 
next  of  kin  of  any  person  under 
guardianship,  may  appeal  from  any 
order  of  the  probate  court  or  the 
circuit  court  in  chancery,  allowing 
the  account  of  the  guardian  or 
ouardians  of  such  person  under 
guardianship  or  any  other  order  of 
such  courts  directing  or  sanctioning 
any  action  of  such  guardian  affect- 
ing the  estate  of  such  person  under 
guardianship,  upon  the  same  terms 
and  conditions  as  is  or  may  be  pro- 
vided by  statute  for  appeals  from 
other  orders  of  such  courts,  such  ap- 
pellant being  authorized  to  prose- 
cute such  appeal  in  any  court  into 
which  said  proceedings  may  be  re- 
moved the  same  as  any  other  person 
appealing.  Jud.  .\ct,  ch.  65,  §  16; 
Comp.  Laws  1915,  §  14160. 

15  Clifton  V.  Jackson  Probate 
Judge,  154  Mich.  488. 
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of  the  sentence,  order,  decree  or  denial  appealed  from 
must  cease  until  the  appeal  has  been  determined.  When, 
however,  an  appeal  is  taken  from  a  decree  admitting 
or  denying  probate  of  a  will,  the  probate  court  may  ap- 
point one  or  more  special  administrators  to  take  charge 
of  and  protect  the  estate,  with  such  powers,  not  exceed- 
ing those  of  a  general  administrator,  as  the  probate  court 
may  deem  necessary  and  by  order  confer  in  the  par- 
ticular case.^^  No  appeal  can  be  taken  from  the  appoint- 
ment of  such  special  administrator.^' 

The  appeal,  however,  stays  only  the  proceedings  based 
upon  or  in  pursuance  of  the  order  or  decision  appealed 
from,  and  does  not  affect  proceedings  disconnected  with 
the  matter  of  the  appeal.  Thus,  an  appeal  from  an  order 
appointing  a  general  administrator  does  not  affect  the 
proceedings  of  commissioners  on  the  estate.  In  such 
case,  if  there  be  a  special  administrator,  he  represents 
the  estate  in  these  proceedings,  and,  if  not,  the  proceed- 
ings need  wait  only  until  a  special  administrator  has  been 
appointed.^* 

§  8.  Special  leave  to  appeal. 

If  a  person  aggrieved  by  an  act  of  a  judge  of  probate 
has,  from  any  cause,  without  default  on  his  part,^^ 
omitted  to  claim  or  prosecute  his  appeal  according  to 
law,  the  circuit  court,  if  it  appears  that  justice  requires 
a  revision  of  the  case,  may,  on  the  petition  of  the  party 
aggrieved,  and  upon  such  terms  as  it  deems  reasonable, 
allow  an  appeal  to  be  taken  and  prosecuted  with  the 
same  effect  as  if  it  had  been  done  seasonably.^**     The 

lejud.   Act,   ch.   65,    §15;  Conip.           19  Watson  v.  Kent  Circuit  Judge, 

Laws  1915,  §14159.  125    Midi.    182;    Hopper   v.    Living- 

17,Tud.    Act,    eh.    6.5,    §2;  Conip.       ston  Circuit  Judge,   1.'59  Mich.   100; 

Laws  1915,  §  14146.  In    re    Bright 's    E.state,    157    Mich. 

ISLothrop    V.    Conley,    ?,9  Midi.       220. 

757;    Goff    v.    Cass    Circuit  Judge,           20  Jud.    Act,   ch.   6.5,    §12;    Comp. 

152  Mich.  121.  Laws  1915,  §14156. 
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allowance  of  an  appeal  is  a  matter  lying  within  the  sound 
discretion  of  the  circuit  judge  and  his  action  will  not  be 
reversed  except  in  clear  cases  of  abuse.^^  The  fact  that 
the  party  has  taken  an  appeal  within  the  time  limited  by 
the  statute  therefor,  but  that  such  appeal  had  ceased  to 
be  of  effect  because  of  the  failure  of  the  appellant  to  file 
the  record  in  the  circuit  court  within  the  thirty  days  al- 
lowed therefor  by  statute,  will  not  prevent  the  circuit 
court  from  allowing  an  appeal  to  be  taken  and  prose- 
cuted.^'^ 

The  showing  required  in  a  petition  for  special  leave  to 
appeal  is  more  extensive  than  that  which  suffices  on  an 
application  to  the  court  for  the  re-instatement  of  an 
appeal.  On  an  application  for  re-instatement,  no  show- 
ing of  merits  is  required,  and  it  is  not  even  essential  that 
the  circuit  judge  should  determine  that  justice  requires 
a  revision  of  the  case,  but  the  only  question  to  be  con- 
sidered is  the  sufficiency  of  the  matter  presented  by  the 
yiarty  as  an  excuse  for  his  failure  to  file  the  record  in  the 
circuit  court.  A  petition  for  special  leave  to  appeal  must 
not  only  show  a  valid  excuse  for  his  failure  to  take  an 
appeal  seasonably,  but  it  must  furthermore  show  that 
justice  requires  a  revision  of  the  case.^'  A  bare  state- 
ment that  a  party  has  a  good  case  on  the  merits,  without 
a  presentation  of  the  facts  showing  that  statement  to  be 
true,  is  not  such  a  showing  that  justice  requires  a  revi- 
sion of  the  case  as  is  necessary  to  be  made.  The  petition 
must  present  such  facts  to  the  court  that  he  may  deter- 
mine that  justice  requires  a  revision.^*  Where,  however, 
the  petition  shows  merits  by  the  averment  of  facts  upon 

21  Small    V.   Olds,   151   Mich.   Ill;  22  Mcrrinian    v.    Peek,    96    Midi. 

Smith   V.   Wayne   Circuit   Judge,   82  608. 

Mich.  9.3;   Sanborn  v.  St.  Clair  Cir-  23  Merriman  v.  Peck,  96  Mich.  60,3. 

cuit   Judge,   94   Mich.    526 ;    Hopper  24  Jerome  v.  Wayne  Circuit  Judge, 

V.     Livingston     Circuit     Judge,     1.39  117  Mich.  19. 
Mich.  100;   Clark  v.  Berrien  Circuit 
Judge,  194  Mich.  180. 
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which  the  court  may  fairly  pass,  the  matter  of  allowing 
an  appeal  is  Avithin  the  discretion  of  the  court.^^ 

That  one  relied  upon  his  attorney  to  see  that  an  appeal 
was  filed  in  time,  and  he  failed  to  do  so,  is  a  sufficient 
excuse  for  omitting  to  take  an  appeal  seasonably,*^^  but 
not  that  the  appellant  had  not  sufficient  funds.''' 

§  9.  When  application  made  and  notice  thereof. 

No  such  appeal  will  be  allowed  without  due  notice  to 
the  party  adversely  interested,  nor  unless  the  petition  for 
leave  to  appeal  is  filed  within  one  year  after  the  making 
of  the  decree  or  order  complained  of;  and  then  such  ap- 
peal cannot  be  allowed  if  the  debts  of  the  estate  liave 
been  paid  or  the  estate  has  been  distributed  to  the  per- 
sons entitled  to  it  in  due  course  of  law.'''  And  the  peti- 
tioner must  use  reasonable  diligence  to  avoid  delay  in  ap- 
plying for  leave.^'  If,  however,  the  petitioner  was  with- 
out the  United  States  at  the  time  of  passing  the  decree  or 
order  or  making  the  detemiination  sought  to  be  appealed 
from,  he  may  file  his  petition  within  three  months  after 
his  return,  provided  it  be  done  within  two  years  after  the 
act  complained  of,  but  no  such  petition  can  be  allowed 
after  the  payment  of  the  debts  of  the  estate  and  the  dis- 
tribution of  the  estate  to  the  parties  entitled  by  due 
course  of  law.''' 

§  10.  Decisions  appealable. 

At  whatever  time  a  decision  is  made  by  the  probate 
court  upon  a  matter  before  it,  such  decision  does  not  be- 
come nn  order  or  decree  of  tlie  court  until  it  is  pui  in  foi'm 

25  .leroMie  V.  Wayne  Circuit  .ludgo,  28  Jud.  Act,  ch.  Go,  SIH;  Comp. 
117   Mich.   19;   Sanborn  v.  Mitchell,       Laws   1915,   §14157. 

94    Mich.   519.  29  In     re     Bright 's     Estate,     157 

26  Watson  v.  Kent  Circuit  Judge,  Mifh.    220;     Hopper    v.    Livingston 
1:25    Mich.    182;    Jerome    v.    Wayne  Circuit  Judge,   139  Mich.   100. 
Circuit  Judge,  117  Mich.   19.  30  Jud.    Act,   eh.   65,   §14;    Comp. 

27  Small  V.  Olds,  151  Mich.  11  L  Laws  1915,  S  14158. 
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and  entered,  and  only  when  it  is  so  entered  does  it  be- 
come appealable."  Any  order  which  affects  the  merits 
of  a  proceeding  may  be  appealed  from.  And  while  the 
language  of  the  statute,  which  gives  any  person  aggrieved 
by  any  order  the  right  to  appeal  therefrom,  is  broad 
enough  to  include  any  order  at  w^iatever  stage  of  the 
proceedings  it  is  made,  yet  it  is  held  that  such  interlocu- 
tory and  subsidiary  orders  as  are  made  during  the  pend- 
ency of  proceedings,  and  which  end  with  or  before  them, 
are  to  be  recognized  as  exceptions.  The  exception  to  the 
right  of  appeal  thus  created,  however,  never  concerns 
an  order  which  is  a  principal  matter  of  jurisdiction,  but 
only  where  it  is  a  step  to  something  further,  such  as  the 
appointment  of  a  guardian  ad  litem,  temporaiy  allow- 
ances of  some  kinds  and  the  usual  orders  and  directions 
regulating  the  current  procedure.''^  The  right  of  appeal 
does  not  depend  upon  the  finality  of  the  order  appealed 
from,  but  upon  the  assertion  of  the  appellant  that  he  is 
aggrieved  by  the  order.^^ 

A  probate  order  refusing  to  revive  a  commission  on 
claims  is  final,  and  therefore  appealable.^*  So,  an  appeal 
lies  from  an  order  of  the  probate  court  appointing  a  gen- 
eral guardian  for  a  minor;  ^^  but  no  appeal  lies  from  an 
order  appointing  a  guardian  ad  litem,  such  order  being 
merely  collateral  and  incidental  to  the  main  business 
before  the  court. ^^    An  appeal  cannot  be  taken  from  the 

31  People  V.  MeCutcheon,  40  Midi.  tawa  Circuit  Judge,  138  Mich.  271 ; 

244.  Cole    V.    Cole's    Estate,    125    Mich. 

32C;oss    V.    Stone,    G;',    Mich.    ;U9;  05.');    In    re    Koenig's    Estate,    1.'52 

['alincr   v.  Peck,  90   Mich.   1;    Bord-  Mich.  4;!2. 

well  V.   Saginaw  Circuit  .Judge,   11!)  33  Holbrook  v.  Cook,  .I  Mich.  22.1; 

Mich.   421,   and   cases   cited;    Moore  V.   S.   Gypsum    Co.   v.   Kent   Circuit 

V.  Moore,  4S  Mich.  271;  Freeman  v.  .Judge,   I.IO  Mich.  6G8. 

Washtenaw  Probate  Judge,  79  Mich.  34  Hart      v.      Shiawassee      Cinuit 

.390 ;  111  re  Power 's  Estate,  92  Mich.  Judge,  56  Mich.  592. 

106;  In  re  Koch's  Estate,  121  Mich.  35  Goss  v.  Stone,  63  Mich.  319. 

667;    Bordwell    v.    Saginaw    Circuit  36  Walker  v.   Hull,  35  Mich.  488. 
Jiidge,  119  Mich.  421;   Erwin  v.  Ot 
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allowance  or  disallowance  of  certain  items  of  an  admin- 
istrator's account,  but  the  appeal  must  be  from  the  order 
of  the  court,  which  brings  up  the  entire  matter  and  per- 
mits a  re-hearing  upon  each  and  every  item  in  the  ac- 
count.^''' An  order  denying  the  petition  of  a  legatee  to 
require  an  executor  to  account  for  the  legatee's  share  of 
an  estate  is  appealable ;  ^®  but  an  order  determining  who 
are  the  legal  heirs,  minor  heirs  or  legal  representatives 
of  a  decedent  is  not  appealable,  such  order  being  only 
prima  facie  evidence  of  the  facts  found  and  taking  away 
no  vested  right.^^ 

No  appeal  lies  from  any  order  of  the  probate  court  re- 
moving an  executor,  administrator,  guardian  or  trustee 
for  failure  to  give  a  new  bond  or  render  an  account  re- 
quired by  the  probate  court,  nor  from  the  appointment 
of  a  special  administrator  or  a  special  guardian,  nor 
from  an  order  granting  a  re-hearing.**' 

§  11.  Notice  of  appeal. 

The  appellant  is  required  to  give  notice  of  the  appeal 
to  the  adverse  party,  with  his  reasons  therefor,  in  such 
manner  as  the  probate  court  directs,  within  fifteen  days 
from  the  date  of  the  order  directing  the  manner  of  serv- 
ice, unless  the  adverse  party,  in  writing  filed  in  the  cir- 
cuit court,  waives  such  notice.*^ 

A  residuary  legatee  is  an  adverse  party,  within  the 
meaning  of  the  statute,  in  case  of  an  appeal  from  an 
order  probating  the  will  under  which  he  claims,*^  and,  in 

37  Shower's  Estate   v.   Morrill,  41  Saginaw    Circuit    Judge,    119    Mich. 

Mich.   700;   Wisncr  v.  Mabley 's  Es-  421. 

tate,  70  Mich.  271  ;  Grady  V.  Hughes,  40  Jud.    Act,    ch.    65,    S2;    Comp. 

64  Mich.  540.  Laws  1915,   §  14146. 

38Fingleton      v.      Kent      Circuit  «  Jud.    Act,    ch.    65,    S9;    Comp. 

Judge,    116    Mich.    211;    Hopi)cr    v.  Laws  1915,  §  14153. 
Livingston  Probate  Judge,  1.'57  Mich.  Service  by  mail,  see  Hosey  v.  lo- 

124.  nia  Circuit  Judge,  120  Mich.  280. 

39  Lorimer      v.      Wayne      Circuit  42  Strang      v.      Hillsdale      Circuit 

Judge,   116   Mich.   682;    Borowell   v.  Judge,  108  Mich.  227. 
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such  case,  and  in  g-enoral,  although  the  omission  of  no- 
tice is  not  a  jurisdictional  defect,  but  one  which  may  be 
supplied  by  the  circuit  court  by  requiring  notice  to  be 
given,  tlie  appeal  may  properly  be  dismissed,  unless  such 
adverse  party  be  served  with  notice  of  the  appeal.*^ 

§  12.  Filing-  certified  copy  of  record. 

The  person  ai)pealing  is  required  to  procure  and  file 
in  the  circuit  court  to  which  the  appeal  is  taken,  within 
thirty  days  after  the  appeal  is  taken,  a  certified  copy  of 
the  record  or  proceedings  appealed  from,  of  the  notice 
of  and  reasons  for  the  appeal,  of  the  bond  on  appeal  filed 
in  the  probate  court  and  of  the  order  of  the  probate  court 
directing  notice  to  the  adverse  party,  together  with  evi- 
dence that  notice  has  been  given  to  the  adverse  party 
according  to  the  order  of  the  probate  court.  And,  in 
case  the  record  required  to  be  filed  in  the  circuit  court 
is  not  filed  in  that  court  within  the  time  specified,  the 
appeal  will  cease  to  be  of  effect,  and  the  order,  decree, 
allowance  or  disallowance  appealed  from  will  stand  as 
though  the  appeal  had  not  been  taken.  The  certificate 
of  the  clerk  of  the  circuit  court  of  the  filing  or  non- 
filing of  the  record  in  the  circuit  court  may  be  filed  in 
the  probate  court  from  which  the  appeal  was  taken,  and, 
when  so  filed,  will  be  treated  as  evidence;  but  the  circuit 
court  to  which  the  appeal  is  taken  has  power,  upon  appli- 
cation within  the  first  ten  days  of  the  term  next  succeed- 
ing the  expiration  of  such  thirty  days  for  filing  such 
certified  copy,  to  reinstate  the  appeal,  when  the  party 
making  the  appeal  has  been  prevented  from  perfecting 
it  by  circumstances  not  under  his  control.** 

The  statute  containing  these  provisions  is  mandatory. 

43  Simpson    v.    Mansfield,    etc.,   R.  « Jufl.   Act,   ch.   65,   §10;    Comp. 

Co.,   ;{8  Mich.  626;   De  Foe  v.   Bay       Laws  1915,  §1415-1;  Hoscy  v.  Ionia 
Circuit     Judge,      116     Mich.      567;       Circuit  Judge,  120  Mich.  280. 
Strang    v.    Hillsdale    Circuit    .Judge, 
108  Mich.  227. 
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The  perfecting  of  the  appeal  by  filing  the  record  in  the 
circuit  court  within  the  thirty  days  is  a  jurisdictional 
requirement,  the  failure  of  the  appellant  to  comply  with 
which  will  operate  absolutely  to  deprive  his  appeal  of 
any  effect,  unless  it  is  reinstated  by  the  court  within  the 
first  ten  days  of  the  term  as  mentioned,  or  unless  the  fail- 
ure to  file  the  record  within  the  thirty  days  be  waived  by 
the  appellee.**  In  case  of  such  waiver,  which  may  be 
express  or  by  implication  from  some  act  of  the  appellee, 
if  a  motion  to  dismiss  the  appeal  be  made,  based  upon 
such  failure,  the  appeal  will  not  be  dismissed,  if  the  rec- 
ord is  filed  before  the  motion  comes  on  for  hearing.*^ 

It  will  be  observed  that,  in  strict  accordance  with  the 
provisions  of  the  statute,  the  appeal  is  effected  by  the 
filing  of  the  notice  of  appeal  with  the  reasons  therefor, 
together  with  the  bond,  with  the  judge  of  probate,*'''  and 
that  the  filing  of  the  record  in  the  circuit  court  is  not 
strictly  a  constituent  element  in  the  making  of  an  appeal, 
but  something  which  the  appellant  is  required  to  do 
after  the  appeal  proper,  to  ** perfect"  the  same,  in  order 
that  the  appeal  shall  not  ^ '  cease  to  be  of  effect. ' '  Accord- 
ingly, the  statute,  in  authorizing. the  circuit  court  to  ''re- 
instate" an  appeal  within  the  first  ten  days  of  the  term 
applies  only  where  there  is  an  appeal  which  may  be 
''reinstated,"  and  not  to  a  case  where  no  appeal  lias 
been  taken  within  the  time  allowed  by  the  statute  in 
which  to  appeal.  Where  no  appeal  has  been  taken  within 
that  time,  the  statute  providing  for  dilatory  appeals  gov- 
erns. It  is,  therefore,  held  that  there  is  no  inconsistency 
between  the  two  statutes  alluded  to." 

46  Merriman    v.    Peck,    95    Mich.  47  Jud.    Act,    eh.    65,    §1;    Conip. 

277;    Gifford  v.  Washtenaw  Circuit  Laws  ]915,  §14145. 

Judge,   189  Mich.   546.  « Morriinan    v.    Peek,    96    Mich. 

46  Snyder    v.    Washtenaw    Circuit  603;     Jerome     v.     Wayne     Circuit 

Judge,  80  Mich.  511;  Gorton  v.  Per-  Judge,  117  Mich.  19. 
son,  97  Mich.  561. 
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§  13.  Determination  in  circuit  court. 

When  the  certified  copy  of  the  record  or  proceedings 
appealed  from,  of  the  notice  of  and  reasons  for  the  ap- 
peal, of  the  bond  on  appeal  filed  in  the  probate  court  and 
of  the  order  of  the  probate  court  directing  notice  to  the 
adverse  party,  together  with  evidence  that  notice  has 
been  given  to  the  adverse  party  according  to  the  order  of 
the  probate  court,  has  been  filed  in  the  circuit  court,  that 
court  will  proceed  to  the  trial  and  determination  of  the 
question  according  to  the  rules  of  law.  If  there  be  any 
question  of  fact  to  be  decided,  issue  may  be  joined  there- 
on under  the  direction  of  the  court  and  a  trial  thereof  had 
by  jury."  Either  party  is  entitled  to  a  jury  as  a  matter 
of  right." 

The  statute  reijuires  the  appellant  to  state  the  reasons 
for  his  appeal  and  the  appellate  court  is  limited  to  the 
determination  of  the  questions  so  presented,*^  but  the 
court  may,  for  cause  shown,  and  upon  motion  to  be  heard 
after  reasonable  notice  has  been  given  the  opposite  party, 
and  upon  such  terms  as  may  be  imposed  by  the  court, 
allow  such  amendment  to  the  reasons  assigned  for  the 
appeal  as,  in  the  opinion  of  the  court,  justice  may  re- 
quire.^*^ 

§  14.  Framing-  an  issue. 

Upon  the  trial  of  a  probate  case  on  appeal,  it  is  not 
important  whether  issue  be  formally  joined  or  not  where 
llie  substance  of  the  dispute  is  fairly  presented  so  that 
no  one  can  be  misled  concerning  the  questions  to  be  tried. 
Thus,  upon  appeal  from  the  decree  of  a  probate  court 

49Ju(l.   Act,  ch.   65,   §11;    Comp.  SlJeisey  v.  Jersey,  146  Mich.  660 ; 

Laws  1915,  §  14155;  In  re  Howard's  In  re  Beers,  148  Mich.  300;  Mower's 

Estate,  163  Mich.  556.  Appeal,  48  Mich.  441;  In  re  Ward's 

SONowland  v.  Bice's  Estate,  138  Estate,  152  Mich.  218. 

Mich.     ]4G;     Grovicr    v.     Hall,     23  52  Jud.    Act,    ch.    65,    S7;    Comp. 

Mie-h.    11;    In    re   Stfhbins'   Estitc.  Laws  1915,  U4151. 
9\    ^\\rh.   304. 
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allowing  or  disallowing  a  will,  the  substance  of  the  con- 
troversy must  be  the  same  as  on  the  issue  of  devisat  vel 
non,  and  while  a  new  issue  may  be  very  properly  made 
in  the  circuit  court  in  a  common  law  form,  yet,  as  the 
substance  of  the  controversy  is  not  thereby  changed, 
such  issue  cannot  differ  materially  from  that  necessarily 
made  on  the  application  for  probate."  Where,  upon  ap- 
peal from  an  allowance  of  commissioners  on  claims,  no 
issue  is  formally  joined  in  the  circuit  court,  and  no 
declaration  filed,  the  report  of  the  commissioners  setting 
forth  the  nature  of  the  claim  would  stand  in  the  place  of 
a  declaration  in  the  case,  and  would  therefore  preclude 
any  judgment  in  the  circuit  court  beyond  the  claim  pre- 
sented to  the  commissioners.^*  Such  cases  are  always  at 
issue,  and  the  making  up  of  a  new  issue  in  the  circuit 
court  is  a  mere  matter  of  form  and  seldom  necessary  or 
important.^*  Upon  appeal  from  the  allowance  of  an  ad- 
ministrator's account,  no  better  or  further  issue  is  needed 
than  the  account  itself  and  the  exceptions  filed  to  it.^*^ 
No  new  issue  need  be  framed  in  the  circuit  court  in  will 
cases.^'  And,  in  general,  it  is  discretionary  with  the 
circuit  court  whether  it  will  order  an  issue  framed.®* 

There  are  no  technical  rules  which  regulate  the  fram- 
ing of  issues  for  the  trial  of  appealed  matters.  Sub- 
stance is  more  to  be  regarded  than  form,  and  the  simpler 
the  statement  of  the  issue  the  better,  if  sufficient  to  ap- 
prise the  court  and  the  parties  of  the  questions  involved. 
The  true  subject  of  dispute  should  clearly  appear,  and, 
where  this  is  the  case,  the  form  is  of  little  consequence.®^ 

53  American     Baptist     Missionary  56  Mower 's  Appeal,  48  Mich.  441. 
Union  v.  Peck,  9  Mich.  445.  57  Ellair  v.  Wayne  Circuit  Judge, 

54  White  V.  Allen,   18  Mich.   194;       46  Mich.  496. 

Patrick    v.    Howard,    47    Mich.    40;  58Mcr.ee   v.   McDonald,   66   Mich. 

Hoffman  v.  Pope's  Estate,  74  MicK  628. 

2.35;  Dayton  v.  Dakin's  Estate,  lO:?  59  Conistock    v.    Smith,    26    Mich. 

Mich.   65.  306. 

56  People  V.  Wayne  Circuit  Judge, 
38  Mich.  614. 
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Tlie  jurisdiction  of  the  probate  court  is  such  that  very 
different  proceedings,  requiring  wholly  different  treat- 
ment in  the  circuit  court,  may  be  brought  up  on  appeal, 
and  they  must  proceed  in  that  court  according  to  their 
nature  and  proper  analogies.  Where  a  proceeding  in  the 
probate  court  involves  connnon  law  questions  and  stands 
in  the  place  of  a  suit  at  law,  it  naturally  assumes  the  form 
of  a  common  law^  suit  in  the  circuit  court,  and  it  is  very 
proper,  and  not  unusual,  to  provide  for  the  making  up  of 
a  common  law  issue;  ^°  but  whether  an  issue  be  framed 
in  the  circuit  court  or  not,  the  matter  on  appeal  in  the 
circuit  court  is  the  same  as  that  in  the  probate  court,  and 
in  substance  it  can  neither  be  added  to  nor  contracted. 
In  other  words,  the  issue  is,  and  must  be,  the  same  in  the 
circuit,  as  it  was  in  the  probate,  court, ^^ 

§  15.  Right  to  a  jury  trial. 

If,  on  the  appeal,  there  is  any  question  of  fact  to  be 
decided,  it  is  the  right  of  the  parties,  conferred  by  stat- 
ute, to  have  such  question  tried  by  jury.^^  A  distinction, 
however,  must  be  observed  in  this  connection  between 
such  matters  as  rest  in  discretion  and  which  are  to  be 
decided  according  to  the  opinion  of  the  court  as  to  what, 
under  the  circumstances  of  the  case,  is  equitable  and  just 
and  such  matters  as  are  not  of  this  nature  at  all,  but  in- 
volve only  simple  questions  of  fact.  Of  the  former  kind, 
are  questions  as  to  the  propriety  of  investments  made  by 
a  guardian  or  as  to  the  compensation  to  be  allowed  to 
him  for  his  services  or  to  an  executor  or  administrator. 
As  to  such  matters,  it  is  perfectly  well  settled  that  a  jury 
will  not  be  allowed  to  intervene.  On  the  other  hand,  the 
question  whether  or  not  a  testator  omitted  to  provide 
in  his  will  for  his  granddaughter  unintentionally  or  by 

60  Mower's  Appeal,  48  Mich.  441.  62  J  ml.   Act,   ch.   6o,    §11;    Comp. 

61  Patrick  v.  Howard,  47  Mich.  Laws  1915,  §  14155;  Grovier  v.  Hall, 
40.  23  Mich.  7. 
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accident  or  mistake,  and  the  question  whether  the  testa- 
tor was  of  sound  and  disposing  mind  when  he  executed 
the  will,  or  whether  he  signed  it  at  all,  or  whether  he  was 
unduly  influenced  to  sign  it,  or  whether  the  attesting  wit- 
nesses had  signed  it  in  the  presence  of  the  testator,  are 
examples  of  matters  involving  simple  questions  of  fact. 
As  to  such  matters,  it  is  equally  well  settled  that  a  party 
is  entitled,  as  an  absolute  right,  to  a  jury  trial  In  the  cir- 
cuit court  on  appeal,  if  he  insists  upon  it.^^ 

§  16.  Trial. 

A  probate  case  on  appeal  is  to  be  tried  and  determined 
on  the  same  principles  that  would  be  administered  by  the 
probate  court  itself.^*  Sometimes  a  proceeding  naturally 
assumes  the  form  of  a  suit  at  common  law  and  may  be 
conducted  much,  although  not  exactly,  the  same  as  a  suit 
at  law,  while  other  proceedings,  such  as  proceedings  for 
the  removal  of  an  administrator  or  for  the  appointment 
of  a  guardian,  cannot  take  that  form,  but  must  receive 
such  treatment  as  conforms  to  the  nature  of  the  case.^^ 

In  will  cases,  the  party  assuming  the  burden  of  proof 
is  not  bound  in  his  opening  to  go  further  than  to  give 
evidence  by  subscribing  witnesses  of  those  facts  which 
make  out,  prima  facie,  a  valid  testamentary/  instrument, 
but  may  leave  all  further  evidence  on  the  subject  of  men- 
tal capacity  to  be  brought  in  by  way  of  answer  to  that 
adduced  by  the  contestant.  The  evidence  at  the  open- 
ing is  usually  of  a  formal  character  and  the  proponent 
confines  himself  to  inquiries  of  a  general  nature  respect- 
ing the  signing  and  attestation  and  whether,  at  tiie  time, 
the  party  appeared  to  understand  the  Imsiness  In  which 
he  was  engaged.  lie  is  not  required  to  put  in  his  whole 
case  on  the  question  of  mental  competency  before  rest- 

63  Grovier    v.    Hall,    23    Mich.    7 ;  See  also  Nowlaiul  v.  Rice 's  Estate, 

Wisncr  v,  Mabley's  Estate,  70  Mich.  1.S8  Mich.  146. 

271;  Gott  V.  Gulp,  45  Mich.  265;  In  64  Brown  v.  Porsche,  43  Mich.  492. 

re   Stebbins'  Estate,  94  Mich.   304.  65 Mower's  Appeal,  48  Mich.  441. 
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ing,  and  the  cases  are  probably  exceptional  where  he 
has  gone  beyond  calling  the  subscribing  witnesses,  un- 
less they  failed  to  testify  to  such  facts  as  would  estab- 
lish a  prima  facie  case.*^ 

The  question  of  the  right  to  open  the  arguments  is 
usually  settled  when  it  has  been  determined  who  has  the 
aflfirmative  of  tlie  issue.  The  question  is  not  afifected 
by  the  fact  that  on  some  parts  of  the  case  the  other  party 
may  be  required  to  assume  the  burden  of  proof,  oi-  tiiat 
even  as  to  the  main  branch  of  the  case  the  party  having 
the  negative  of  the  issue  may  be  required  to  establish  an 
affirmative  case.  The  right  to  open  the  arguments  be- 
longs to  the  party  who  has  the  right  to  open  the  proofs, 
and  that  belongs  to  the  plaintitf  whenever  there  is  anj^ 
portion  of  his  case  which  he  is  required  to  support  by 
evidence.^^ 

§  17.  Judgment. 

The  circuit  court  may  reverse  or  affirm,  in  whole  or 
in  part,  the  sentence  or  act  appealed  from,  and  may 
make  such  order  or  decree  thereon  as  the  judge  of  pro- 
bate ought  to  have  made,  and  may  remit  the  case  to  the 
probate  court  for  further  proceedings  or  make  any  other 
order  therein  as  law  and  justice  require.^* 

Thus,  on  an  appeal  from  the  allowance  of  a  guardian's 
claim  against  his  ward's  estate,  the  judgment  of  tlie  cir- 
cuit court  shoukl  take  the  form  of  an  order  showing  the 
allowance  and  disallowance,  and  providing  for  the  trans- 
mission of  tlic  determination,  by  cei'tificate,  to  tlie  couit 
below. ^'  On  an  a])i)eal  from  an  order  of  the  ])robate 
court  denying  an  administrator  leave  to  sell,  it'  the  cir- 
cuit court  levei'ses  the  order,  it  should  enter  the  pro]ier 
judgment    itself   instead   of  directing   tiio  ])i'<)))ate  couit 

66  Taff  V.  Hosnier,  14  Mich.  r.09.  bounio 's     Estate,     17.'!     Midi.     258. 

67Tafit"  V.  Hosmer,  14  Mich.  n09.  69Bon(lio    v.    Roiirassa,    4(5    Mich. 

68Ju(l.   Act,   eh.   65,   §19;    Comp.  321. 
Laws     1915,     §14163;     In     re    Kil- 
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to  enter  it ; '''"  and,  on  an  appeal  from  the  probate  court 
upon  an  administration  account,  the  judgment  of  the 
circuit  court  should  settle  and  determine  the  account, 
and  that  determination  should  be  certified  to  the  pro- 
bate court  for  action  there  upon  the  basis  of  such  judg- 
ment.'^ A  judgment  in  the  circuit  court  in  affirmance 
of  a  probate  order  appointing  a  guardian  for  an  incom- 
petent may  properly  be  remitted  to  the  probate  court 
for  enforcement."^^  The  dismissal  of  an  appeal  from  the 
probate  of  a  will  is  a  final  judgment  which  remands  the 
proceedings  to  the  probate  court.'* 

If  an  appellant  fails  to  prosecute  his  appeal  with  rea- 
sonable diligence,  the  circuit  court,  upon  evidence  that 
an  appeal  was  taken,  and  on  the  motion  of  any  person 
interested  in  the  case,  will  affirm  the  decree  or  act  ap- 
pealed from  and  may  allow  costs  against  the  appellant.'* 

§18.  Costs. 

In  all  cases  that  are  contested,  either  in  the  probate 
court  or  in  the  circuit  court,  the  circuit  court  may  award 
costs  to  either  party  in  its  discretion,  to  be  paid  by  the 
other  or  to  be  paid  out  of  the  estate  which  is  the  sub- 
ject of  the  controversy  as  justice  and  equity  may  re- 
quire; and,  when  costs  are  awarded  to  one  party  to  be 
paid  by  the  other,  execution  may  issue  in  like  manner 
as  is  practiced  in  other  cases  in  the  circuit  court.'^  It 
is  also  provided  that,  upon  appeals  from  probate  court 
to  tlie  circuit  court  and  from  the  circuit  court  to  the 
supreme  court,  costs  shall  be  paid  by  the  appellant  or 

70  Daly's  Appeal,  47  Mich.  44T?.  75  Jud.    Act,    eh.    65,    S§  20,    21; 

71  Hall   V.  Grovier,   25   Mich.   428.  Comp.  Laws  1915,  §§14164,  14165; 

72  Norton  v.  Sherman,  58  Mich.  Goff  v.  Cass  Circuit  Judge,  152 
549.  Mich.    121;    In    re    Quinn's    Estate, 

73  Ellair  v.  Wayne  Circuit  Judge,  179  Mich.  61;  Universalist  General 
46  Mich.  496.  Convention    v.    Van    Buren    Circuit 

74Jud.   Act,   eh.   65,   §18;    Comp.       Judge,  141  Mich.  64. 
Laws  1915,  §  14162. 
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appellee  as  shall  be  directed  by  the  court  to  which  the 
appeal  is  made;  and,  upon  athrming  any  sentence,  de- 
termination or  decree,  or  upon  the  appeal  being  discon- 
tinued or  quashed,  the  court  may,  in  its  discretion,  award 
damages  for  the  delay  and  vexation  caused  by  the  ap- 
pealJ^  But,  in  meritorious  cases,  the  court  can  award 
only  the  taxable  costs,  and  cannot  allow  the  actual  ex- 
penses incuiTcd  on  the  trial." 

When  costs  are  allowed  against  an  executor  or  admin- 
istrator, execution  therefor  cannot  issue  against  the 
estate  of  the  deceased  in  his  hands,  but  should  be 
awarded  against  him  as  for  his  own  debt,  and  the  amount 
paid  by  him  will  be  allowed  in  his  administration  ac- 
count unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  resisted 
without  just  cause.''^'  In  cases  where  the  court  makes 
no  special  order  as  to  costs  in  the  exercise  of  its  discre- 
tion, execution  issues  against  the  executor  or  adminis- 
trator.'^s 

As  a  rule,  the  costs  of  litigation  of  a  doubtful  ques- 
tion arising  in  the  course  of  the  administration  of  an  es- 
tate are  allowed  to  be  paid  out  of  the  estate ;  ^^  but, 
where  the  litigation  is  manifestly  unnecessary,  and  es- 
pecially where  it  is  vexatious,  the  costs  will  not  be  al- 
lowed to  be  paid  out  of  the  estate,  but  will  be  made  an 
individual  liability,^^  as  where  an  administrator  vexa- 
tiously  appeals  from  an  order  of  the  probate  court  in 
reference  to  his  administration  account.*'^  Where  there 
is  no  estate  in  the  course  of  administration,  it  is  evident 
that,  if  costs  are  awarded,  they  must  constitute  an  in- 

76Jud.   Act,   eh.   47,   §24;    Comp.  79  In     re    Colburn 's    Estate,     153 

Laws  1915,  §  13705.  Mich.   206. 

77  Brilliant      v.      Wayne      Circuit  80  Tracy  v.  Murray,  44  Mich.  109. 

Judge,    110    Mich.    68;    Cheever    v.  81  Hill  v.  Mitchell,  40  Mich.  389. 

North,  106  Mich.  390.  82  Shower's  Estate   v.   Morrill,  41 

78Jud.  Act,   eh.   62,    §12;    Comp.  Mich.  700. 
Laws  1915,  §  14115. 
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dividual  liability.  So,  where  the  proponent  of  an  al- 
leged will  is  unsuccessful  in  his  attempt  to  have  it  pro- 
bated, there  being  no  estate  under  administration,  the 
costs  may  be  awarded  against  the  proponent.*^ 

§  19.  Certification  of  will  cases  without  hearing  in  pro- 
bate court. 

In  all  contests  over  the  allowance  or  disallowance  of 
wills,  the  judge  of  probate  may,  before  the  hearing  in 
probate  court,  certify  the  case  to  the  circuit  court  for 
hearing,  upon  the  application  of  any  interested  party  in 
Uie  contest,  in  the  same  way  and  subject  to  the  same 
provisions  which  apply  to  appeals  from,  the  probate 
court  to  the  circuit  court.'* 

III.  Appeals  from  Commissioners  on  Claims 

§  20.  By  whom  and  when  appeal  may  be  taken. 

It  is  provided  by  statute  that  any  executor,  adminis- 
trator or  creditor  may  appeal  from  the  decision  and  re- 
port of  the  commissioners  on  claims  to  the  circuit  court 
for  the  same  county,  if  application  for  such  appeal  be 
made  in  writing,  filed  in  the  probate  office  within  twenty 
days  after  the  returning  of  the  report  of  the  commis- 
sioners, but  tlie  probate  judge  may,  on  cause  shown  and 
without  notice,  extend  the  time  for  taking  such  appeal 
not  to  exceed  forty  days  from  and  after  the  expiration 
of  the  twenty  days.'*  One  of  two  co-administrators  may 
appeal,  altliough  the  other  one  withholds  his  consent  t<> 
the  appeal.'^ 

The  application  need  not  set  forth  a  formal  statement 

B3  Gibson  v.  Van  Syckle,  47  Mich.  Laws   1915,    S§  14145,   14147;    In   re 

4.S9.  McLaughlin  's  Estate,  160  Mich.  284. 

84  Jud.  Act,  eh.  65,  8  1  ;  Conip.  86  Hammond  v.  Wayne  Circuit 
Laws  1915,  §14145;  Butler  v.  .Judge,  140  Mich.  371;  Comstock  v. 
Rocket,  191  Mich.  499.  St.    Clair    Circuit    Judge,    95    Mich. 

85  Jud.  Act,  ch.  65,  «§  1,  3;  Comp.  48. 
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of  facts,  and  it  need  not  be  sworn  to,*'  but  it  nnist  be  in 
writing.  The  application  is  made  ex  parte  and  without 
previous  notice  to  any  of  the  parties  concerned. 

AVhen  an  executor  or  administrator  declines  to  appeal 
from  the  decision  of  the  connnissioners,  the  statute  gives 
any  person  interested  in  tlie  estate  as  creditor,  devisee, 
legatee  or  heir,  or  any  surety  or  sureties  in  the  execu- 
tor's or  administrator's  bond,  the  right  to  appeal  from 
such  decision  in  the  same  manner  as  the  executor  or  ad- 
ministrator might  have  done,  and  the  same  proceedii)gs 
nuiy  be  had  in  the  name  of  the  executor  or  administra- 
tor." Application  must  be  made  as  in  the  case  of  an 
appeal  by  an  executor  or  administrator,  l)ut  it  should 
be  made  to  appear  that  the  executor  or  administrator 
has  declined  to  appeal,  as  it  is  only  upon  that  contin- 
gency that  sucli  appeal  is  authorized.'®  The  person  so 
appealing  nnist  also,  before  the  appeal  w^ill  l)e  allowed, 
give  a  bond,  to  be  approved  by  the  judge  of  probate,  as 
well  to  secure  the  estate  from  damages  and  costs  as  to 
secure  the  intervening  damages  and  costs  to  the  adverse 
party.®"    This  bond  must  be  approved  before  it  is  filed.®^ 

If  any  person,  without  fault  on  his  part,  has  omitted 
to  appeal  from  the  decision  and  report  of  commissioners 
witiiin  the  time  limited  for  that  purpose,  he  may  obtain 
an  allowance  of  an  appeal  thereafter  in  the  same  man- 
ner as  has  been  explained  in  cases  where  an  api)eal  from 

tlie  order  or  decree  of  a  judge  of  jDrobate  lias  not  Ik 

seasonably  made.®^    The  allowance  of  an  appeal  in  such 
cases  lies  within  tlic  discretion  of  the  circuit  judge.®' 

87  Winter    v.    Winter,    90    Mich.  Laws   1915,   §14149;    King  v.  Grid- 

197.  ley,  69  Mich.  84. 

88Jucl.    Act,    ch.    65,    §5;    Comp.  91  Bartlett      v.       Wayne      Circuit 

Laws  1915,   §14149;    King  v.  Grid-  Judge,  133  Mich.  604. 

ley,  69  Mich.  84.  92  Jud.   Act,   ch.  65,   §12;    Comp. 

89  Daniels    v.    Stevens,    60    Mich.  Laws   1915,    §14156;    ante,   §§1263, 

219;      Crouch      v.      Wayne      Circuit  1264. 

Judges,  52  Mich.  596.  93  Rmitb  v.  Wayne  Circuit  Judge, 

90 Jud.    Act,    ch.    65,    So;    Comp.  S2    Mich.    93;    Small    v.    Olds,    151 
2  Abbott— 26 
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§21.  Appeal  bonds. 

No  bond  is  required  on  an  appeal  by  an  executor  or 
administrator  ^*  and  the  former  statute  ^*  requiring  a 
bond  on  appeal  by  a  claimant  in  all  cases  has  been  re- 
pealed.®*^ Where  an  appeal  is  taken  by  a  creditor  or 
other  person  interested  in  the  estate  on  the  refusal  of 
the  executor  or  administrator  to  appeal,  a  bond  must  be 
given.®'' 

§  22.  In  whali  cases  appeal  may  be  taken. 

No  appeal  will  be  allowed  from  the  decision  and  re- 
port of  the  commissioners,  except  in  the  following  cases: 

1.  When  the  commissioners  disallow  any  claim  in 
favor  of  any  creditor  or  of  the  estate,  in  whole  or  in  part, 
to  the  amount  of  twenty  dollars. 

2.  When  the  commissioners  allow  any  claim,  in  whole 
or  in  part,  and  the  sum  allowed,  being  objected  to, 
amounts  to  twenty  dollars. 

In  either  of  these  cases,  the  aggrieved  party  may  ap- 
peal.®' 

§  23.  Notice  of  appeal. 

In  all  cases  of  appeal  from  the  decision  of  commis- 
sioners, the  person  appealing  is  required  to  give  notice 
of  the  appeal  to  the  adverse  party,  in  such  manner  as  the 
judge  of  probate  directs,  within  fifteen  days  from  the 
date  of  the  order  directing  the  manner  of  service,  un- 
less the  adverse  party  waives  such  notice  in  writing  filed 
in  tlie  circuit  court.®®     If  notice  is  ordered  to  be  given 

Mich.    Ill;     Sanborn    v.    St.    Clair  96  Jud.    Act,    ch.    81,    §1;    Conip. 

Circuit  Judge,  94   Mich.   519;    Hop  Laws  1915,  §14465. 

per    V.    Livingston    Circuit    Judge,  97  Jud.   Act,   ch.   65,    §12;    Comp. 

i;?9  Mich.  100;  Clark  v.  Berrien  Cir-  Laws  1915,   §  14156. 

cuit  Judge,  194  Mich.  180.  98  Jud.    Act,    ch.    65,    §4;    Comp. 

94  Winter    v.    Winter,    90    Mich.  Laws  1915,   §  14148. 

197.  99  Jud.    Act,   ch.    65,    §  9 ;    Comp. 

96  How.    Stat.    (2nd    ed.)    11098;  Laws   1915,    §14153. 
Comp.  Laws  1915,  §  14465. 
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by  publication,  it  must  be  in  some  newspaper  printed  in 
the  county  where  the  probate  judge  holds  his  court,  if 
there  be  one  printed  in  such  county.^ 

When  an  executor  or  administrator  who  has  a  claim 
against  the  estate  which  he  represents  appeals  from  a 
disallowance  of  it  by  the  commissioners,  notice  of  the 
appeal  must  be  given  to  all  concerned  either  by  personal 
service  or  by  publication  under  an  order  of  the  probate 
court,  three  weeks  successively,  in  some  newspaper 
which  circulates  in  the  county,  the  last  publication  to 
be  four  weeks  before  the  hearing  of  the  appeal.^ 

§  24.  Filing  copy  of  record  in  circuit  court. 

The  party  appealing  must  procure  and  file  in  the  cir- 
cuit court,  within  thirty  days  after  the  appeal  is  taken, 
a  certified  copy  of  the  record  of  the  allowance  or  disal- 
lowance appealed  from,  of  the  application  and  reasons 
for  the  appeal,  of  the  bond  on  appeal  filed  in  the  probate 
court,  and  of  the  order  of  the  probate  court  directing  the 
notice  to  the  adverse  party,  together  with  evidence  that 
notice  has  been  given  according  to  such  order.    And,  in 

1  Jud.    Act,    ch.    52,    §9;     Comp.  of   some   other   mode   of  notification 

Laws    1915,     §13781;     Home    Sav.  when    oflaeers    or    agents    are    not 

Bank   v.  Wayne  Circuit   Judge,   113  within    the    jurisdiction.      Want    of 

Midi.    385;     Simpson    v.    Mansfield,  notice  of  the  appeal  does  not  neces- 

etc,  E.   Co.,  38   Mich.   626;    Pruden  sarily  require  the  dismissal  of  an  ap- 

V.  Clark,   148  Mich.   163.  peal,  the  notice  being  merely  to  en- 

Where  a  creditor  appeals  from  the  able  the  apijellee  to  prepare  for  the 
disallowance  of  his  claim,  notice  appeal,  and  he  being,  besides,  en- 
need  not  be  given  to  other  creditors  titled  to  a  notice  of  hearing.  Simp 
of  the  estate  where  the  probate  son  v.  Mansfield,  etc.,  R.  Co.,  38 
judge  does  not  direct  it  to  be  given  Mich.  626. 

them.      Home   Sav.   Bank   v.   Wayne  Where  an  heir  appeals,  the  notice 

Circuit   Judge,   113   Mich.   385.  of   the   trial   of   the  appeal   is   suffi- 

The  probate  judge  may  direct  how  eient  where  entitled  in  the  name  of 

service  of  the  notice  of  appeal  shall  the   heir.      King   v.   Ingham   Circuit 

be  served  on  a  corporation,  by  nam-  Judge,  69  Mich.  84. 

ing    the    officer    or    agent    on    whom  2  Jud.    Act,    ch.    65,    §6;     Comp. 

service  shall  be  made  when  that  serv-  Laws  1915,  §  14150. 
ice  is  practicable,  or  the  prescribing 
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case  the  record  is  not  so  filed  within  the  time  specified, 
the  appeal  will  cease  to  be  of  effect,  and  the  allowance 
or  disallowance  appealed  from  will  stand  as  though  no 
appeal  had  been  taken.  The  certificate  of  the  clerk  of 
tlie  circuit  court  of  the  filing  or  non-filing  of  the  record 
in  the  circuit  court  may  be  filed  in  the  probate  court  from 
which  the  appeal  was  taken,  and,  when  so  filed,  will  be 
treated  as  evidence;  but  the  circuit  court  has  power, 
upon  application  within  the  first  ten  days  of  the  term 
of  court  next  succeeding  the  expiration  of  the  thirty 
days  for  filing  the  certified  copy,  to  re-instate  the  ap- 
peal, when  the  party  making  the  appeal  has  been  pre- 
vented from  perfecting  it  by  circumstances  not  under 
his  control,^ 

§25.  Proceedings  after  appeal  perfected. 

When  such  certified  copy  and  evidence  of  notice  to 
the  adverse  party  have  been  filed  in  the  circuit  court, 
that  court  will  proceed  to  the  trial  and  determination 
of  the  question  according  to  the  rules  of  law,  and,  if 
there  is  any  question  of  fact  to  be  decided,  issue  may  be 
joined  thereon  under  the  direction  of  the  court  and  a 
trial  thereof  had  by  jury.*  The  right  of  a  party  to  have 
an  issue  of  fact  tried  by  a  jury  is  an  absolute  one.' 
Whether  a  formal  issue  shall  be  framed  is,  however, 
within  the  discretion  of  the  court.^ 

There  are  no  technical  rules  which  regulate  the  foi-m 
for  exhibiting  claims  in  tlie  probate  court,  or  for  fram- 
ing issues  for  their  trial  on  appeal,  and  it  is  not  desira- 
ble tliat  tlieie  slnuild  ho.  Substance  is  more  important 
than   form,  and   the  more  simply   tlie  substance  of  tlie 

3Jud.    Act,    ch.    65,    §10;    Comp.  4 .7ud.    Act,    ch,    65,    §11;    Conip. 

Laws  1915,  §  14154.     See  Snyder  v.  Laws  1915,  §  14155. 

Washtenaw  Circuit  Judge,  80  Mich.  6  Grovier  v.  Hall,  23  Mich.  7. 

511;    Gorton    v.    Person,    97    Mich.  6  McGee    v.    McDonald,    66    Mich. 

561;    Merriman    v.    Peck,   95    Mich.  628. 
277. 
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dispute  is  presented,  consistently  with  clearness,  the 
better."'  Appeals  from  commissioners  in  probate  cases 
are  always  at  issue,  and  the  making  up  of  a  new  issue 
in  the  circuit  court  is  a  mere  matter  of  form,  and  seldom 
necessary  or  important.  A  direction  that  such  an  issue 
be  framed  need  not  delay  proceeding-  to  a  trial.®  If  no 
issue  is  framed  in  the  circuit  court,  and  no  declaration 
fded,  the  report  of  the  commissioners  setting  forth  the 
nature  of  the  claim  may  stand  as  the  declaration  in  the 
case;*  but,  whether  an  issue  be  framed  in  the  circuit 
court  or  not,  which  is  a  matter  within  the  discretion  of 
the  court,^"  the  issue  continues  the  same  in  the  circuit 
court  that  it  was  before  the  commissioners.  The  claim 
cannot  be  enlarged  on  appeal,  and  no  new  claim  can  be 
introduced.  A  judgment  in  the  circuit  court  beyond  the 
claim  presented  to  the  commissioners  would  be  errone- 
ous." 

The  appeal  may  be  transferred  to  some  other  circuit 
court  the  same  as  cases  originating  in  the  circuit  court.^^ 
Where  an  heir  appeals,  he  is  entitled  to  the  manage- 
ment and  complete  control  of  the  appeal,^®  and  can  dis- 
continue or  dismiss  it  without  the  consent  of  the  other 
heirs."  The  issue  continues  the  same  on  appeal,  and 
is  governed  by  such  evidences  of  the  claim  as  were  filed 
with  the  commissioners;^*  and  the  claim  cannot  be  en- 
larged in  the  circuit  court  on  appeal.^^    So  the  right  to 

7  Comstock  V.  Smith,  26  Mich.  a06.  Ill     Mich.    .^,8;     Fish    v.    Morse,    8 

•  People  V.  Wayne  Circuit  Judge,  Mich.  34. 

.".8  Mich.  614.  18  Fraser  v.  Lapeer  Circuit  .Judge, 

» White   V.   Allen,   18   Mich.    194.  48  Mich.  176. 

lOMcGee   v.    McDonald,   66   Midi.  13  King  v.  Ingham  Circuit  Judge, 

628.  69  Mich.  84. 

11  Patrick    v.    Howard,    47    Mich.  14  Comstock    v.    St.    Clair    Circuit 

40;    Hatheway's    Appeal,    .12    Mich.  Judge,  9.1  Mich.  48. 

112;  KroU  v.  Ten  Eyck's  Estate,  48  16  In  re  Moore's  Estate,  52  Mich. 

Mich.  2:50;  White  v.  Allen,  18  Mich.  112. 

194;  Westra  V.  Westra's  Estate,  101  16  Luizzi    v.    Brady's   Estate,    140 

Mich.    526;     Hillebrands    v.    Nibbe-  Mich.    73;    Dayton    v.    Dakin's    Es- 

link,  40  Mich.  646;  Raub  v.  Nisbett,  tate,  103  Mich.  65. 
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recover  must  be  based  on  the  same  theory  relied  on  be- 
fore the  commissioners.^'^  The  proceedings  are  subject 
to  the  same  substantial  rules  as  a  common  law  action, 
the  cause  of  action  being  a  common  law  right."  Where 
no  formal  issue  is  made  in  the  circuit  court,  the  case 
must  be  tried  in  the  same  manner  as  if  it  were  before 
the  commissioners  on  claims.^^  Where  want  of  notice  is 
not  urged  by  motion  to  dismiss  the  appeal,  the  question 
of  jurisdiction  is  waived,  and  cannot  be  urged  in  the 
supreme  court.^° 

§26.  Judgment. 

The  correct  form  of  judgment  in  the  circuit  court  is 
an  adjudication  of  the  allowance  of  the  claim  at  a  cer- 
tain sum  or  a  disallowance,  to  be  certified  to  the  probate 
court,  and  not  a  judgment  in  the  common  law  form.''^ 
The  sureties  on  the  appeal  bond  should  not  be  included 
in  the  award  of  costs.^^ 

PROCEDENDO,  WRIT  OF 

Although  the  power  to  issue  the  writ  of  procedendo  has 
been  vested  in  the  supreme  court  by  the  constitution,^ 
the  writ  has  been  practically  superseded  by  the  writ  of 
mandamus.  It  was  remarked  by  the  court  in  the  year 
1886  that  they  were  not  aware  of  any  example  of  its  use 
in  this  state.^     In  England,  the  writ  of  procedendo  is- 

l7Raub  V.  Nisbett,  111  Mich.  38.  r>:',l;    Tyler   v.    Gallop's   Estate,    68 

ISMcKinney    v.    Hamilton's    Es-  Mieli.    185;     Rayl    v.    Breevoort,    91 

tato,  53  Mich.  497.  Mich.  4. 

WWestra  v.  Westra's  Estate,  101  22  Willard    v.    Fralick,    31    Mich. 

Mich.  52G,  holding  that  administra-  431;    Bondie   v.   Bourassa,  46  Mich, 

tor  may  give  evidence  of  setofif,  al-  321 ;    Reed    v.    Northrup,    50    Mich, 

though    no   notice   thereof   has   been  442;    Booth    v.    Radford,    57    Mich, 

given,  where  the  case  is  tried  on  the  357. 

same   pleadings   as   before   the   com-  1  Const.  Art.  VII,  sec.  4;  Jud.  Act, 

missioners.  ch.     1,     §9;      Comp.     Laws     1915, 

ZOHeavenrich   v.   Nichols'   Estate,  §12014. 

113  Mich.  .508.  2  People  v.  Swift,  59  Mich.  529. 

21  La    Roe    v.    Frceland,    8    Mich. 
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sued  out  of  the  Court  of  Chancery  when  the  judges  of 
any  subordinate  court  delayed  the  parties  by  neglect- 
ing or  refusing  to  give  judgment  either  on  the  one  side 
or  on  the  other,  and  connnanded  them,  in  the  king's 
name,  to  proceed  to  judgment,  but  without  specifying 
what  particular  judgment.^  In  the  United  States,  it 
has  issued  out  of  a  superior  court  to  an  inferior  court, 
commanding  the  latter  to  proceed  to  judgment  in  the 
matter,  but  not  directing  what  judgment.*  The  writ  is 
not  a  writ  of  right,  but  one  which  can  issue  only  upon 
application  to  the  court,  supported  by  a  proper  show- 
ing.^ It  is  evident  that  the  function  of  the  writ  of  pro- 
cedendo can  be  adequately  performed  by  the  writ  of 
mandamus,  and,  although  authorized  to  be  used  in  Mich- 
igan in  general  terms  which  contemplate  the  writ  as  it 
was  known  to  the  common  law,  it  has  never  been  em- 
ployed in  this  state  nor  to  any  considerable  extent  in 
any  other  American  jurisdiction. 

PROCESS 

S  1.  Definition  and  scope  of  article. 

§  2.  Governing  statutes. 

§  3.  Process  issued  out  of  supreme  court. 

5)  4.  Power  of  supreme  court  to  prescribe  forms  of  process. 

§  5.  Return  of  process. 

Cross-Iteferenees:  Commencement  of  Actions;  Attachment;  Re- 
plevin; Executions;  Garnishment;  Defaults;  Appearance;  Amend- 
jiENTs;  Contempt;  Mandamus;  Certiorari;  Error,  Writ  of;  Supreme 
Court. 

§  1.  Definition  and  scope  of  article. 

The  common  law  definition  of  process,  approved  by 
the  supreme  court  of  Michigan  in  an  early  case,  is  ''a 
writ  issued  by  some  court,  or  officer  exercising  judicial 
powers"  and  such  "as  should  become  necessary  to  be 

3  3  Cooley's  Bl.  Conim.  109.  5  1  Tidd's  Pr.  410. 

4  Yates  v.  People,  6  Johns.  463. 
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issued,  in  the  exercise  of  tliat  judicial  power  created 
and  established  by  said  constitution."  ^  The  Judicature 
Act,  however,  provides  that  '*in  this  act  wherever  the 
term  'process'  is  used,  it  shall  be  deemed  to  include 
declarations,  in  suits  commenced  by  declaration,  wher- 
ever the  same  would  be  applicable. ' '  ^ 

The  term  is  sometimes  said  to  be  synonymous  with  a 
writ.^  It  is  classified  as  original  or  mesne  *  and  final. 
The  latter  includes  executions  or  other  writs  to  secure 
the  benefits  of  the  action  to  the  successful  party.  The 
fonner  includes  summons,  capias  ad  respondendum, 
writ  of  attachment,  writ  of  replevin,  and  the  like. 

This  article  is  not  intended  to  state  the  rules  relat- 
ing to  particular  process  which  are  to  be  found  mostly 
under  the  names  of  the  particular  process  involved.^ 

§2.  Governing-  statutes. 

Chapter  13  of  the  Judicature  Act  (Comp.  Laws  1915, 
i5  12404  et  seq.)  is  entitled  ''Commencement  of  Suits  and 
Service  of  Process."  Included  therein  are  provisions 
undoubtedly  applicable  to  all  process,  whether  original 
or  final,  such  as  the  provision  relating  to  "the  style  of 
all  process,"®  compelling  the  return  of  process,''^  etc., 

1  Tweed  v.  Metealf,  4  Mich.  579,  Some  cases  draw  a  distinction  be- 

588,   followed   in  Wisner   v.   Daven-  tween    original    and    mesne    process 

port,    5   Mich.    501,   and   cited   with  (Birmingham     Dry     Goods     Co.     v. 

approval   in   Forbes   v.   Darling,   94  Bledsoe,  113  Ala.  418),  while  other 

Mich.  621,  626.  cases    treat    the    terms    as    synony- 

2Jud.    Act,   ch.    13,    §20;    Comp.  mous    (Aldrich    v.    Weeks,    62    Vt. 

Laws  1915,  §12423.  89). 

3  Carey  v.  German  American  Ins.  5  See  Commencement  of  Actions 
Co.,  84  Wis.  80.  (summons,  capias  ad  respondendum, 

4  A  writ  of  attachment  is  mesne  declaration  as  process  and  general 
process.  Fletcher  v.  Morrell,  78  rules  governing  original  process) ; 
Mich.  176.  Attachment;     Eeplevin;     Execu- 

The    Judicature    Act    enumerates  tions;    Gabnishment;   etc. 

only  the  summons  and  capias  ad  re-  6  See  Commencement  of  Actions, 

spondendum  as  original  writs.     Jud.  §  3. 

Act,  ch.  13,  §3;  Comp.  Laws  1915,  7 Sec  Commencement  Of  Actions, 

S  12406,  and  see  Commence.ment  or  §  27. 
Actions. 
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already  treated  of  in  another  article.  Other  provisions 
in  said  chapter,  although  relating  to  **all  civil  process," 
undoubtedly  refer  only  to  original  process  and  not  to 
final  process.  Still  other  provisions  as  to  the  service  of 
^'process"  are  subject  to  question  as  to  whether  they 
apply  only  to  original  process  or  to  final  process  as  well. 
Some  of  the  provisions  of  the  chapter  are  made  applica- 
ble to  ''any  process  or  order,"  or  "any  citation,  order 
or  process,"*  while  other  provisions  are  expressly  made 
applicable  to  "all  such  original  or  final  process,"^  and 
still  others  are  made  applicable  to  "any  process,  notice 
or  writing. ' '  ^'^ 

§3.  Process  issued  out  of  supreme  court. 

The  Judicature  Act  provides  that  all  "writs  and 
process"  issuing  out  of  the  supreme  court  sliall  be  styled 
"In  the  Name  of  the  People  of  the  State  of  Michigan" 
and  shall  run  into  and  be  executed  in  any  county  of  the 
state;  and  the  seal  of  the  court  thereon  shall  be  conclu- 
sive evidence  that  the  process  was  issued  by  the  court." 

§  4.  Power   of   supreme    court    to    prescribe    forms    of 
process. 
The  supreme  court  has  authority,  by  statute,  to  pre- 
scril)p,  from  time  to  time,  the  forms  of  all  process  to  l)e 
issued  out  of  the  circuit  courts. ^'^ 

§  5.  Return  of  process. 

The  officer  to  whom  process  is  delivered  must  return 
it  on  or  before  the  return  day  named  therein  or  fixed 
by  statute.    This  rule,  as  applied  to  original  process,  has 

8  See  Jud.  Act,  eh.  13,  §§  .^7,  .^8;  11  Jud.  Act,  eh.  1,  Sin;  Comp. 
Comp.  Laws  1915,  §§  12440,  12441.  Laws  1915,  §  12020. 

9  See  Jud.  Act,  ch.  l.*?,  §39;  Comp.  12  Jud.  Act,  ch.  1,  SIH;  Comp. 
Laws  1915,  §  12442.  Laws  1915,  §  12021. 

10  See    Jud.    Act,    ch.     VA,    §30; 
Comp.  Laws  1915,  S  12433. 


1514  Peocess  §  5 

already  been  stated  and  commented  on/^  as  have  the 
rules  governing  return  of  final  process.^*  There  is  at 
least  one  general  rule  of  court  which  seems  applicable 
to  all  process,  both  original  and  final,  so  far  as  the  re- 
turn is  concerned,  and  it  provides  for  compelling  a  re- 
turn of  jDrocess  by  any  "sheriff  or  coroner"  or  "person 
authorized"  by  filing  a  rule  and  on  default  obtaining  an 
attachment.^*  ' 

Form  of  Rule  Requiring  Officer  to  Return  Process 

(Title  of  court  and  cause.) 

The  sheriff  of  the  county  of   having  failed  to  return  the  writ  of 

capias  ad  respondendum  (or,  summons,  writ  of  attachment,  fieri  facias,  or 
as  the  case  may  be)  in  this  cause,  to  him  directed  and  delivered,  and  the 
return  day  therein  specified,  having  passed,  on  motion  of  J.  K.,  attorney 
for  the  said  plaintiff,  it  is  ordered  that  the  said  sheriff  return  the  said  writ 
within  five  days  after  service  upon  him  of  notice  of  this  rule. 

Dated,  etc.  j   g- 

Plaintiff's   Attorney. 

Form  of  Rule  for  Officer's  Default  in  Not  Returning  Process 

(Title  of  court  and  cause.) 

On  reading  and  filing  affidavit  showing  that  on  the day  of , 

A.  D ,  a  notice  of  a  rule  heretofore  entered  in  this  cause,  requiring 

the  sheriff  of  said  county  to  return  the  writ  of  capias  ad  respondendum 
(or,  summons,  writ  of  attachment,  fieri  facias,  or  as  the  case  may  be) 
issued  herein  within  five  days  after  the  service  of  notice  thereof  was  duly 
and  personally  served  upon  S.  T.,  sheriff  of  said  county,  and  more  than  five 
days  having  elapsed  since  the  service  of  such  notice,  and  the  said  writ  not 
having  been  returned,  on  motion  of  J.  K.,  attorney  for  said  plaintiff,  it  is 
ordered  that  the  default  of  the  said  sheriff  in  not  making  return  of  said 
writ  be,  and  the  same  hereby  is,  entered. 

Dated,  etc.  J.  K., 

Plaintiff's   Attorney. 

Form  of  Notice  of  Rule  Requiring  Officer  to  Return  Process 

(Title  of  court  and  cause.) 
Sir:— 

Please  to  take  notice  that  the  annexed  is  a  copy  of  a  rule  filed  in  the 
above-entitled  cause,  and   that,  in   accordance   therewith,  you  are   required 

13  See     Commencement    op     Ac-  14  See  Execiition.s. 

TION.S,   §§2.'i-27;    ATTACHMENT;   RE-  15  Oir.  Ct.  Rule  20. 

PI.EVIN. 
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to  return  the  writ  of  capias  ad  respondendum  (or,  summons,  writ  of  attach- 
ment, fieri  facias,  or  as  the  case  may  be)  therein  named  within  fiA'e  days 
after  service  upon  you  hereof. 

Dated,  etc.  ,r  . 

'  Yours,  etc., 

J.  K., 

Plaintiff 's  Attorney. 

Business  address: 

To  S.  T.,  Sheriff  of County.  '  ^^^^' 

Form  of  Attachment  Against  Sheriff  for  Not  Returning  Process 

The  Circuit  Court  for  the  County  of 

In  the  Name  of  the  People  of  the  State  of  Michigan. 

To  the  Coroner  (or.  Coroners)  of  the  County  of ,  Greeting: 

We  command  you  that  you  attach  S.  T.,  sheriff  of  said  county,  so  that 

you   may  have  him  before  the  circuit  court  for  the  county  of    ,  at 

the of ,  on  the day  of ,  A.  D ,  to  answer 

to  the  said  court  for  certain  contempts  done  and  committed  by  him,  as  is 
alleged,  in  not  returning  the  writ  of  capias  ad  respondendum  (or,  sum- 
mons, writ  of  attachment,  fieri  facias,  or  as  the  case  may  be)  issued  out  of 
said  court  in  favor  of  A.  B.,  as  plaintiff,  and  against  C.  D.,  as  defendant, 
as  we  have  l)efore  now  ordered ;  and  have  you  then  and  there  this  writ. 
Witness,  etc. 

PROFERT 

By  Rule  21,  $5  G  of  the  Circuit  Court  Rules  profcrt  is 
not  required. 

PROFESSIONAL  EMPLOYMENT 

See  Commencement  of  Actions. 

PROFITS 

See  Ejectment;  Replevin. 

PROHIBITION,  WRIT  OF 

§  1.  Origin,   nature   and   definition. 

§  2.  Compared  with  injunction. 

§  ."?.  Compared  with  mandamus. 

§  4.  When  writ  lies. 

§  '}.  Application  for  writ. 
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§  6.  Power  of  supreme  court  to  issue. 

§  7.  The  writ. 

§  8.  Procedure  according  to  whether  return  adopted. 

§  9.  Costs. 

Cross-Befereii  ce :    Contempt. 

§  1.  Origin,  nature  and  definition. 

Tliis  writ  is  of  very  ancient  origin.  It  was  originally 
a  strictly  prerogative  writ  and  issued  only  from  the 
court  of  King's  Bench,  but  at  a  later  time  it  might  also 
be  had  out  of  the  Court  of  Chancery,  the  Common  Pleas 
or  the  Exchequer.  It  was  directed  to  the  judge  and 
parties  of  a  suit  in  any  inferior  court,  commanding  them 
to  cease  from  the  prosecution  thereof  upon  a  sugges- 
tion that  either  the  cause  originally  or  some  collateral 
matter  arising  therein  did  not  belong  to  that  jurisdic- 
tion, but  to  the  cognizance  of  some  other  court.^  The 
writ  still  retains  its  feature  as  a  prerogative  writ  in  the 
sense,  as  in  the  case  of  the  writ  of  mandamus,  that  it  is 
not  a  writ  of  right  to  which  a  party  is  entitled  in  all 
cases  in  which  he  may  see  fit  to  employ  it,  but  a  dis- 
cretionary writ,  issuing  only  in  the  sound  discretion  of 
the  court,  upon  a  sufficient  showing  made  in  pursuance 
of  the  application  of  the  party  therefor. 

It  may  be  defined  as  an  extraordinary  judicial  writ, 
issuing  out  of  a  court  of  superior  jurisdiction  and  di- 
rected to  an  inferior  court,  for  the  purpose  of  prevent- 
ing the  inferior  tribunal  from  usurping  a  jurisdiction 
with  which  it  is  not  legally  vested.  It  is  an  original 
remedial  writ  and  is  the  remedy  afforded  by  the  com- 
mon law  against  tlie  encroachments  of  jurisdiction  by 
inferior  courts,  and  is  used  to  keep  such  C(mrts  within 
the  limits  and  Ixuuids  prescribed  for  them  ])y  law.'^ 

il  is  a  ]»io])(M-  remedy  in  cases  where  the  court  exceeds 

1  ;;  Cooley 's  Bl.  Comni.  112;  Kx  v.  Ward,  70  Minn.  58;  Cannon  v. 
I'arte  Williams,  4  Ark.  587.  Kenfield,  57  Cal.  550. 

2  High,  Ex.   Rem.  sc^-.   7G2;    State 
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tlio  bouiKls  of  its  jurisdiction  or  takes  cognizance  of 
matters  not  arising  within  its  jurisdiction.'  It  can  only 
be  interposed  in  a  clear  case  of  excess  of  jurisdiction, 
and  may  lie  to  a  part,  and  not  to  the  whole.  It  simply 
goes  to  the  excess  of  jurisdiction,  and  the  application 
for  the  writ  may  be  made  by  either  the  plaintiff  or  the 
defendant  in  the  case,  or  if  more  than  one,  by  either, 
wliere  the  excess  of  jurisdiction  affects  him.  It  can  be 
resorted  to  only  wliere  other  remedies  arc  ineifectual 
to  meet  exigencies  of  the  case.  It  is  a  preventive  rather 
than  a  remedial  process,  and  cannot,  therefore,  take  the 
place  of  a  writ  of  error  or  other  mode  of  review.  It 
must  also  appear  that  the  person  applying  for  the  writ 
has  made  application  in  vain  for  relief  to  the  court 
against  which  the  writ  is  asked.  The  wiit  is  not  granted 
as  a  matter  of  right,  but  rests  in  the  sound  judicial  dis- 
cretion, to  be  granted  or  not,  according  to  the  peculiar 
circumstances  of  each  jDarticular  case  when  presented.* 

§  2.  Compared  with  injunction. 

Some  points  of  similarity  may  be  noticed  between  this 
extraordinary  remedial  process  and  the  extraordinary 
remedy  of  courts  of  equity  by  injunction  against  pro- 
ceedings at  law.  Both  have  one  common  object, — the 
restraining  of  legal  proceedings, — and  each  is  resorted 
to  only  Avhen  all  other  remedies  for  attaining  the  desired 
result  are  unavailing.  This  vital  difference  is,  however, 
to  be  observed  between  them,  that  an  injunction  against 
proceedings  at  law  is  directed  only  to  the  parties  liti- 
gant, without  in  any  manner  interfering  with  the  court, 
wliile  a  ])r()liibiti()]i   is  directed  to  th(>  court  itself,  com- 

3  Nicliols  V.  Judge  of  Superior  Speed  v.  Detroit  Cornnion  (,'ouiuil. 
Court,  130  Mich.  187;  State  v.  98  Mich.  360;  Ex  parte  MeMeecheii, 
Reynolds,    209    Mo.    161.  12  Ark.  70;  Ex  parte  Smith,  23  Ala. 

4  Hudson  v.  Judge  of  Superior  94;  Ex  parte  Braudiaeht,  2  Hill 
Court,  42  Mich.  239:  People  v.  (N.  Y.)  367;  State  v.  Aloe,  152  Mo. 
Wavne  Circuit  Court,  11  Midi.  393;  466. 
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manding  it  to  cease  from  the  exercise  of  a  jurisdiction 
to  which  it  has  no  legal  claim.  An  injunction  usually 
recognizes  the  jurisdiction  of  the  court  in  which  the 
proceedings  are  pending  and  proceeds  on  the  ground 
of  equities  affecting  only  the  parties  litigant,  while  a 
prohibition  strikes  at  once  at  the  very  jurisdiction  of 
the  court.® 

§3.  Compared  with  mandamus. 

As  compared  with  the  remedy  by  mandamus,  prohi- 
bition may  be  said  in  a  certain  sense  to  be  its  exact 
counterpart,  since  mandamus  is  an  affirmative  remedy, 
commanding  certain  things  to  be  done,  while  prohibition 
is  negative  in  its  nature  and  forbids  the  doing  of  cer- 
tain things  which  ought  not  to  be  done.^  Both  manda- 
mus and  prohibition  are  prerogative  or  discretionary 
writs,  and  both  are  directed  to  the  court  or  judge  whose 
action  it  is  sought  to  control. 

§  4.  When  writ  lies. 

The  writ  of  prohibition  does  not  lie  in  any  case  where 
the  petitioner  has  a  complete  and  adequate  remedy  by 
some  other  proceeding.'''  It  lies  only  to  inferior  judicial 
tribunals  or  to  inferior  ministerial  tribunals  possessing 
incidental  judicial  powers.  In  extreme  cases,  it  may  is- 
sue against  purely  ministerial  bodies  or  officers  com- 
manding a  cessation  of  the  abuse  or  usurpation  of  judi- 
cial functions.  The  restraining  of  acts  of  an  adminis- 
trative or  ministerial  character  is  not  within  the  prov- 
ince of  the  writ.®    It  does  not  lie  even  to  inferior  courts 

6  High,  Ex.  Rem.  see.  763;  People  Mich.    189;    Port   Huron   Sav.   Bank 

V.  Circuit  Court,  169  111.  201;  State  v.  St.  Clair  Circuit  Judge,  147  Mich. 

V.  Whitaker,  114  N.  C.  818.  551;    Triangle  Land  Co.   v.   Auditor 

6  High,      Ex.      Rem.      sec.      763;  General,  172  Mich.   289;   Gorman  v. 
Gresham  v.  Ewell,  84  Va.  784.  Calhoun    Circuit    Judge,    140    Mich. 

7  People  V.  Wayne  Circuit  Judge,  230. 

11  Mich.  393 ;    Hudson  v.  Judge  of  8  Triangle    Land    Co.    v.    Auditor 

Superior  Court,  42  Mich.  239;  Nich-  General,  172  Mich.  289;  Orcn  v. 
ols  V.  Judge  of  Superior  Court,  130 
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merely  for  the  purpose  of  controlling  them  in  the  exer- 
cise of  a  merely  ministerial  function,  such  as  the  issu- 
ing of  an  execution,^  but  only  for  the  purpose  of  re- 
straining them  from  the  exercise  of  judicial  functions 
beyond  the  scope  of  their  jurisdiction.^"  Thus,  it  lies 
to  restrain  proceedings  begun  in  one  court  to  cancel  a 
judgment  entered  by  another  court  of  competent  juris- 
diction;" to  restrain  a  circuit  judge  from  entertaining 
garnishment  proceedings  where  no  jurisdiction  has  been 
obtained  over  the  principal  defendant ;  ^^  to  restrain  a 
court  from  proceeding  with  the  exercise  of  power  pur- 
porting to  be  conferred  upon  it  by  an  invalid  act  of  the 
legislature ;  ^^  to  restrain  a  court  of  law  from  reopening 
and  re-trying  an  issue  adjudicated  in  a  court  of  equity ;  ^* 
and  to  restrain  a  prosecution  under  a  void  ordinance." 
It  also  lies  to  restrain  a  court  of  equity  from  proceed- 
ing in  excess  of  its  powers  in  the  appointment  of  a  re- 
ceiver or  the  issuing  of  an  injunction ; "  to  stay  the 
action  of  a  justice  of  the  peace  without  authority  of  law 
in  the  abatement  of  a  nuisance;^'  to  restrain  a  court 
from  levying  a  fine  beyond  the  limit  fixed  by  its  juris- 
diction;^^ to  prevent  proceedings  which  have  been  sus- 

Secretary  of  State,  171  Mich.  590 ;  13  Houseman    v.    Montgomery,    58 

Camron    v.    Kenfield,    57    Cal.    550;  Mich.  364;   Ex  parte  Koundtree,  51 

Washington    County    v.    State,    151  Ala.  42. 

Ala.  561.  14  Bates  v.  Kelly,  82  Mich.  91. 

9Ex  parte  Braudlacht,  2  Hill  (N.  15  Hughes    v.    Detroit    Recorder's 

Y.)   367;  Atkius  v.  Siddons,  66  Ala.  Court,  75  Mich.  574. 

453 ;    State   v.   Clark   County   Court,  16  Ex    parte    Smith,    23    Ala.    94 ; 

41  Mo.  44 ;  State  v.  Spearing,  31  La.  State    v.    Reynolds,    209    Mo.    161 ; 

Ann.  122.  Henry  v.  Steele,  28  Ark.  455;   Hud- 

10  Hudson    V.    Judge    of    Superior  son    v.    Detroit    Superior   Judge,   42 
Court,    42    Mich.    239;     Nichols    v.  Mich.  239. 

Judge  of  Superior  Court,  130  Mich.  17  South  Carolina  R.   Co.  v.  Ellis, 

187;    Maclean    v.    Speed,    52    Mich.  40  Ga.  87. 

258;    Bearse    v.    Aldrich,    40    Mich.  18  Zylstra    v.    City    of    Charleston, 

529.  1    Bay    (S.   C.)    382;    State   v.   Mc- 

11  Maclean  v.  Speed,  52  Mich.  258.  Duffie,  52  Ala.  4. 

12  McCloskey     v.     Wayne     Circuit 
Judge,  26  Mich.  100. 
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pended  by  an  appeal,  the  appeal  being  still  undeter- 
mined in  the  appellate  court  ;^^  to  prevent  a  court  from 
proceeding  to  determine  a  contest  as  to  the  removal  of 
a  county  seat,  when  it  has  no  jurisdiction  over  the  mat- 
ter in  the  first  instance;^"  to  prevent  an  inferior  court 
from  interfering  with  the  seal,  books  or  records  of  a 
superior  court;  ^^  and  to  prevent  unauthorized  persons 
from  usurping  .judicial  power  and  acting  as  a  court  with- 
out authority  of  law.'^'^ 

But  it  does  not  lie  to  restrain  any  action  of  an  in- 
ferior court  which  can  be  reviewed  by  any  of  the  or- 
dinary methods;  ^^  nor  to  restrain  a  judge  who  is  acting 
in  the  ministerial  capacity  of  a  commissioner  in  the  tak- 
ing of  testimony;  ^*  nor  to  restrain  an  inferior  court  from 
a  wrongful  or  mistaken  exercise  of  judicial  power  in  a 
matter  over  which  it  has  jurisdiction.^^ 

The  instances  in  whicli  the  writ  has  issued  to  pro- 
hibit proceedings  other  than  those  of  courts  are  very 
few  in  this  state. ^^  Thus,  the  writ  has  issued  to  prevent 
a  common  council  from  investigating  charges  against 
a  city  counselor^"  and  to  restrain  a  charter  commission 
from  proceeding  to  oust  one  of  its  members  from  office,^* 
but  it  is  obvious  that,  in  both  of  these  instances,  the 

19  State  V.  Lewis,  76  Mo.  370;  Liv-  pliy  v.  Colusa  Superior  Court,  58 
ermore  v.  Campbell,  52  Cal.  75;  Cal.  520;  Buskirk  v.  Circuit  Judge, 
State  V.  Judge  of  Fourth  Dist.  7  W.  Va.  91 ;  Ex  parte  Peterson,  33 
Court,  21  La.  Ann.  735.  Ala.  74. 

20  Eussell  V.  Jacoway,  33  Ark.  26  Mandamus,  and  not  prohibition, 
191.  is  the  proper  remedy  to  require  the 

21  Thomas  v.  Mead,  36  Mo.  232.  secretary  of  state  to  reject  and  re- 

22  Ex  parte  Eoundtree,  51  Ala.  42.  fuse  to  file  nominating  petitions  of 

23  People  V.  Wayne  Circuit  candidates  for  office  for  which  an 
Court,  11  Mich,  393;  Nichols  v.  election  cannot  legally  be  held.  Oren 
Judge  of  Superior  Court,  130  Mich.  v.  Secretary  of  State,  171  Mich.  590. 
187.  27  Speed  v.  Detroit  Common  Coun- 

24  State  V.  Spearing,  31   La.  Ann.  cil,  98  Mich.  360. 

122.  28  Eikhoff  v.  Detroit  Charter  Com- 

26  State  V.  Judge  of  Twenty-Sixth       mission,  176  Mich.  535. 
Dist.  Court,  34  La.  Ann.  782;   Mur- 
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action  restrained  was  of  a  quasijudicial  character.  The 
writ  has  also  been  allowed  to  restrain  a  board  of  can- 
vassers from  re-counting  ballots.^^ 

§  5.  Application  for  writ. 

Writs  of  prohibition  must  be  applied  for  upon  affida- 
vits, by  petition,  in  the  same  manner  as  writs  of  man- 
damus."® The  party  applying  should  set  forth  the  facts 
which  necessitate  the  intervention  of  the  court  by  this 
process,  showing  the  contemplated  action  which  the  writ 
is  sought  to  preclude,  the  interest  which,  and  the  man- 
ner in  which  such  interest,  will  be  injuriously  affected 
by  such  action,  that  the  party  has  made  application 
without  avail  for  relief  to  the  court  against  whom  the 
writ  is  sought,  and  that  he  has  no  other  adequate  and 
specific  remedy  in  the  premises. 

§  6.  Power  of  supreme  court  to  issue. 

The  power  to  issue  writs  of  prohibition  is  conferred 
upon  the  supreme  court  by  the  constitution  of  the  state,"^ 
and  they  can  be  issued  only  by  that  court."^  As  in  the 
case  of  other  writs  with  the  power  to  issue  which  the 
court  is  vested  by  the  constitution,  its  authority  can 
be  neither  divested  nor  abridged  by  legislative  enact- 
ment. 

§  7.  The  writ. 

If  the  cause  shown  appears  to  the  court  to  be  suffi- 
cient, a  writ  of  prohibition  will  thereupon  be  issued, 
commanding  the  court  and  the  party  to  whom  it  is  di- 
rected to  desist  and  refrain  from  any  further  proceed- 
ings in  the  suit  or  matter  specified  therein  until  the  next 
term  of  the  supreme  court  and  the  further  order  of  the 

29  Warner    v.     State     Canvassers,  81  Const.  Art.  VII,  sec.  4. 

154  Mich.  274.  32  Jud.   Act,   ch.    36,    §10;    Comp. 

SOJud.   Act,   ch.   36,    §10;    Comp.       Laws   191.5,   §13446. 
Laws  1915,  §  13446. 
2    Abbott— 27 
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court  thereon,  and  then  to  show  cause  why  they  should 
not  be  absolutely  restrained  from  any  further  proceed- 
ings in  such  suit  or  matter.^^ 

The  writ  must  be  served  upon  the  court  and  party  to 
whom  it  is  directed  in  the  same  manner  as  a  writ  of 
mandamus,  and  a  return  must  in  like  manner  be  made 
thereto  by  such  court,  wliich  may  be  enforced  by  attach- 
ment.'* 

§  8.  Procedure  according^  to  whether  return  adopted. 

If  the  party  to  whom  a  writ  of  prohibition  has  been 
directed,  by  an  instrument  in  writing  to  be  signed  by 
him  and  annexed  to  the  return  made  by  the  court,  adopts 
the  return  and  relies  upon  the  matters  therein  contained 
as  sufficient  cause  why  the  court  should  not  be  restrained 
as  mentioned  in  the  writ,  he  will  thenceforth  be  deemed 
the  defendant  in  the  matter,  and  the  person  prosecuting 
the  Avrit  may  plead  to  all  or  any  of  the  material  facts 
contained  in  the  return,  and  the  like  proceedings  may 
be  had  for  the  trial  of  issues  of  law  or  fact  joined  be- 
tween the  parties  and  for  the  rendering  of  judgment 
thereupon  as  in  mandamus  cases.'^ 

If  the  party  to  whom  the  writ  of  prohibition  is  di- 
rected does  not  adopt  the  return  made  by  the  court,  the 
party  prosecuting  the  writ  must  bring  on  the  argument 
of  the  return  as  upon  a  rule  to  show  cause  and  he  may, 
by  his  own  affidavit  and  other  proofs,  controvert  the 
matters  set  forth  in  the  return.'®  The  court,  after  hear- 
ing the  proofs  and  allegations  of  the  parties,  will  render 
judgment,  either  that  a  prohibition  absolute,  restrain- 
ing the  inferior  court  and  party  from  proceeding  in  such 

33Ju<l.    Act,   eh.    36,  §10;    Comp.  35  Jud.    Act,   ch.    'M,    S12;    Comp. 

Laws  IDlf),  §  13446.  Laws  191.1,  §  13448. 

84  Jud.   Act,  ch.    .".6,  §11;    Comp.  36  Jud.   Act,   ch.   .'JO,    §  L! ;    Comp. 

Laws  1915,  §  13447.  Laws  1915,  §  13449. 
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a  suit  or  niattcr,  do  issue,  or  that  the  petition  be  dis- 
iiiissed.^' 

If  the  party  to  whom  the  llrst  writ  of  prohibition  is 
directed  adopts  the  return  of  the  court  thereto,  and 
jud^^ment  be  rendered  for  the  party  prosecuting  the 
writ,  a  prohibition  absolute  will  be  issued;  but  if  judg- 
ment be  given  against  such  party,  the  judgment  will  be 
that  the  petition  be  dismissed.'* 

Form  of  Writ  of  Temporary  Prohibition 

In   the  Name  of  the  People  of  the  State   of  Michigan. 
To  tlic  Judge  of  our  Circuit  Court  for  the  County  of ,  Greeting: 

Whereas,  A.  B.,  of   ......  lately  in  our  Supreme  Court  came  and  gave 

our  Court  to  understand  and  be  informed  that  (set  forth  the  proceedings)  ; 
and  whereas  the  said  A.  B.  has  prayed  our  writ  of  prohibition  in  that 
behalf;  we,  being  willing  that  the  laws  of  our  state  should  be  observed, 
do  prohibit  and  strictly  enjoin  that  you  do  desist  and  refrain  from  any 
further  proceedings  in  the  premises  until  the  next  term  of  our  Supreme 
Court  and  the  further  order  of  our  Court  thereon,  and  that  you  show  cause 

before  our  Justices  of  our  Supreme  Court,   on  the    day    of    

next,  at  the  Supreme  Court  Room,  in  the  Capitol,  in  the  City  of  Lansing, 
why  you  should  not  be  absolutely  restrained  from  any  further  proceedings 
in  the  premises;   and  have  you  then  and  there  this  writ. 

Witness,  on  C.  G.,  Chief  Justice  of  our  Supreme  Court,  at  Lansing,  this 

day  of ,  in  the  year  of  our  Lord 

C.  H., 
Cleik  of  the  Supreme  Court.- 

Form  of  Writ  of  Absolute  Prohibition 

In  the  Name  of  the  People  of  the  State  of  Michigan. 

To  tlio  Judge  of  our  Circuit  Court  for  the  County  of ,  Greeting: 

Whereas,  A.  B.,  of ,  lately  in  our  Supreme  Court,  at  the  Capitol, 

in  the  City  of  Lansing,  came  and  gave  our  Court  to  understand  and  be 
informed  that  (set  forth  the  proceedings)  ;  and  whereas  the  said  A.  B.  has 
])vayod  our  writ  of  prohibition  in  that  behalf;  we,  being  willing  that  the 
laws  of  our  state  should  be  observed,  do  prohibit  and  strictly  enjoin  that 
you  do  absolutely  desist  and  refrain  from  any  further  proceedings  in  the 
■[ireniisos.  And  if  you  have  rendtM-ed  any  judgment  (or,  rendered  any 
decree,  or,  made  any  order,  or,  pronounced  any  sentence,  as  the  case  may 
be)    against   him   by   reason   of   the   premises,  then   we  command   you    that 

37Jud.   Act,   ch.   ?S,    §14;    Comp.  38  Jud.   Act,   ch.    .IG,    U5;    Com]). 

Laws  1915,   §  13450.  Laws  1915,  §  13451. 
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without   delay  you   vacate  the   same   and  wholly  absolve  and  release  him 
therefrom. 
Witness,  Hon.,  etc. 

§9.  Costs. 

Whenever  judgment  is  rendered  against  the  plaintiff 
in  prohibition  proceedings,  tlie  defendant  is  entitled  to 
judgment  for  costs,  to  be  taxed  as  in  other  cases  against 
the  plaintiff  and  his  surety,  if  any,  and  he  may  have  ex- 
ecution therefor.^^  No  special  statutory  provision  for 
costs  is  made  for  cases  in  which  judgment  is  rendered 
in  favor  of  the  plaintiff. 

PROLIXITY 

See  Supreme  Court  (record). 

PROMISE 

See  Pleading. 

PROOF 

See  Evidence;  Trial;  Commencement  of  Actions  (proof  of  service); 
Service  of  Papers;  Defaults;  Judgment  (conformity  to);  Attachment. 

PROSECUTING  ATTORNEYS 

The  constitution  requires  that,  in  each  organized 
county,  there  shall  be  elected  biennially  a  prosecuting 
attorney,  whose  duties  and  powers  shall  be  prescribed 
by  law.^  Accordingly,  the  legislature  has  provided  for 
the  election  of  those  officers  at  the  general  election, 
which  is  held  on  the  Tuesday  succeeding  the  first  Mon- 
day of  November  in  eveiy  even-numbered  year.''  It  has 
been  lield  that  no  person  is  eligible  to  the  office  of  prose- 
cuting attorney  who  lias  not  been  previously  admitted 
as  an  attorney  at  law.' 

39Jud.    Act,   eh.   36,    §16;  Comp.       Comp.    Laws    1897,    §.3595;    Comp. 

Laws  1915,   §  13452.  Laws  1915,  §  3656. 

1  Const.  Art.  VIII,  see.  3.  8  People  v.  May,  3  Mich.  598. 

2  How.     Stat.      (2ud     cd.)  192; 
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The  duties  of  the  prosecuting  attorney  have  been  pre- 
scribed by  law  in  detail  so  far  as  they  relate  to  particu- 
lar matters  and  proceedings,  and,  in  general,  it  is  en- 
acted that  the  prosecuting  attorney  shall,  in  his  county, 
appear  for  the  state  or  county  and  prosecute  or  defend, 
in  all  courts  of  the  county,  all  prosecutions,  suits,  ap- 
plications and  motions,  whether  civil  or  criminal,  in 
which  the  state  or  county  may  be  a  party  or  interested.* 

Prosecuting  attorneys  receive  such  compensation  for 
their  services  by  annual  salary  or  otherwise  as  the  board 
of  supervisors  of  the  county,  from  time  to  time,  orders 
and  directs,  but  are  forbidden  to  receive  any  fee  or  re- 
ward from  any  individual  for  services  in  any  business 
to  which  it  is  their  official  duty  to  attend.^ 

A  prosecuting  attorney  is  incompetent  to  be  con- 
cerned as  attorney  or  counsel  for  either  party  other  than 
for  the  state  or  county  in  any  civil  action  depending 
upon  the  same  state  of  facts  upon  which  any  criminal 
prosecution  commenced  or  prosecuted  depends,  or  in  any 
action  for  malicious  prosecution  brought  in  consequence 
of  any  criminal  prosecution  commenced  or  prosecuted 
during  his  teiTti  of  office  in  the  county  of  which  he  is 
yjrosecuting  attorney.  And  no  attorney  is  permitted  to 
prosecute,  or  aid  in  prosecuting,  any  person  for  an  al- 
leged criminal  offense  where  he  is  engaged  or  interested 
in  any  civil  suit  or  proceeding  depending  upon  the  same 
state  of  facts  against  such  person  directly  or  indirectly.^ 
It  is  also  unlawful  for  the  law  partner  of  any  prosecut- 
ing attorney  to  be  directly  or  indirectly  engaged  or  in- 
terested in  the  defense  of  any  person  charged  with  any 

4  How.  Stat.  (2nd  ed.)  1152;  2562;  Comp.  Laws  1915,  §§2410, 
Comp.    Laws    1897,    §2556;     Comp.       2411. 

Laws  1915,  §  2405.     See  Quo  War-  6  How.     Stat.     (2nd     ed.)     1158; 

RANTO.  Comp.    Laws    1897,    §2561;    Comp. 

5  How.     Stat.      (2ud     ed.)      1158,  Laws  1915,  §  2410. 
1159;    Comp.    Laws    1897,    §§2561, 
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offense,  when  it  is  the  duty  of  such  prosecuting  attorney 
in  his  official  capacity  to  prosecute  such  person.' 

PROVING  EXECUTION  OF  DEEDS 

See  Deeds. 

PROVISIONS 

See  Exemptions. 

PUBLICATION 

Cross-references:  Attachment;  Executions;  Courts;  Quo  Wakkanto; 
Evidence,  §28  (proof  of). 

All  legal  advertisements  shall  be  published  in  a  news- 
paper printed  in  the  county  in  which  the  proceedings  are 
earned  on,  if  there  be  one,  and  if  no  newspaper  be 
printed  in  such  county,  then  such  advertisements  shall 
be  published  in  a  newspaper  published  in  an  adjoining- 
county,  or  in  a  paper  published  nearest  to  said  county 
in  which  such  proceedings  are  had  (Jud.  Act,  ch.  20, 
§3;  Comp.  Laws  1915,  §12739). 

PUBLIC  LANDS 

Whenever  a  cause  of  action  shall  have  accrued  to  tlie 
State  for  any  trespass  committed  upon  any  of  the  lands 
owned  or  held  in  trust,  or  otherwise,  by  the  State;  and 
whenever  the  prosecuting  attorney,  or  any  person  duly 
authorized  to  prosecute  for  such  trespass,  shall  make 
an  affidavit  that  any  person,  naming  him,  has  committed 
such  trespass  on  any  of  such  lands,  as  he  verily  believes, 
and  stating,  as  near  as  may  be,  the  amount  of  damages 
occasioned  thereby,  and  that  he  is  either  not  a  resident 
of  this  State,  or  has  absconded  therefrom,  or  is  about  to 
abscond,  to  avoid  the  service  of  process,  and  shall  pre- 

7  How.  Stat.  (2nd  ed.)  1162;  Laws  1915,  §  2416;  People  v.  Clinc, 
Comp.    Laws    1897,    §  2.'567;    Comp.      44  Mich.  290. 
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sent  the  same  to  the  clerk  of  the  circuit  court  in  which 
such  lands  are  situate,  a  writ  of  attachment  shall  be  is- 
sued, and  such  affidavit  be  attached  thereto,  as  the  com- 
mencement of  suit  against  such  alleged  trespasser,  in 
the  same  forai,  as  nearly  as  applicable,  as  provided  in 
this  chapter,  and  all  the  provisions  of  this  chapter,  and 
the  practice  under  the  same  shall  be  applicable  to  regu- 
hite  tlie  proceedings  therein,  and  to  make  the  same  ef- 
fectual (Jud.  Act,  eh.  26,  §45;  Comp.  Laws  1915, 
n3072). 

PUIS  DARREIN  CONTINUANCE 

See  Pleadixg. 

PUNISHMENT  OF  FRAUDULENT  DEBTORS 

See  Fraudulent  Debtors. 

QUALIFICATIONS 

See  Juky;  Judges;  Circuit  C!oukt  Commissioners,  etc. 

QUASHING 

See  Attachment;  Keplevin,  etc. 

QUESTIONS 

See  Trial;  Witnesses;  Verdict  and  Findings, 

QUO  WARRANTO 

I.  General  Rules 

§  1.  Historical. 

§  2.  Nature  of  proceedings. 

§  3.  Statutory   regulation. 

§  4.  Jurisdiction  and  procedure  in   circuit  courts. 

§  r>.  In  case  of  elections  involving  constitutional  amendments,  etc. 

§  6.  Who  may  file  information. 

§  7.  Leave  to  file  information. 
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II.  Informations   Against  Individuals 

§    8.  In  what  cases  may  be  filed. 

§    9.  Of  what  "offices"  cognizance  taken. 

§  10.  Joinder  of  parties. 

§  11.  The  infonnation. 

§  12.  Summons. 

§  13.  Appearance,  plea  and  replication. 

§  14.  Determination  of  issue  of  fact. 

§  15.  New  trial. 

§  16.  Burden  of  proof. 

§  17.  Judgment  of  ouster. 

§  18.  Judgment  as  fixing  rights  of  relator. 

§  19.  Suggestion  of  damages  by  party  entitled. 

III.  Informations  Against  Corporations 

§  20.  In  what  cases  may  be  filed. 

§  21.  How  leave  obtained. 

§  22.  Eequisites  of  information. 

§  23.  Filing  information,  issuing  summons,  and  entry  of  rule  to  plead. 

§  24.  Judgment  in  default  of  plea. 

§  25.  Replication. 

§  26.  Service  by  publication. 

§  27.  Judgment. 

§  28.  Costs, 

f  29.  Publication  of  notice  of  judgment  against  corporation. 

Cross-Ecferenccs:     Mandamus  (to  compel  filing  of  information);  Jury; 
Costs. 


I.  General  Rules 

§  1.  Historical. 

The  writ  of  quo  warranto  was  in  the  nature  of  a  writ 
of  right  for  the  king  against  him  who  claimed  or  usurped 
any  office,  franchise  or  liberty,  to  inquire  by  what  au- 
thority (quo  warranto)  he  supported  his  claim,  in  order 
to  determine  the  right.  It  also  lay  in  case  of  the  non- 
user  or  long  neglect  of  a  franchise,  or  a  mis-user  or 
abuse  of  it,  being  a  writ  commanding  the  defendant  to 
show  by  what  warrant  he  exercised  such  franchise,  hav- 
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iiig  never  had  any  grant  of  it  or  having  forfeited  it  by 
neglect  or  abuse.'' 

The  writ  was  originally  returnable  before  the  king's 
justices  at  Westminster,  but  afterwards  only  before  the 
justices  in  eyre,  by  virtue  of  the  statutes  of  quo  war- 
ranto; but,  when  those  justices  gave  place  to  the  king's 
temporary  commissioners  of  assize,  this  branch  of  the 
statutes  lost  its  effect,  so  that  writs  of  quo  warranto, 
if  brought  at  all,  had  to  be  prosecuted  and  determined 
before  the  king's  justices  at  Westminster.  In  case  of 
a  judgment  for  the  defendant,  he  had  an  allowance  of 
his  franchise,  but,  in  case  of  judgment  for  the  king  that 
the  party  was  entitled  to  no  franchise  or  had  disused  or 
abused  it,  the  franchise  was  either  seized  into  the  king's 
hands,  to  be  granted  out  again  to  whomsoever  he  should 
please,  or,  if  it  were  not  such  a  franchise  as  might  sub- 
sist in  the  hands  of  the  king,  there  was  merely  judg- 
ment of  ouster,  to  turn  out  the  party  who  usurped  it.^ 

The  fact  that  the  judgment  on  the  writ  was  conclu- 
sive, even  against  the  crown,  and  the  length  of  the 
process  caused  the  writ  to  fall  into  disuse  and  to  be 
superseded  by  another  method  of  prosecution,  by  in- 
formation in  the  nature  of  a  writ  of  quo  warranto,  where- 
in the  process  was  speedier  and  the  judgment  not  quite 
so  decisive.^  The  precise  period  when  the  ancient  writ 
fell  into  disuse  in  England  and  its  place  was  usurped 
by  the  remedy  of  an  information  in  the  nature  of  a  quo 
warranto  cannot  be  definitely  ascertained,  but  it  is  cer- 
tain that  the  information,  itself  a  common  law  remedy, 
was  of  very  early  date.  It  is  probable  that  it  began  to 
supersede  the  ancient  remedy  upon  the  abolition  of  the 
circuits  of  the  king's  justices  in  eyre  and  the  substitu- 

13  Cooley's  Bl.  Comm.  262;  state  Heisk.     (Teiin.)     237;     Buckman    v 

V.    Ashley,    1    Ark.    279;    State    v.  State,  34  Fla.  48. 

Evans,  3   Ark.   585;    State  v.  Meek.  2  State  v.  Ashley,  1  Ark.  279. 

129    Mo.   431;    State   v.   Wright,    10  3  3  Cooley 's  Bl.  Comni.  263. 
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tioii  in  lieu  of  them  of  the  justices  of  assize.  Sir  Mat- 
thew Haie  fixes  the  i)eriod  of  their  abolition  at  about 
the  tenth  year  of  Edward  III;  but  Lord  Coke  places  the 
period  much  later,  basing  his  opinion  upon  an  act  of 
parliament  subsequent  to  that  time,  providing  that  no 
eyre  should  be  held  during  two  years,  and  upon  a  statute 
of  the  sixteenth  year  of  Richard  II,  enacting  that  no  eyre 
should  be  held  until  the  next  parliament.  All  the  au- 
thorities seem  to  agree,  however,  that  the  abolition  of 
these  justices  itinerant  was  the  probable  period  when 
the  ancient  remedy  fell  into  disuse.  But  whatever  may 
have  been  the  causes  which  led  to  the  substitution  of 
the  information  in  lieu  of  the  ancient  writ,  and  what- 
ever be  the  time  when  this  change  took  place,  the  in- 
formation in  the  nature  of  a  quo  warranto  has,  in  mod- 
ern times,  almost  entirely  displaced  the  fonner  remedy 
and  is  now  the  usual  process  to  which  resort  is  had  to 
correct  the  usurpation  of  any  public  office  or  coi*i)orate 
franchise,  by  trying  the  civil  right,  seizing  the  franchise 
and  ousting  the  usui'per.* 

§  2.  Nature  of  proceedings. 

The  information  in  the  nature  of  a  quo  warranto  was 
oi'iginally  a  criminal  prosecution  not  only  in  form,  but 
in  substance,*  but  while  it  still  retains  its  original  form, 
it  has  long  since  come  to  be  regarded,  as  was  its  pred- 
ecessor, the  writ  of  quo  waiTanto,^  as  a  civil  proceed- 
ing. It  may,  therefore,  be  defined  as  an  information, 
criminal  in  form,  presented  to  a  court  of  competent 
jurisdiction  for  the  purpose  of  correcting  the  usurpa- 
tion, misuser  or  non-user  of  a  public  office  or  corporate 

4  High,  Ex.   Rem,  sees.   599,  600;  Co.,  15  Johns.    (N.  Y.)    .358;    State 

Attorney    General    v.    Sullivan,    163  v.  Ashley,  1  Ark.  279. 
Mass.  446;  State  v.  Glcason,  12  Fla.  6  Moody    v.    Lowrimore,    74    Ark. 

190.  421;    Ames    v.    Kansas,    111    U.    S. 

6  Attorney     General     v.     Sullivan,  449;   State  v.  Lupton,  64  Mo.  415. 
16o  Mass.  446;  People  v.  Utica  Ins. 
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franchise.  The  object  of  the  information,  as  employed 
in  the  courts  both  of  England  and  America,  is  substan- 
tially the  same  as  that  of  the  ancient  writ  of  quo  war- 
ranto, and,  while,  as  just  stated,  retaining  its  criminal 
form,  it  is  regarded  as,  in  substance,  a  civil  proceeding 
for  the  determination  of  purely  civil  rights.'^ 

§  3.  Statutory  regulation. 

Chapter  38  of  the  Judicature  Act  (Comp.  Laws  1915, 
^  18524  et  seq.)  relates  to  informations  in  the  nature  of 
quo  warranto.  It  makes  a  few  changes  in  the  existing 
law  as  to  time  to  plead,  etc.,  but  for  the  most  part  the 
law  is  unchanged.  Some  of  the  provisions  of  the  chapter 
are  applicable  only  to  informations  against  individuals, 
some  are  apiolicable  only  to  informations  against  cor- 
porations, and  some  are  applicable  to  both  classes.  The 
provisions  apply  equally  well  whether  the  information 
is  filed  in  the  supreme  court  or  in  the  circuit  court. 

§  4.  Jurisdiction  of  and  procedure  in  circuit  courts. 

The  power  of  the  circuit  courts  to  issue  writs  of  quo 
warranto  is  expressly  conferred  by  the  constitution  of 
the  state.^  By  statute,  it  has  been  provided  that  an  in- 
formation in  the  nature  of  a  quo  warranto  may  be  filed 
in  the  several  circuit  courts  of  this  state,  as  well  as  in 
the  supreme  court;®  and  it  is  held  that  proceedings  by 
information  ought  generally  to  ])e  instituted  in  the  cir- 
cuit court,  instead  of  in  the  supremo  court,  unless  the 
case  is  quite  oxce])tional.^*' 

7  Higli,  Ex.  Rem.  sec.  r>9\  ;  Ames  probable  that  tlie  constitutional  con- 
V.  Kansas,  111  U.  f^.  449;  Robertson  vention  intended  the  latter,  and  not 
V.  State,  109  Ind.  70;  Rex  v.  Fran-  the  fonner,  and  did  not  design  to 
c'is,  2  T.  R.  484.  restore    the    old    writ.      MeBride    v. 

8  Const.  Art.  VII,  see.  10.  Common   Council   of   Grand   Rapids, 
The  writ  of  quo  warranto  having      32  Mich.  360,  362. 

long  ago  passed  out  of  use  and  been  9  Jud.    Act,    ch.    38,    §  26 ;    Comp. 

supplanted    by    the    information    in      Laws  1915,  §  13549. 

the   nature    of   quo   warranto,   it   is  10  Pound  v.  Attorney  General,  119 
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The  provisions  of  law  relative  to  proceedings  of  this 
kind  in  the  supreme  court  are  applicable  to  such  pro- 
ceedings in  the  circuit  courts,  and  all  powers  conferred 
upon  the  several  judges  of  the  supreme  court  are  also 
conferred  upon  the  judges  of  the  several  circuit  courts 
respectively,  except  that  no  such  information  can  be 
filed  and  allowed  by  a  circuit  court  against  any  judge 
of  the  supreme  court  or  any  state  officer.^* 

Quo  warranto  cases  are  placed  upon  the  calendar  of 
the  circuit  court  in  the  same  manner  as  personal  actions, 
but  are  given  precedence  over  all  other  civil  cases. *^ 

§  5.  In   case   of  elections   involving"  constitutional 

amendments,  etc. 
Heretofore  no  method  has  been  provided  by  which  to 
review  questions  of  fraud  in  elections  at  which  consti- 
tutional amendments,  questions  or  propositions  have 
been  submitted  to  the  electors  of  the  state  or  of  any 
county,  township  or  municipality.  It  is  now,  however, 
specially  provided  that  a  petition  may  be  filed  in  the 
circuit  court  of  any  county  whenever  it  is  made  to  ap- 
pear that  material  fraud  or  error  has  been  committed  at 
any  election  in  the  county  at  which  any  constitutional 
amendment,  question  or  proposition  has  been  submitted 
to  the  electors  of  the  state,  county,  or  any  township  or 
municipality  thereof."  The  petition  must  be  filed  with- 
in thirty  days  after  the  election,  by  the  attorney  gen- 
eral or  the  prosecuting  attorney  of  the  county  on  his 
own  relation  or  on  the  relation  of  any  citizen  of  the 
county  without  leave  of  the  court,  or  by  any  citizen  of 
the  county  by  special  leave  of  the  court  or  a  judge  of 
the  court,  and  should  be  filed  against  the  municipality 

Mich.   528;    Coon   v.   Attorney  Gen-  ception.     Secord  v.  Fouteh,  44  Mieh. 

eral,  42  Mich.  65.  89. 

llJud.   Act,   ch.   38,   §26;    Comp.  12  Cir.  Ct.  Eule  50,  §5. 

Laws  1915,  §  13549.    Probate  judges  13  Jiid.    Act,   ch.    38,    §28;    Comp. 

are  not  state  oflScers  within  this  ex-  Laws  1915,  §  13551. 


§  6  Quo  Warranto  1533 

in  which  it  is  alleged  the  fraud  or  error  was  committed." 
After  the  filing  of  the  petition,  the  procedure  must  con- 
form as  near  as  may  be  to  the  procedure  on  informations 
in  the  nature  of  a  quo  warranto." 

§  6.  Who  may  file  information. 

Infomiations  in  the  nature  of  quo  warranto,  where  the 
proceeding  is  instituted  in  the  circuit  court,  may  be  filed 
by  the  prosecuting  attorney  of  the  county  on  his  own 
motion  or  that  of  any  citizen  of  the  county  without  leave 
of  the  court,  or  by  any  citizen  of  the  county  by  special 
leave  of  the  court  or  a  judge  thereof."  Leave  to  a 
private  relator  to  file  an  information  should  not  be 
granted  without  a  clear,  positive  and  responsible  show- 
ing of  the  facts  upon  which  the  relator's  rights  in  the 
premises  depend.^'' 

If  the  proceeding  is  brought  in  the  supreme  court,  it 
may  be  instituted  by  the  attorney  general  on  his  own 
relation  or  on  the  relation  of  a  private  person." 

If  commenced  by  the  attorney  general  or  prosecuting 
attorney,  he  has  charge  of  the  proceedings,"  and  stipu- 
lations not  signed  bv  him  will  be  disregarded.'*" 


14Jud.   Act,  ch.   38,   §29;    Conip.  42;    Lamoreaux   v.    Ellis,    89    Mich. 

Laws  1915,  §  13552.  146;    Osterhous   v.   Van  Duren,   168 

16Jud.   Act,   ch.   38,    §30;    Coinp.  Mich.  464;  Boucha  v.  Alger  Circuit 

Laws  1915,  §  13553.  Judge,     159     Mich.     610<     Cain     v. 

16Jud.   Act,  ch.  38,    §27;    Conip.  Brown,    111    Mich.    657.      Comparo 

Laws     1915,     §13550;      Vertin     v.  Vertin   v.   Houghton   Circuit   Judge. 

Houghton   Circuit   Judge,  195  Mich.  195  Mich.  635. 

635.  l»Jud-    Ac-t,    ch.     38,     §§1,    13; 

A  person  removed  from  the  office  Comp.   Laws  1915,   §§13524,   13.')36. 

of    prosecuting    attorney    cannot    in  Mandamus     to     compel     attorney 

his    own    name,    without    leave    of  general  to   act,  see   Phillips   v.   At- 

court,    file    an    information    to    test  torney  General,  167  Mich.  687. 

the    right    to   the    office    of    the    in-  19  People  v.  Pratt,  14  Mich.  332. 

cumbent.     People  v.  Barnhart,  206  20  People    v.    Molitor,    23    Mich. 

Mich.  585.  341. 

17  Vrooman    v.    Michie,    69    Mich. 


1534  Quo  Wareaxto  §  7 

§  7.  Leave  to  file  information. 

Where  the  information  is  to  be  filed  by  the  attorney 
general  against  a  corporation,  or  in  the  circuit  court  by 
a  private  citizen  against  any  one,  leave  of  court  must 
be  obtained  before  filing  the  inforaiation.  The  applica- 
tion, if  the  proceeding  is  to  be  in  the  supreme  court, 
must  be  to  tliat  court  if  in  tenn  time  or  to  one  of  its 
justices  if  in  vacation.  On  the  other  hand,  in  the  cir- 
cuit court,  if  the  proceeding  is  to  be  brought  therein, 
the  application  must  be  to  the  court  or  to  tlie  circuit 
judge  at  chambers.  The  application  should  be  based 
on  affidavits  so  clear  and  positive  in  statement  of  facts, 
as  to  make  out  a  clear  case  of  right;  and  should  be  so 
framed  as  to  sustain  a  charge  of  perjury  if  anj^  material 
allegation  is  false. "^^  The  law  requires  a  precise  and 
positive  showing  before  the  court  will  interfere  in  such 
a  proceeding.^'*  It  is  generally  insufficient  to  swear  to 
conclusions  only.^^  There  must  not  only  be  shown  a 
good  case  in  law  against  respondent  but  also  that  pub- 
lic policy  will  be  subserved  by  the  proceeding;^*  and 
leave  should  not  be  granted  a  private  relator  without 
a  showing  of  his  rights  in  the  premises.^^  If  the  pro- 
ceeding is  sought  by  the  attoraey  general  against  a  cor- 
poration, notice  of  the  application  to  obtain  leave  must 
))e  given  to  the  respondent  and  there,  must  be  a  sufficient 
showing  by  positive  affidavits  of  facts  rendering  it 
proper.  The  granting  or  witliliolding  leave  to  file  tlie 
information  is  discretionary,**^  and  shouhl  generally  l)e 

21  Vrooman  v.  Michic,  69  Mich.  25  Lanioroaux  v.  Attorney  Oon- 
42,   46;    Cain    v.   Brown,    111    Mioh.       eral,  89  Mich.  146. 

6^7;  Boucha  v.  Alger  Circuit  .Judge,  26  People  v.  Tisdale,  1  Doug.  r>9; 

159  Mich.  610.  Attorney   General   v.   Erie   &   K.   R. 

22  Vrooman  v.  Miehie,  69  Mich.  Co.,  55  Mich.  15;  Vrooman  v.  Michfe, 
42;  Cain  v.  Brown,  supra.  69  Mich.  42;  People  v.  Hartwell,  12 

23  Boucha  V.  Alger  Circuit  Judge,  Mich.  508,  522.  See  also  Attorney 
159  Mich.  610.  Oeneral  v.  Detroit  Suburban  Ry.  Co., 

24  Vrooman  v.  Michic,  69  Mich.  96  Mich.  65  (where  application  by 
42,  46.  attorney  general  was  refused  because 
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refused  where  a  judgment  would  be  unavailing  or  the 
court,  upon  legal  principles,  will  not  interfere.'^''  So 
caution  is  exercised  where  a  private  person  seeks  leave 
but  has  no  special  interest  except  as  common  to  all  citi- 
zens alike. ^* 

Failure  to  obtain  leave  of  court  is  not  jurisdictional 
but  is  waived  by  appearing  generally.''® 

II.  Informations  Against  Individuals 

§  8.  In  what  cases  may  be  filed. 

An  information  in  the  nature  of  a  quo  warranto  may 
be  iiled  in  the  supreme  court,  either  in  term  time  or 
vacation,  by  the  attorney  general,  against  individuals, 
upon  his  own  relation  or  upon  the  relation  of  any  private 
}jarty,^°  and  witliout  applying  to  the  court  for  leave,  in 
either  of  the  following  cases: 

1.  When  any  j)erson  usurps,  intrudes  into  or  unlaw- 
fully holds  or  exorcises  any  public  office,  civil  or  mil- 
itary, or  any  franchise  within  this  state,  or  any  office 
in  any  corporation  created  by  the  authority  of  this  state. 

2.  W^henever  any  public  officer,  civil  or  militaiy,  has 
done  or  suffered  any  act  which,  by  the  provisions  of 
law,  works  a  forfeiture  of  his  office. 

3.  W^hen   any   association   or  number  of  persons  act 

state  was  not  interested  in  validity  28  Cain  v.  Brown,  111  Mich.  657, 
of  grant  by  a  township  to  a  sub-  660.  Compare  Vertin  v.  Houghton 
urban  railway  company) ;  People  v.  Circuit  Judge,  195  Mich.  6.35. 
Mutual  Gas  Light  Co.  of  Detroit,  38  29  Attorney  General  v.  A.  Bootli 
Mich.  154  (where  application  was  &  Co.,  143  Mich.  89. 
denied  on  ground  that  state  was  not  30  The  court  has  recognized  that 
interested)  ;  People  v.  Wayland  cases  arise  where  the  attorney  gen- 
Wool  Mfg.  Co.,  3.3  Mich.  413  (where  eral  may,  in  the  exercise  of  a  proper 
application  was  denied  because  of  discretion,  decline  to  institute  quo 
want  of  showing  that  a  statutory  warranto  proceedings  at  the  instance 
remedy  was  not  available).  of  a  private  party.     Phillips  v.  At- 

27  Boucha  V.  Alger  Circuit  Judge,  torney  General,  167  Mich.  687. 
159  Mich.  610;   People  v.  Tisdale,  1 
Doug.  59,  61. 
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as  a  corporation  Avithin  this  state  without  being  legally 
incorporated.'^ 

Quo  warranto  proceedings  ought  generally  to  be 
brought  in  the  circuit  court  rather  than  in  the  supreme 
court.*^  Disputes  over  county  offices  should  be  brought 
in  the  circuit  court  and  application  for  the  filing  of  the 
information  made  to  the  prosecuting  attorney  rather 
than  to  the  attorney  general.'®  But  if  the  prosecuting 
attorney  refuses  to  act,  it  is  proper  to  seek  relief  of  the 
attorney  general  and  in  the  supreme  court.'* 

The  proceeding  by  information  is  the  proper  and  the 
only  way  to  try  the  title  to  an  office  finally  and  conclu- 
sively,'* but  it  does  not  lie  when  the  office  is  vacant,'^ 
or  when  the  term  has  expired  or  so  nearly  expired  that 
the  inquir}^  would  be  of  no  effect,'''^  and,  in  general,  the 
proceeding  should  be  brought  without  unreasonable  de- 
lay." It  is  the  proper  remedy  to  determine  the  right  of 
one  who  claims  to  be  a  director  of  a  private  corpora- 
tion," but  not  to  determine  the  rights  of  persons  claim- 
ing to  be  officers  of  unincorporated  bodies.**' 

§9.  Of  what  "offices"  cognizance  taken. 

Although,  in  the  terms  of  the  statute,  the  information 
may  be  filed  against  "any  person"  usurping  office  in 
"any  corporation"  created  by  authority  of  this  state, 

31Jud.    Act,    ch.    38,    §1;    Comp.  Hartwig   v.    City    of    Manistee,    134 

Laws  1915,  §13524.  Mich.  615;   Fuller  v.  Attorney  Gen- 

32  Coon   V.    Attorney    General,    42  eral,  98  Mich.  96. 

Mich.  65.  36  Wayne  Auditors   v.    Benoit,  20 

83  Pound  V.  Attorney  General,  119  Mich.  176. 

Mich.  528.  37  Osterhous    v.    Van    Duren,    168 

34  Lamoreaux  v.  Attorney  General,  Mich.  464. 

89   Mich.   146;    Attorney   General  v."  38  People  v.  Oakland  County  Bank, 

James,  73  Mich.   234.  1    Doug.   282;    Attorney   General   v. 

36Frey  v.  Michie,  68  Mich.  323;  Lowrey,  131  Mich.  639. 

Curran    v.    Norris,    58    Mich.    512;  39  Attorney  General  v.  Looker,  111 

People  V.  Tisdale,  1  Doug.  59;  Ful-  Mich.  498. 

Icr  v.   Ellis,  98  Mich.  96;   Attorney  40  Attorney   General   v.   Geerlings, 

General  v.  Looker,  111   Mich.   498;  55  Mich.  562. 
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yet  there  must  be  vei*y  many  cases  in  which  the  court 
would  be  at  liberty  to  refuse  to  listen  to  the  controversy. 
Wlien  the  i)roprietor  of  a  country  store  or  the  members 
of  a  village  library  association  or  the  participants  in 
a  district  school  debating  society  or  an  association  of 
musical  amateurs  may  incorporate  themselves  under  the 
general  laws  and  establish  various  grades  of  offices  for 
the  purposes  of  their  organization,  it  can  scarcely  be 
seriously  urged  that  the  supreme  court  can  be  required 
to  settle  all  their  contested  elections  and  appointments 
in  this  proceeding.  There  are  grades  of  positions,  de- 
nominated ** offices,"  which  do  not  arise  to  the  dignity 
of  being  entitled  to  the  notice  of  the  attorney  general 
by  infonnation,  if,  in  fact,  there  be  not  corporations 
which  are  not  within  the  intention  of  the  statute.*^ 

An  office  is  a  special  trust  or  charge  created  by  com- 
petent authority.  If  not  merely  honorary,  certain  du- 
ties will  be  connected  with  it  the  perfonnance  of  which 
will  be  the  consideration  for  its  being  conferred  upon  a 
particular  individual,  who,  for  the  time  being,  will  be 
the  officer.  An  officer  is  distinguished  from  an  employee 
in  the  greater  importance,  dignity  and  independence 
of  his  position,  in  being  required  to  take  an  official  oath 
and  perhaps  to  give  a  bond,  in  the  liability  to  be  called 
to  account  as  a  public  offender  for  misfeasance  or  non- 
feasance in  office  and  usually,  though  not  necessarily,  in 
the  tenure  of  his  position.  In  particular  cases,  other 
distinctions  will  appear  which  are  not  general.  The 
position  of  '^ chief  clerk"  in  the  office  of  the  assessor  of 
the  City  of  Detroit  is  not  an  '* office"  within  the  mean- 
ing of  the  statute;*^  nor  is  the  position  of  a  policeman 
who  is  subject  to  the  orders  and  direction  of  the  com- 
mon council  of  a  city  or  village  and  removable  at  their 
discretion  an  ** office"  of  sufficient  dignity  to  be  entitled 

41  People    V.    De    Mill,    15    Mich.  42  People    v.    Langdon,    40    Mich. 

164.  673. 

2  Abbott— 28 
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to  the  notice  of  the  attorney  general  by  quo  warranto 
proceedings ; "  nor  is  the  superintendent  of  fisheries  an 
"<ifficer"  within  the  meaning  of  the  statute,  he  being 
but  an  employee  of  the  state  board  of  fish  commissioners, 
removable  at  their  discretion.**  File  clerks  and  jani- 
tors are  not  officers,  but  employees;  and  a  special  officer 
for  justices'  courts,  or  even  a  county  physician,  is  not 
the  holder  of  such  an  office  as  the  courts  would  concern 
themselves  about  in  quo  warranto  proceedings.*^  But 
the  incumbent  of  a  municipal  office  created  by  statute, 
who  is  elected  or  appointed  for  a  definite  term,  and  who 
exercises  statutory  functions  in  addition  to  those  pre- 
scribed by  tlic  by-laws  of  the  municipality,  is  a  public 
officer  within  the  meaning  of  the  statute.*^ 

§  10.  Joinder  of  parties. 

Two  persons  claiming  the  same  office  may  sometimes 
properly  unite  in  a  proceeding  to  test  the  right  to  the 
office,  but  persons  claiming  different  offices  cannot  do 
so,  even  though  they  claim  under  the  same  election  and 
the  questions  in  dispute  are  the  same.*'  Likewise  sev- 
eral persons  cannot  be  joined  as  defendants  where  the 
title  of  one  to  the  office  does  not  depend  upon  the  title 
of  any  other*'  or  when  there  is  nothing  in  common  be- 
tween the  acts  of  each  which  are  alleged  to  constitute 
tlio  usuri)ation  complained  of,  but  when  two  or  more 
jxTsons  claim  to  be  entitled  to  the  same  office  or  fran- 
chise, one  information  may  be  filed  against  all  of  them 
to  try  their  respective  rights  to  it.*® 

48  Attorney    General    v.    Cain,    84  47  People    v.    De    Mill,    15    Mich. 

Mich.   223.  164. 

44  Portman  v.  State  Board  of  Pish  48  Attorney    General    v.    Cain,    84 

Com  'rs,  50  Mich.  258.  Mich.  223. 

45Trainor  v.  Wayne  Auditore,  SO  49  Jud.    Act,   ch.    38,    §18;    Comp. 

Mich.   Ifi2.  Laws   1915,   §13541.     See  also  Mc- 

•*o  Ellis  V.   Lcnnon,  86  Mich.  468,  Donald    v.    Alcona    Supervisors,    91 

where   chief   of   police   was   held    an  Mich.  459. 
officer  within  the  statute. 
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§  11.  The  information. 

Whenever  an  information  in  the  nature  of  a  quo  war- 
ranto is  filed  against  a  person  for  usurping-  an  office,  the 
attorney  general,  in  addition  to  the  other  matters  re- 
([[uired  to  be  set  forth  in  the  information,  may  also  set 
forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  with  an  averment  of  his  right  thereto.**"  It 
is  not  necessary  that  the  title  of  the  person  entitled  to 
the  ofiice  should  be  set  forth  in  detail.  An  allegation 
that  such  person,  by  virtue  and  warrant  of  due  and  regu- 
lar election,  is,  in  law  and  right,  entitled  to  have,  hold 
and  exercise  the  office  is  sufficient.^^  It  is  not  necessary 
to  set  forth  in  the  information  the  facts  which  would 
negative  the  respondent's  title.*''  Allegations  of  time 
need  be  no  more  specific  than  is  required  in  a  declara- 
tion." 

When  an  information  is  filed  against  a  person  alleged 
to  have  usurped  an  office  in  a  corporation,  no  ground  is 
shown  for  calling  upon  him  to  show  his  right,  until  it 
is  made  to  appear  that  a  corporation  exists.  In  such 
case,  when  the  corporation  has  been  created  by  special 
charter,  it  is  not  necessary,  though  usual,  to  do  more 
in  the  information  than  to  aver  its  existence  in  general 
terms,  since  the  court  is  bound  to  take  Judicial  notice 
of  the  charter  and  tlius  is  informed  of  the  actual  cor- 
l)orate  existence;  but,  where  the  coi-poration  has  no  such 
charter,  and,  if  it  exists  at  all,  must  have  been  consti- 
tuted under  some  general  law  by  acts  in  pais,  enough 
should  be  set  forth  to  show  tliat  the  allegation  of  cor- 
porate existence  is  true  in  fact.  The  bare  averment 
that  the  corporation  exists  is  but  a  conclusion  of  law 
drawn  by  the   pleader,   but   which   the   court    ought    to 

SOJud.    Act,    eh.    HS,    §4;    Comp.  52  Peojilo    v.    Crawford,    L\S    Mich. 

Laws  1915,  §  13527.  88. 

51  People  V.  Miles,  2  Mieli.  348.  53  People  v.  Miller,  15  Mich.  354. 
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have  the  means  of  drawing  for  itself  from  the  facts  set 
forth." 

It  is  very  well  settled  that,  in  an  information  in  the 
nature  of  a  quo  warranto,  it  is  not  necessary  to  set  forth 
the  corporate  franchises  and  privileges  alleged  to  be 
usurped  except  in  general  terms.  It  is  always  the  right 
of  the  government  to  call  upon  those  who  assume  cor- 
porate powers  to  require  them  to  show  by  what  warrant 
they  do  so,  and,  when  the  defendants  set  forth  their 
claims,  the  attorney  general  may  reply  and  show  the 
special  grounds  on  which  he  relies." 

Form  of  Information  Against  Individual 

State  of  Michigan,  1 
County  of ( 

G.  F.,  Attorney  General  of  the  State  of  Michigan,  for  and  on  behalf  of 
the  people  of  said  state,  comes  now  into  the  Circuit  Court  for  the  County 

of ,  on  the day  of ,  A.  D ,  and,  upon  his  own 

relation    (or,  upon  the   relation  of  A.   B.,   of    ),  according  to   the 

statute  in  such  case  made  and  provided,  gives  the  court  now  here  to  under- 
stand and  be  informed: 

1.  That  C.  D.,  of   ,  for  upwards  of   months  last  past,  has 

held,  used  and  exercised,  and  still  does  hold,  use  and  exercise,  the  office  of 
of  the  said  County  of ,  without  any  lawful  election,  appoint- 
ment, warrant  or  authority  whatsoever  therefor. 

2.  That,  at  an  election  for  said  office  held  on  the day  of , 

A.  D ,  the  said  A.  B.  was  duly  elected  to  said  office  and  thereby 

since  hitherto  has  been,  and  now  is,  lawfully   entitled  to   hold,  use   and 

exercise  the  said  office,  which,  ever  since  the day  of   ,  A.  D. 

,  the  said  C.  D.  has  usurped,  intruded  into  and  unlawfully  held,  used 

and  exercised,  and  still  does  usurp,  intrude  into  and  unlawfully  hold,  use 
and  exercise,  in  contempt  of  the  people  of  the  State  of  Michigan  and  to 
their  great  damage  and  prejudice. 

Wherefore,  the  said  G.  F.,  Attorney  General  as  aforesaid,  prays  the 
advice  of  the  court  in  the  premises  and  for  due  process  of  law  against  the 
said  C.  D.  in  this  behalf  to  require  him  to  answer  to  the  people  of  the 
State  of  Michigan  by  what  warrant  he  claims  to  hold,  use  and  exercise  the 
said  office. 

Q.  F., 
Attorney  General. 

64  People    V.    De    Mill,    15    Mich.  66  People  v.  River  Raisin,  etc.,  R. 

164.  Co.,  12  Mich.  389. 
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Another  Form  as  Approved  by  State  Bar  Association 

The  attorney  general,  wlio  sues  for  the  People  of  the  State  of  Michigan, 

on  his  own  relation   (or,  upon  the  relation  of  A.  B.,  of    ),  informs 

the  court : 

1.  That  C.  D.,  of ,  for months  last  past,  has  held  the  office 

of   of  said  county  of   without  any  authority  therefor. 

2.  That,  on    ,   19..,  an   election   for   said   office   was  held  in   said 

county,  and  A.  B.  was  then  and  there  elected  to  said  office,  and  is  rightfully 
entitled  to  hold  the  same. 

3.  Wherefore,  the  attorney  general  asks  that  C.  D.  be  required  to  show 
by  what  authority  he  claims  to  hold  said  office. 

§  12.  Summons. 

Whenever  an  information  in  the  nature  of  a  quo  war- 
ranto is  filed,  a  summons  will  be  issued  thereon,  which, 
together  with  a  copy  of  the  information,  is  required  to 
be  served  and  returned  in  like  manner  as  in  personal 
actions.*^ 

Form  of  Summons 

State  of  Michigan 

The   Circuit  Court  for  the  County  of    

In  the  Name  of  the  People  of  the  State  of  Michigan, 

To  C.  D. 

You  are  hereby  notified  that  an  information,  a  copy  of  which  is  hereto 
annexed,  has  been  filed  against  you  in  the  circuit  court  for  the  county  of 

by  G.  F.,  Attorney  General  of  the  State  of  Michigan,  for  and  on 

behalf  of  the  people  of  said  state,  and  that,  if  you  desire  to  defend  the 
same,  you  are  required  to  have  your  appearance  filed  or  entered  in  the 
cause  and  to  plead  to  such  information,  in  accordance  with  the  rules  and 
practice  of  the  court,  within  fifteen  days  after  service  hereof  upon  you. 
Hereof  fail  not  under  penalty  of  having  judgment  taken  against  you  by 

default.     Service  of  this  summons  shall  be  made  on  or  before  the   

day  of ,  A.  D ,  which  is  the  return  day  hereof. 

Witness,  etc. 

§  13.  Appearance,  plea  and  replication. 

The  rules  of  the  supreme  court  providing  that,  at  the 
time  of  filing  an  information  in  the  nature  of  a  quo  war- 
ranto, the  attorney  general  shall  file  with  the  clerk  of 

66.Tud.    Act,    ch.    ?,8,    §2;    Comp. 
Laws  1915,  §  13525. 
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the  supreme  court  a  rule  requiring  the  respondent  to 
plead  to  the  information  within  twenty  days  after  serv- 
ice upon  him  of  the  summons  and  a  copy  of  the  informa- 
tion, together  with  a  copy  of  the  rale  to  plead,^'  and  that 
the  respondent  shall  plead  to  the  information  within 
twenty  days  after  service  upon  him  of  the  summons  and 
a  copy  of  the  information,  together  with  a  copy  of  the 
rule  to  plead,"  have  been  supplanted  by  the  statute 
which  provides  that  the  defendant  shall  appear  and 
plead  to  the  information  within  fifteen  days  after  the 
service  of  the  summons  and  copy  of  the  infonnation." 

Within  fifteen  days  after  the  defendant  has  filed  and 
served  his  plea,  replication  is  required  to  be  filed  thereto, 
whereupon  the  cause  will  be  deemed  to  be  at  issue. ^°  No 
other  or  further  pleadings  will  be  allowed,  but  the  court 
has  the  same  power  of  amending  pleadings  as  in  other 
cases."  The  replication  should  not  contain  any  new 
affirmative  matters,  but  may  deny  or  controvert  any 
affirmative  matter  set  up  in  the  plea.^^ 

In  quo  warranto,  the  defendant  is  required  to  disclaim 
or  justify.  The  plea  is  the  first  pleading  that  indicates 
the  facts  concerning  which  the  controversy  as  to  the 
right  to  an  office  will  arise.  The  information  charges 
the  respondent  with  intrusion  into  an  office  and  calls 
upon  him  to  show  by  what  right  he  has  assumed  to  hold 
it.  He  may  deny  that  he  holds  or  claims  to  hold  it.  Such 
a  plea  is  a  disclaimer  and  no  controversy  of  fact  can 

67  Sup.  a.  Rule  18.  62  Jud.   Act,  ch.   38,   §33;    Comp. 

5«Sup.  Ct.  Rule  19.  Laws     1915,     §13526.      Under    the 

69  Jud.    Act,    ch.    38,    §2;    Comp.  former     practice,     new     aftirmative 

Laws  1915,  §  13525.  matter  could  be  alleged   in  the  rep- 

60  Sup.  Ct.  Rule  20;  Jud.  Act,  lication,  but  if  the  defendant 
ch.  38,  §3;  Comp.  Laws  1915,  wished  to  reply  to  it,  he  had  to  ap- 
§  13526;  Attorney  General  v.  May,  ply  for  leave  to  reply  and  could  not 
97  Mich.  568.  have  the  replication  stricken.    Swart 

61  Jud.  Act,  eh.  38,  §3;  Comp.  v.  Chippewa  Circuit  Judge,  119 
Laws   1915,    §  13526,   which    is   con-  Mich.  598. 

trary  to  Sup.  Ct.  Rule  20. 
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arise  upon  it  beyond  the  simple  question  of  his  exercise 
of  the  office.  If  he  does  not  dischiim,  he  must  justify, 
and,  by  a  plea  of  justification,  he  is  bound  to  show  all 
the  facts  necessary  to  establish  his  lawful  right  to  hold 
the  office.  This  is  an  affirmative  showing  which  he  has 
the  burden  of  maintaining.^'  All  that  is  necessaiy  for 
the  defendant  to  state  in  showing  title,  in  the  case  of  an 
elective  office,  is  the  authority  to  hold  the  election,  the 
holding  of  it  and  that  the  defendant  received  the  largest 
or  the  requisite  number  of  votes.^*  It  is  not  necessary 
for  him  to  aver  citizenship  or  other  qualifications  for 
the  office.  The  averment  of  his  election  by  the  requisite 
number  of  votes  at  an  authorized  election  is  enough  to 
call  upon  the  plaintiff  to  show  its  invalidity  by  facts  in 
reply. ^^  To  an  information  requiring  a  corporation  to 
answer  by  what  warrant  it  claims  to  have,  use  and  enjoy 
cei'tain  coi-jDoratc  powers  which  it  is  alleged  to  have 
usurped,  a  plea  setting  forth  the  charter  of  the  corpora- 
tion by  which  the  powers  were  conferred  is  a  prima  facie 
defense,  which  is  all  that  is  necessary  in  a  plea.  The 
commencement  of  the  corporation  being  thus  shown,  its 
continued  existence  will  be  presumed  until  the  contrary 
is  alleged.^^    The  plea  need  not  be  verified.®^ 

§  14.  Determination  of  issue  of  fact. 

W  an  issue  of  fact  l)e  joined  in  the  case,  the  usual  prac- 
tice is  to  send  the  issue  to  a  circuit  court  for  trial,  in 
which  event  the  defendant  is  entitled  to  have  a  trial  by 
juiy,  if  he  so  desires ;^^  but,  if  a  jury  is  not  demanded, 
the  court  may  tiy  the  issue  without  a  jury  as  in  other 
cases.    The  issue  is  usually  sent  to  the  county  where  the 

68  People   V.    Crawford,    28   Mich.  66  Attorney    General    v.    Michigan 

88.  State  Bank,  2  Doug.  359. 

64  People   V.   Van    Cleve,   1    Mich.  67  Attorney  General  v.  Mclvor,  58 
362.  Mich.  -516. 

65  Attorney  General  v.  Mclvor,  58  68  People    v.    Doesburg,    16    Mich. 
Midi.  516.  133. 
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election  or  other  matters  in  controversy  took  place  un- 
less a  showing  is  made  which  would  be  sufficient  to  effect 
a  change  of  venue. ^® 

Upon  the  determination  of  the  issue  in  the  circuit 
court,  the  verdict  of  the  jury  or  the  finding  of  the  court, 
as  the  case  may  be,  is  certified  to  the  supreme  court;'" 
but  it  is  not  necessary  that  the  evidence  taken  in  the 
circuit  court  should  be  certified  to  the  supreme  court.''^ 

§  15.  New  trial. 

New  trials  may  be  granted,  application  for  which 
should  be  made  to  the  supreme  court  after  the  determi- 
nation of  the  issue  has  been  certified  to  that  court,''''  and, 
if  possible,  at  the  term  during  which  the  certified  deter- 
mination is  filed.'^  The  principles  governing  the  grant- 
ing of  new  trials  in  other  cases  apply  to  motions  for  new 
trials  in  quo  warranto  proceedings. 

§  16.  Burden  of  proof. 

In  quo  warranto  cases,  the  burden  of  proof  is  upon 
the  defendant  charged  with  the  usurpation  of  an  office 
to  show  either  that  he  does  not  hold  the  office  and  does 
not  claim  to  hold  it,  when  his  plea  is  in  the  nature  of  a 
disclaimer,  or  that  he  has  a  right  to  hold  it,  if  his  plea 
be  one  of  justification.'*  The  averment  in  the  informa- 
tion of  the  name  of  the  party  entitled  to  the  office  and  of 
his  right  thereto  is  a  collateral  matter  respecting  which 
the  court  may  or  may  not  decide  according  to  the  par- 
ticular circumstances  of  the  case;  but,  in  most  cases,  the 
showing  which  discloses  the  position  of  the  defendant 
makes  also  apparent  the  rights  of  the  person  averred  to 

69  People  V.  Cicott,  15  Mich.  326.  73  People  v.  Plymouth  Plank-Road 

70  People   V.   Robertson,   27    Mich.       Co.,  32  Mich.  248. 

116.  74  People   V.   Robertson,   27  Mich. 

71  People  V.  Plymouth  Plank-Road  116;  People  v.  Mayworm,  5  Mich. 
Co.,  32  Mich.  248.  140;    People   v.   Crawford,  28  Mich. 

72  People  V.  Sackett,  14  Mich.  243.  88. 
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be  entitled  and  enables  the  court  as  well  to  adjudicate 
his  claim  as  that  of  the  defendantJ^  The  defendant, 
however,  is  not  directly  concerned  in  such  person 's  claim. 
The  question  in  which  he  is  concerned  is  his  own  riglit, 
and  he  is  concerned  with  the  other's  claim  only  in  the  in- 
direct way  that  the  establishment  of  such  person's  claim 
may  disprove  his  own.  It  has  been  held,  therefore,  that 
he  can  take  no  issue  upon  such  avemient  and  has  no  bur- 
den of  proof  respecting  it.  The  sole  issue  for  him  is  his 
own  right,  and  upon  this  he  has  the  burden  of  proof.'® 

The  question  of  the  relator's  right  to  the  office  is  one 
between  the  people  and  the  relator.  The  establishment 
of  the  defendant 's  usurpation,  whether  by  evidence  or  by 
the  default  or  admission  of  the  defendant,  does  not  estab- 
lish the  relator's  right.''  The  title  of  the  relator  can  be 
adjudicated  only  when,  upon  the  facts  lawfully  estab- 
lished in  the  case,  his  right  necessarily  appears.'* 

§  17.  Judgment  of  ouster. 

When  a  defendant  is  adjudged  guilty  of  usurping  or 
intruding  into  any  office,  franchise  or  privilege,  judg- 
ment will  be  rendered  that  he  be  ousted  and  altogether 
excluded  therefrom  and  that  the  attorney  general  or  the 
relator,  if  there  be  one,  recover  his  costs  against  the  de- 
fendant." The  court  may  also,  in  its  discretion,  impose 
a  fine  upon  the  defendant  not  exceeding  two  thousand 
dollars,*"  but  unless  there  is  some  appearance  of  fraud 
or  other  bad  faith  it  is  not  customary  to  impose  any  fine.*^ 
Moreover,  the  court  always  has  a  discretion  whether  to 

76  Vrooinau    v.    Micliic,    69    Mich.  341;    Vroonian   v.   Michie,   69   Mifh. 

42.  42;    Attorney    General    v.    May,    99 

76  People  V.  Miles,  2  Mich.  348.  Mich.   538;    People   v.   Thatcher,   G.') 

77  People  v.  Connor,  13  Mich.  238;  N.  Y.  525. 

People    V.    Molitor,    23    Mich.    341;  79  Jud.   Act,   ch.   38,    §19;    Comp. 

People  V.  Pratt,  15  Mich.  184;  Prey  Laws   1915,   §13542. 

V.   Michie,   68   Mich.   323;    Vrooman  80  Jud.   Act,   ch.   38,    §20;    Comp. 

V.  Michie,  69  Mich.  42.  Laws  1915,  §  13543. 

78  People    v,     Molitor,    23    Mich.  81  People  v.  Miller,  16  Mich.  205. 
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proceed  to  judgment  of  ouster  or  not,  being  governed  in 
this  respect  by  considerations  of  the  public  interests  and 
whether  such  judgment  would  subserve  any  good  end.*^ 
If  the  tenn  of  the  office  in  question  has  expired  or  so 
nearly  expired  at  the  time  of  the  hearing  that  the  judg- 
ment of  ouster  would  have  no  substantial  eifect,  it  will 
usually  be  withheld  and  tlie  information  quashed." 

§  18.  Judgment  as  fixing  rights  of  relator. 

In  case  the  information  sets  forth  the  name  of  the  party 
rightfully  entitled  to  the  office,  with  an  averment  of  his 
right  thereto,  the  statute  provides  that  judgment  shall 
be  rendered  upon  the  right  of  the  defendant  and  also 
upon  the  right  of  the  party  so  entitled,  or  only  upon  the 
right  of  the  defendant,  as  justice  may  require.**  Where 
the  defendant  allows  judgment  to  go  against  him  by 
default,  it  does  not  necessarily  follow  that  the  relator  is 
entitled  to  the  office,  and,  there  being  no  way  whereby 
the  right  of  the  relator  can  be  tried  in  case  of  such  de- 
fault, his  right  cannot  be  adjudicated  by  the  court.'* 

If  judgment  be  rendered  upon  the  right  of  the  person 
averred  to  be  entitled  and  the  judgment  is  in  his  favor, 
he  is  entitled,  after  taking  the  oath  of  office  and  execut- 
ing any  official  bond  which  is  required  by  law,  to  take 
upon  himself  the  execution  of  the  office,  and  it  is  his  duty 
immediately  thereafter  to  demand  of  the  defendant  in 
tlie  information  all  the  books  and  papers  in  his  custody 
or  power  belonging  to  the  office.*^  If,  on  the  demand  of 
the  person  who  has  been  adjudged  entitled  to  the  office, 
the  defendant  refuses  or  neglects  to  deliver  over  any  of 
the  books  and  papers  belonging  to  the  office,  he  will  be 

»8  People  V.  Nappa,  80  Mleh.  484;  85  People     v.     Connor,     13     Mich. 

Viooman    v.  Michie,  69  Mich.  42.  238;    People    v.    Molitor,    2?,    Mich. 

83  0Bterhous    v.    Van    Daren,    IfiS      341. 

Mich,   464.  86  Jud.    Act,    ch.    38,    §6;    Comp. 

84  Jud.  Act,  ch.  38,  §  5 ;  Comp.  Laws  1915,  §  13529 ;  People  v. 
Laws  1915,  §  13528.  Stephenson,  98  Mich.  218. 
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deemed  guilty  of  a  misdemeanor;  and  the  proceedings 
provided  by  law  *'  for  the  purpose  may  be  had  to  com- 
pel the  delivery  of  such  books  and  papers." 

§  19.  Sug-g^estion  of  damages  by  party  entiUed. 

If  judgment  be  rendered  in  favor  of  a  person  averred 
to  be  entitled  to  the  office,  he  may,  at  any  time  within  one 
year  after  the  rendering  of  the  judgment,  make  and  file 
a  suggestion  that  he  has  sustained  damages  to  a  certain 
amount  by  reason  of  the  usurpation  of  the  office  by  the 
defendant  and  praying  judgment  therefor.^*  Such  sug- 
gestion will  be  deemed  a  continuation  of  the  cause.  The 
suggestion  must  be  served  on  the  defendant  or  his  at- 
torney, with  a  notice  to  plead  thereto,  in  the  same  man- 
ner as  upon  filing  a  declaration  in  personal  actions.®"  The 
defendant  may  plead  the  general  issue  to  the  suggestion, 
which  should  be  in  substance  the  same  as  in  personal 
actions.®^ 

Upon  the  trial  of  the  issue  formed  by  a  plea  to  the 
suggestion,  the  plaintiff  in  the  suggestion  will  be  entitled 
to  recover  the  damages  which  he  has  sustained  by  reason 
of  the  usurpation  of  the  office  by  the  defendant.*^  All 
issues  of  fact  or  of  law  may  be  tried  and  determined  in 
tlie  supreme  court  or  in  the  circuit  court  of  such  county 
as  the  supreme  court  by  special  rule  directs.'^  If  no 
issue  of  fact  is  joined  upon  a  suggestion  of  damages, 
or  if  judgment  is  rendered  against  the  defendant  by  de- 
fault or  otherwise,  an  order  may  be  entered  that  the  dam- 
ages be  assessed  at  a  circuit  court  to  bo  held  in  any 

87Jiul.   Act,  ch.  39;    Coiiii).   L.iws  OlJud.    Act,   ch.   38,    SIO;    Comii. 

191:1,   §  13554  et  seq.  Laws  1915,  §  13533. 

«8Jud.    Act,    eh.    38,  §7;    Com]..  92  Jud.   Act,   eh.   38,    §10;    Comp. 

Laws   1915,   §  13530.  Laws  1915,  §  13533. 

89  Jud.  Act,  ch.  38,  §8;  Comp.  93  Jud.  Act,  ch.  38,  §11;  Comp. 
Laws  1915,  §  13531.                                     Laws  1915,  8  13534. 

90  Jud.    Act,    oh.    38,  S9;    Comp. 
Laws  1915,  §  13532. 
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county  of  the  state  as  in  other  cases.®*  On  any  judgment 
recovered  on  the  trial  of  an  issue  joined  upon  a  sugges- 
tion of  damages  for  the  usurpation  of  an  office,  execution 
may  issue  as  in  other  cases.®^ 

Form  of  Suggestion  of  Damages 

(Title  of  court  and  cause.) 

Comes  now  A.  B.,  by  J.  K.,  his  attorney,  and  suggests  to  the  court  now- 
here and  gives  the  court  to  understand  and  be  informed  that  he,  the  said 
A.  B.,  who  lately  has  been  adjudged  herein  lawfully  to  be  entitled  to  the 

office  of   (specify  the  office),  which  the  said  C.  D.  has  been  herein 

adjudged  to  have  intruded  into  and  unlawfully   held,  used  and  exercised, 

has  sustained  damages  to  the  amount  of    dollars  by  reason  of  the 

usurpation  as  aforesaid  by  the  said  C.  D.  of  the  said  office  from  which  the 
said  C.  D.  has  been  evicted. 

Wherefore,  the  said  A.  B.  prays  judgment  for  his  damages  aforesaid. 

Dated,  etc. 

J.  K., 
Attorney  for  A.  B. 

Another  Form  Approved  by  State  Bar  Association 

(Title  of  court  and  cause.) 
The  said  A.  B.  suggests  to  the  court: 

1.  That  he  is  the  person  named  in  the  information  herein  as  rightfully 
entitled  to  the  office  usurped  by  the  defendant. 

2.  That  he  has  sustained  damages  to  the  amount  of   .......    dollars  by 

reason  of  such  usurpation. 

3.  Wherefore  he  claims  a  judgment  in  the  sum  of dollars. 

III.  Informations  Against  Corporations. 

§  20.  In  what  cases  may  be  filed. 

An  information  in  the  nature  of  a  quo  warranto  may 
be  filed  by  the  attorney  general  upon  his  own  relation  or 
upon  the  relation  of  any  jirivate  party,  on  leave 
granted,^®  against  any  corporate  body,  whenever  such 

94.Tud.   Act,   ch.   38,    §12;    Comp.  v.    Michie,    69    Mich.    42;    Attorney 

Laws   1915,   §  13535.  (jeneral    v.    Erie,    etc.,    R.    Co.,    55 

96Jud.   Act,   ch.   38,    §11;    Comp.  Mich.   15. 
Laws  1915,  §  13534.  General  rules  as  to  leave  of  court, 

96  Proceedings   in   these   cases  are  see   §  7,  ante, 
never  a   matter  of  right.     Vroomau 


§  20  Quo  Warranto  1549 

corporation  shall  (1)  offend  against  any  of  the  pro- 
visions of  the  act  or  acts  creating,  altering  or  renewing 
such  corporation;  or  (2)  violate  the  provisions  of  any 
law,  by  which  such  corporation  shall  have  forfeited  its 
charter  by  misuser;  or  (3)  whenever  it  shall  have  for- 
feited its  privileges  and  franchises  by  non-user;  or  (4) 
whenever  it  shall  have  done  or  omitted  any  acts  which 
amount  to  a  surrender  of  its  corporate  rights,  privileges 
and  franchises;  or  (5)  whenever  it  shall  exercise  any 
franchise  or  privilege  not  conferred  upon  it  by  law. 
It  is  the  duty  of  the  attorney  general,  whenever  he  has 
good  reason  to  believe  that  it  can  be  established  by  proof, 
to  file  an  information  in  every  case  of  public  interest,  and 
also  in  every  other  case  in  which  satisfactory  security  is 
given  to  indemnify  the  people  of  the  state  against  all 
costs  and  expenses  to  be  incurred  thereby.®''^  But  the 
attorney  general  has  some  discretion  in  the  matter  and  is 
under  no  obligation  to  file  an  information  when,  in  his 
judgment,  there  are  proper  reasons  of  policy  for  not 
doing  it  or  where  he  is  solicited  by  private  persons  in  the 
furtherance  of  their  own  interests  and  the  public  inter- 
ests do  not,  in  his  judgment,  require  it.'* 

The  statute  contemplates  the  punishment  of  corpora- 
tions for  nothing  but  violations  of  the  laws  and  policy  of 
the  state.  It  does  not  apply  to  infringements  of  mere 
local  regulations,  such  as  the  laying  of  pipes  in  the 
streets  of  a  city  by  a  gas  company  contrary  to  the  condi- 
tions imposed  by  the  city  in  granting  the  right,  nor  to 
encroachments  upon  highways  by  a  corporation,  nor  to 
irregularities  on  the  part  of  a  railroad  company  in  the 
acquirement  of  its  I'ight  of  way,  nor  to  other  matters 
of  a  similar  nature  not  inconsistent  with  state  laws  or 
policy.'®     The  courts  proceed  with  extreme  caution  in 

97Jiul.   Act,   ch.   38,    §13;    Coinp.  98  Attorney    General    v.   Gay,    162 

Laws  1915,  §  13536.  Mich.    612,   616. 

Propriety  of  remedy  generally,  see  99  People  v.   Mutual  Gaslight  Co., 

5  Fletcher's  Cyc  Corp.,  4964  et  seq.  38  Mich.  154. 
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proceedings  Avhicli  have  for  their  object  the  forfeiture 
of  corporate  franchises,  and  such  forfeitures  are  not  to 
be  allowed  except  under  express  limitation  or  for  a  plain 
abuse  of  power  by  Avhich  the  corporation  fails  to  fulfill 
the  design  and  purpose  of  its  organization.  Nor  will 
courts  interfere  by  this  remedy  against  corporate  bodies 
when  ample  relief  may  be  had  in  the  ordinary  course  of 
proceedings  at  law.^  But  when  a  corporation  is  attempt- 
ing, without  authority  of  law,  to  exercise  a  franchise  to 
which  it  is  not  entitled  under  its  charter,  and  which, 
under  the  laws  of  the  state,  can  be  exercised  only  under 
a  legislative  grant,  an  information  is  the  proper  remedy 
to  determine  its  authority,  and,  if  the  title  set  up  is  in- 
complete, the  people  are  entitled  to  judgment  of  ouster.^ 
The  non-performance  of  the  conditions  of  the  act  of  in- 
corporation is  deemed  per  se  a  misuser  sufficient  to  for- 
feit the  grant  on  proceedings  by  information,*  but  the 
proceedings  should  be  brought  without  unreasonable 
delay.* 

Quo  warranto  is  the  proper  proceeding  to  test  the 
validity  of  the  organization  of  a  private  or  municipal 
corporation,'  but  it  does  not  lie  against  an  alleged  cor- 
poration whose  organization  is  invalid  on  the  face  of  the 
record.^  The  information  would  lie,  however,  against 
the  persons  acting  as  officers  of  the  alleged  corporation, 
but,  in  such  case,  the  alleged  corporation  would  not  be  a 

1  High,  Ex.  Rom.  sec.  649.  5  Attorney    General    v.    Hanchett. 

2  Attorney  General  V.  Detroit  Sub-  42  Mich.  436;  Owosso  Fractional 
urban  E.  Co.,  96  Mich.  6;"!;  Attorney  School  Dist.  v.  School  Inspectors,  27 
General  v.  Gay,  162  Mich.  612;  Peo-  Mich.  3;  Atlee  v.  Board  of  Sup'rs 
jtle  V.  Utica  Ins.  Co.,  15  Joh-ns.  Wexford  Co.,  94  Mich.  562;  Perrizo 
(X.  Y.)  358;  State  v.  Portlaml  v.  Kesler,  93  Mich.  280;  Dusenbuiy 
Natural  Gas  Co.,  153  Ind.  483.  v.  Looker,  110  Mich.  58;   People  v. 

3  High,  Ex.  Rem.  sec.  651.  Gartland,  75  Mich.  143. 

*  People  V.  Oakland  County  Bank,  6  People    v.    Gladwin    Supervisors, 

1    Doug.    282;    Attorney   General   v.       41  Mich.  647. 
Lonrey,  131   Mich.   639. 
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party.'  The  proceedings  lie  to  review  proceedings 
whereby  a  new  township  or  school  district  has  been 
created  out  of  old  districts,  after  the  organization  of 
such  district;*  to  oust  a  charitable  hospital  from  exer- 
cising rights  in  excess  of  its  charter,  and  from  carrying 
on  business  for  individual  profit  and  for  holding  more 
property  than  it  is  entitled  to;^  against  a  foreign  cor- 
poration to  determine  its  right  to  do  business  in  this 
state.^"  It  does  not  lie  to  determine  whether  a  sale  of  a 
poor  farm  by  the  board  of  supervisors  of  a  county  was 
void  on  the  grounds  of  public  policy,"  nor  against  an 
alleged  township  whose  organization  is  invalid  on  the 
face  of  the  record. ^'^  The  existence  of  a  new  township 
cannot  be  determined  by  quo  warranto  against  its  offi- 
cers, since  the  bringing  of  the  proceeding  w^ould  admit 
it  to  be  a  corporation; "  but  it  has  been  held  the  proper 
remedy  to  determine  the  legal  existence  of  a  school  dis- 
trict and  the  right  of  certain  persons  to  exercise  par- 
ticular offices  therein.^* 

§  21.  How  leave  obtained. 

Leave  to  file  an  information  may  be  granted  in  term 
time  by  the  supreme  court  or  in  vacation  by  any  justice 
thereof,  but  by  no  other  officer,  upon  the  application  of 
the  attorney  general.  The  court  or  justice  may,  in  their 
discretion,  direct  notice  of  the  application  to  be  given  to 
the  corporation  or  its  officers  previous  to  granting  leave, 
and  may  hear  the  corporation  in  opposition  thereto, ^^  but 

7  People    V.    Gladwin    Supervisors,  11  People  v.  Alcona  Comity  Sup 'rs, 

41  Mich.  647.  91  Mifh.  459. 

SOwosso    Fractional    School    Dist.  12  People   v.    Board   of   Sup'rs   of 

No.  1  V.  Board  of  School  Inspectors,  Gladwin  County,  41  Mich.  647. 

27    Mich.    3    (followed    in    Atlee    v.  13  People   v.   Board    of   Sup'rs   of 

Board  of  Sup 'rs  of  Wexford  County,  Gladwin   County,  41   Mich.   647. 

94  Mich.  r)62).  14  People    v.    Gartland,    7.')    Mich. 

9  People  V.  Michigan  Sanitarium  &  143. 

Benevolent  Ass'n,  151  Mich.  452.  IB  ,Tud.   Act,   eh.   .38,   §14;    Conip. 

10  Attorney   General   v.    A.    Booth       Laws  1915,  §13537. 
&  Co.,  143  Mich.  89. 
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it  is  not  necessary  that  the  defendant  should  have  notice 
of  the  application."  The  filing,  however,  of  an  informa- 
tion without  leave  is  a  defect  of  jurisdiction,  but  it  may 
be  waived  by  the  defendant  and  is  waived  by  him  if  he 
pleads  to  the  information  instead  of  moving  to  dismiss 
it." 

§  22.  Requisites  of  information. 

It  is  very  well  settled  that,  in  an  information  in  the 
nature  of  a  quo  warranto,  it  is  not  necessary  to  set  forth 
the  franchises  and  privileges  alleged  to  be  usurped  except 
in  general  terms.  It  is  always  the  right  of  the  govern- 
ment to  require  those  who  assume  corporate  powers 
to  show  by  what  warrant  they  do  so,  and  when  the  de- 
fendant sets  forth  its  claims  by  plea,  the  attorney  gen- 
eral may  reply  and  show  the  special  grounds  on  which 
he  relies.^* 

Form    of    Information    Against    Corporation 

State  of  Michigan,  ) 
County  of   ( 

G.  F.,  Attorney  General  of  the  State  of  Michigan,  for  and  on  behalf  of 
the  people  of  said  state,  comes  now  into  the  circuit  court  for  the  county 

of   ,  on  the    day  of   ,  A.  D ,  according  to  the 

statute  in  such  ease  made  and  provided,  and  gives  to  the  court  now  here 
to  understand  and  be  informed: 

1.  That   (name  of  the  persons)   at   ,  in  the  county  aforesaid,  for 

upwards  of   years  last  past,  have  used  and  exercised,  and  still  do 

use  and  exercise,  without  any  lawful  warrant,  authority,  grant  or  charter 
for  so  doing,  the  privilege  and  franchise  of  acting  as  a  corporation  under 
the  name  of (insert  the  name  of  the  supposed  corporation). 

2.  That,  in  the  behalf  aforesaid,  the  said  persons  have,  for  the  time 
aforesaid,  and  still  do  (specify  the  acts  done),  as  a  corporation,  in  usurpa 
tion  upon  the  people  of  the  State  of  Michigan  to  their  great  damage  and 
prejudice. 

Wherefore,   the   said   G.   F.,   Attorney   General   as   aforesaid,   prays   the 

16  Peojile  V.  Detroit,  etc.,  R.  Co.,  18  People  v.  River  Raisin,  etc.,  R. 
149  Mich.  122.                                               Co.,  12  Mich.  .'^89. 

17  Attorney   General   v.    A.   Booth 
&  Co.,  143  Mich.  89. 
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advice  of  the  court  in  tiie  premises  and  for  due  process  of  law  against 
(naming  the  persons)  in  this  behalf  to  require  them  to  answer  to  tiie  said 
people  by  what  warrant  they  claim  to  have,  use  and  enjoy  the  privilege 
and  franchise  aforesaid. 

G.  F., 
Attorney  General. 

§  23.  Filing-  information,  issuing-  summons,  and  entry  of 
rule  to  plead. 
Upon  leave  heiiiJi,'  .granted  and  indorsed  upon  the  in- 
formation under  the  hand  of  tlie  clerk  or  of  the  justice 
granting  leave,  the  attorney  general  may  forthwith  hie 
the  information  and  thereupon  a  writ  of  summons  may 
issue  against  the  corporation,  commanding  tlie  sherift'  to 
summon  the  cori)oration  to  appear  and  answer  the  in- 
formation.^' But  when  the  corporation  appears  by  coun- 
sel pursuant  to  notice  of  the  application  for  leave  to  file 
the  information  and  is  heard  in  opposition  to  granting 
leave,  the  court  or  justice  granting  leave  may  also  direct 
a  rule  to  be  entered,  requiring  the  defendant  to  appear 
and  plead  to  the  information  within  fifteen  days  after 
service  of  a  copy  thereof  and  notice  of  such  rule,  in  which 
case  it  is  not  necessary  to  issue  a  writ  of  summons. ^° 

§  24.  Judgment  in  default  of  plea. 

If  the  defendant  fails  to  plead  to  the  information  within 
the  time  limited  in  the  writ  of  summons  or  in  the  rule  to 
plead,  as  the  case  may  be,  judgment  by  default  may  l)e 
entered. 

§25.  Replication. 

In  the  supreme  court,  within  fifteen  days  after  filing 
and  serving  the  defendant's  plea,  replication  is  required 
to  be  filed  thereto,  when  the  cause  will  be  deemed  to  be 
at  issue. ^^ 

19.Tud.    Act,   ch.   .^8,    §15;    Comp.  21  Sup.  ft.  Rule  20. 

Laws    1915,    §  1:5538. 

20Jud.    Act,   ch.   38,    §16;    Comp. 
Laws   1915,   §  13.539. 

2  Abbott— 29 
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§  26.  Service  by  publication. 

Whenever  a  summons  is  returned  not  served,  by  rea- 
son of  the  defendants  or  the  officers  of  the  defendant  not 
being  found,  the  same  proceedings  may  be  thereupon 
had  as  in  the  case  of  absent,  concealed  or  non-resident 
defendants  in  chancery  cases,  and  default  may  be  filed 
or  entered  as  in  other  cases  of  service  by  publication,^^ 

§27.  Judgment. 

Whenever  the  defendant,  whether  a  natural  person  or 
a  corporation,  is  found  or  adjudged  guilty  of  usurping, 
intruding  into  or  unlawfully  holding  or  exercising  any 
office,  franchise  or  privilege,  judgment  will  be  rendered 
that  such  defendant  be  ousted  and  altogether  excluded 
from  the  same  and  that  the  attorney  general  or  the  rela- 
tor, if  there  be  one,  recover  his  costs  against  the  defend- 
ant.^' The  court  may  also,  in  its  discretion,  impose  a  fine 
upon  any  such  person  or  corporation  against  whom  such 
judgment  is  rendered,  not  exceeding  two  thousand  dol- 
lars.^* Whenever  it  is  found  or  adjudged  that  a  corpora- 
tion against  which  an  information  has  been  filed  has,  by 
any  misuser,  non-user  or  surrender,  forfeited  its  cor- 
porate rights,  privileges  and  franchises,  judgment  will 
be  rendered  that  such  corporation  be  ousted  and  alto- 
gether excluded  from  such  corporate  rights,  pri\'ileges 
and  franchises  and  that  the  corporation  bo  dissolved;  or, 
in  lieu  of  such  judgment,  except  in  case  of  a  surrender, 
the  coui't  may  impose  a  fine  not  exceeding  ten  thousand 
dollars  upon  the  corporation,  but  such  fine  will  not  pre- 
vent further  prosecution  for  any  continuance  (U-  re])eti- 
tion  of  the  conduct  complained  of,  to  be  had  on  like  leave 
of  the  court  fii'st  had  and  obtained.^* 

22Ju(l.    Act,   eh.    .18,  §17;    Comp.  24,Tu(l.    Aet,   eh.    .38,    §20;    Comp. 

].aws  191  r.,  §  1^,540.  Laws  1915,  §  1.354.3, 

23Ju(l.    Act,   ch.    .38,  §19;    Coiii|..  25  Jud.    Act,   ch.   38,    §21;    Comp. 

Laws  191:"),  §1.3542.  Laws  1915,  §13.544. 
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It  is  well  settled  tlint  the  court  has  discretion  to  pro- 
ceed to  judgment  or  not  according  as  the  public  interests 
do  or  do  not  require  it,  and  i<  will  not  do  so  when  no  good 
end  will  be  subserved  by  it.^*  The  court  in  such  case 
simply  quashes  the  information,  usually  with  costs 
against  the  relator  if  there  be  one. 

The  imposition  of  a  fine  is  within  the  discretion  of  the 
court,  but,  unless  there  is  some  appearance  of  fraud  or 
other  bad  faith  on  the  part  of  the  defendant,  it  is  cus- 
tomaiy  not  to  impose  a  fine  in  addition  to  the  ordinary 
judgment  of  ouster  and  for  costs.^' 

§28.  Costs. 

If  judgment  be  rendered  upon  an  information  in  the 
nature  of  a  quo  Avarranto  against  any  corporation  or  any 
persons  claiming  to  be  a  corporation,  the  court  may  cause 
the  costs  therein  to  be  collected  by  execution  against  the 
persons  claiming  to  be  a  corporation  or  by  attachment 
against  the  directors  or  other  officers  of  the  corporation.^' 

§  29.  Publication  of  notice  of  judgment  ag-ainst  corpora- 
tion. 

Whenever  a  judgment  is  rendered  against  a  corpora- 
tion upon  an  information  in  the  nature  of  a  quo  warranto, 
a  copy  of  the  record  of  the  judgment  is  required  to  be 
filed  fortliwitli  in  the  office  of  the  secretary  of  state;  and 

Whether       judgment       shall       be  a  i-oiporation,  and  it  is  the  duty  of 

simply  a   fine   is  discretionary.     At-  the  attorney  general  to  institute  pro- 

torney     General    v.     National    Cash  ceedings   for    that    purpose    immedi- 

Register   Co.,   182    Mich.   99,    127.  ately    after    the    rendering    of    the 

When  any  such  judgment  has  been  judgment.     Jud.   Act,   eh.   .'58,   §  213; 

rendered,    any    court    having    equity  Comj).   Laws   191;j,  §  l.{;")4r>. 

juri.sdiition  has  the  same  powers  to  26  people  v.  Nappa,  80  Mich.  484; 

restrain   the   corporation,   aj^point   a  Vrooman   v.   Michie,  69   Mich.   42. 

receiver  of  its  property  and  effects  27  Poo]ile  v.  Miller,  16  Mich.  205. 

and     take     and     make     distribution  28  Jud.   Act,   ch.   38,    §22;    Comp. 

thereof    among    its    creditors    as    in  Laws  1915,   §  i;5545. 
case  of  the  voluntary  dissolution  of 
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it  thereupon  becomes  the  duty  of  the  secretary  of  state 
forthwitli  to  cause  notice  of  the  substance  and  elfect  of 
the  recovery  to  be  published  for  four  successive  weeks  in 
some  newspaper  printed  at  the  seat  of  government  and  in 
a  newspaper  printed  in  the  county  where  the  principal 
office  or  place  of  business  of  the  corporation  is,  if  a  news- 
paper be  printed  there.^' 

QUORUM 

See  Supreme  Court. 

RAILROADS 

See  Commencement  of  Actions  (service  of  process  on);  Executions; 
Corporations;  Mandamus. 

REAL  ACTIONS 

See  Actions;  Ejectment;  Limitation  of  Actions;  Abatement. 

REAL   EVIDENCE 

See  Evidence. 

REAL  PROPERTY 

See     Attachment;     Execution;     Ejectment;     Nuisance;     Waste; 
Dower;  Homesteads. 

REASONS 

See  New  Trial;  Error,  Writ  op. 

REBUTTAL 

See  Teial. 

RECALL 

See  WiTNEKSE.'i:  Verdict  and  Findino.s. 

RECEIPTOR 

See  Executions;  Replevin. 

29Ju(l.   Act,   ch.   .38,    §24;    Comp. 
Laws  1915,   §  13547. 
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RECEIVERS 

See  Gaenishment;  Supplementary  Proceedings. 

RECOGNIZANCE 

Cross-Ecference:     See  Bail. 

Whenever  any  recognizance  to  the  people  of  this  state 
shall  have  become  forfeited,  the  prosecuting  attorney  of 
the  county  in  which  such  recognizance  was  taken,  shall 
prosecute  the  same  by  action  of  assumpsit ;  and  the  plead- 
ings and  proceedings  therein  shall  be  the  same  in  all  re- 
spects as  in  personal  actions  for  the  recovery  of  any  debt ; 
and  upon  a  breach  of  the  condition  of  the  recognizance 
being  found  or  confessed,  or  upon  a  judgment  by  default 
being  entered  against  the  defendant,  the  judgment  shall 
be  absolute  for  the  amount  of  the  penalty  of  the  recogniz- 
ance.   (Jud.  Act,  ch.  35,  $$  30;  Comp.  Laws  1915,  §  13422.) 

RECOMMITTAL 

See  References. 

RECORD 

The  record  of  the  proceedings  before  each  of  the  judges 
of  the  circuit  court  shall  be  entered  in  the  journal  of  the 
court  in  the  usual  manner,  and  said  journals  may  for  con- 
venience, at  the  option  of  said  judges,  be  kept  in  separate 
books,  appropriately  marked,  and  said  records  shall  be 
\'erified  by  the  signature  of  the  judge  before  whom  the 
business  is  transacted.  Whenever  the  signature  of  a 
judge  of  tlie  court  shall  be  reciuired  to  any  bill  of  excep- 
tions or  decree  or  other  evidence  of  proceeding,  or  for 
the  a])proval  or  verification  of  any  act,  the  signature  of 
llio  judge  or  judges  before  wliom  the  proceedings  were 
had  shall  be  deemed  sufficient.  (Jud.  Act,  ch.  2,  §  55; 
(  om]).  Laws  1915,  §  12138.)  The  entries  take  the  place 
of  and  constitute  the  "record,"  which,  at  conunon  law, 
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Mas  made  by  the  clerk  by  transcribing  the  files  and  jour- 
nal entries  into  a  book  kept  for  that  purpose. 

What  are  courts  of  record  (see  Courts),  the  record  on 
a  writ  of  error  (see  Supreme  Court;  Error,  Writ  of), 
etc.,  are  treated  elsewhere. 

RECORDING 

See  Judgment;  Execution;  Mortgages  (foreclosure  deed);  Ejectment; 
Supplementary  Proceedings. 

RECOUPMENT 

See  Set-off;  Eeplevin. 

REDEMPTION 

See  Execution;  Mortgages. 

REDIRECT  EXAMINATION 

See  Witnesses. 

REFERENCES 

I.  References  to  Referees 

§  1.  By  consent  of  the  parties. 

§  2.  Compulsory   references. 

§  3.  Practice  in  trials  before  referees. 

§  4.  Reports  of  referees. 

§  .5.  Duty  of  clerk  upon  filing  of  report. 

§  6.  Exceptions  to  reports. 

§  7.  Bills  of  exceptions  before  referees. 

§  8.  Action  of  court  on  report. 

§  9.  Compensation  of  referees. 

II.  References  to  Auditors 

§  10.  Wlien  auditors  may  be  appointed, 
§  11.  Meetings,  report,  witnesses,  etc. 
§  12.  Effect  of  report  as  evidence. 
§  1.3.  Compensation  of  auditors. 

Cross-Eeferences:  Error,  Writ  of;  Mandamus;  Supplementary  Pro- 
ceedings; Jury. 
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I.  References  to  Referees 

§  1.  By  consent  of  the  parties. 

Issues  joinod  in  any  civil  action  at  law,  whether  of 
fact  or  of  law,  may,  upon  the  written  consent  of  the  par- 
ties filed  with  the  clerk  or  upon  their  oral  consent  in 
open  court,  be  referred  to  one  or  three  persons  who  may 
be  agreed  upon  by  the  parties  or  appointed  by  the  court 
in  case  the  parties  fail  to  agree.^  Upon  such  consent 
being  given,  the  court  will  enter  an  order  in  accordance 
with  it,  but  an  omission  to  enter  the  order  would  be  only 
a  neglect  of  form  and  would  be  cured  by  the  statute.^ 
When  a  person  to  act  as  referee  has  been  agreed  upon 
by  the  parties,  the  court  has  no  power  to  appoint  a  new 
one  without  consent.^  But  a  judge  cannot  in  any  case 
appoint  himself  referee  in  a  cause  pending  in  his  court, 
even  when  the  parties  agree  upon  him  and  stipulate  that 
he  shall  act  as  such.  The  reason  is  that  the  functions 
are  incompatible.* 

Form  of  Stipulation 

(Title  of  eourt  and  cause.) 

It  is  hereby  stipulated  and  agreed  by  and  between  the  above-named 
parties,  by  their  respective  attorneys,  that  the  issue  heretofore  joined  in 
this  cause  be  referred  to  E.  F.,  as  referee.  (Name  one  or  three  persons 
as  referees.  Or,  if  the  parties  fail  to  agree  upon  the  person  or  persons  to 
whom  reference  shall  be  made,  say:  Be  referred  to  such  person  as  the 
said  court  shall  appoint  as  referee.) 

Dated,  etc. 

J.  K., 
Attorney   for   Plaintiff. 

K.  L., 
Attorney   for  Defendant. 

IJud.    Act,   ch.    18,    §67;    Comp.  Shepherd   v.  Shepherd's  Estate,  lOS 

Laws  1915,  §  12639.  Mich.  82. 

Appointment   of  two  referees,  in-  2  Bewick  v.  Fletcher,  39  Mich.  25. 

stead  of  one  or  three,  by  agreement,  3  Smith  v.  Warner,  14  Mich.  152. 

cannot   be   first  objected  to  on  pro-  iWoodin    v.    Phoenix,    41    Mich, 

ceedings     to     confirm     the     report.  655. 
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Form  of  Order  for  Reference  by  Consent 

(Title  of  court  and  cause.) 

On  reading  and  filing  stipulation  by  and  between  the  above-named 
parties,  signed  by  their  respective  attorneys,  and  on  motion  of  J.  K.,  the 
attorney  for  the  above-named  plaintiff,  it  is  ordered  that  the  issue  hereto- 
fore joined  in  this  cause  be,  and  the  same  hereby  is,  referred  to  E.  F., 
of   ,  as  referee. 

§  2.  Compulsory  references. 

By  statute,^  when  the  parties  do  not  consent,  the  court 
may,  upon  the  motion  of  either  or  upon  its  own  motion,^ 
direct  a  reference  either  (1)  when  the  trial  of  an  issue 
of  fact  requires  the  examination  of  mutual  accounts,  or 
of  a  long  account  on  one  side  only,  or  when  the  taking 
of  an  account  will  be  necessary  for  the  information  of 
the  court  before  judgment,  except  that  no  such  case  can 
be  so  referred,  if  either  party,  within  ten  days  after  the 
joining  of  issue,  files  with  the  clerk  a  written  demand  for 
a  trial  by  jury,'''  or  (2)  wdien  a  question  of  fact  other  than 
upon  the  pleadings  arises  upon  a  motion  or  otherwise, 
either  before  or  after  judgment.  The  circuit  judge,  in 
vacation,  may,  by  an  order  under  his  hand,  direct  such 
reference  on  the  written  application  of  either  party, 
which  application,  with  notice  of  the  time  and  place 
within  the  county  where  the  cause  is  pending,  when  and 
where  the  same  Avill  be  presented,  must  be  served  on  the 
opposite  party  or  his  attorney  for  such  length  of  time  be- 
fore presentation  as  is  required  for  notices  of  special  mo- 
tions.' 

If  a  reference  be  improperly  made,  the  remedy  is  not 
by  certiorari,  but  by  mandamus.^ 

5  Jud.  Act,  ch.  18,  §68;  Comp.  Eule  applies  to  mandamus  pro- 
Laws  1915,  §  12640.  ceedings     where     long     account     in- 

6  Hollands  v.  Wayne  Circuit  volved.  Haines  v.  Supervisors  of 
Judge,  117  Mich.  326.  .Saginaw  County,  87  Mich.  237. 

7  This  provision  as  to  demand  for  8  Jud.  Act,  ch.  18,  §68;  Comp. 
jury  trial   does  not  apply  where  is-  Laws    1915,    §  12640. 

sue    was    joined    in    justice's    court.  9  Woodin  v.  Phoenix,  41  Mich.  655. 

Odell  V.  Reynolds,  40  Mich.  21,  and 

eee  Jury.  * 
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Form   of  Motion   for   Reference 

(Title  of  court  and  cause.) 

Comes  now  the  said  defendant  and  moves  the  court  now  here  for  a  refer- 
ence of  the  issue  heretofore  joined  in  the  above-entitled  cause,  for  the 
following  reason,  to  wit: 

1.  That  the  trial  of  the  said  issue  will  require  the  examination  of  mutual 
accounts  between  the  said  parties  (or  such  other  reasons  as  the  statute 
specifies  according  to  the  fact). 

This  motion  is  based  upon  the  files  and  records  of  said  court  in  this 
cause,  and  upon  the  affidavit  of  C.  D.,  now  on  file  herein. 

Dated,  etc. 

K.  L., 
Attorney  for  Defendant. 

Form  of  Affidavit  in  Support  of  Motion  for  Reference 

(Title  of  court  and  cause.) 
County  of   ,  ss. 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says 

that  issue  in  this  cause  was  joined  on  the   day  of    ,  A.  D. 

,  by  the  filing  of  a  plea  of  the  general  Lmsub;   that  the  trial  of  said 

issue  will  require  the  examination  of  mutual  accounts  between  the  said  par- 
ties (or  as  the  case  may  be,  specifying  some  ground  for  a  reference,  as  in 
the  statute)  ;  and  that  ten  days  have  elapsed  since  the  joining  of  said  issue, 
and  there  has  not  been  filed  with  the  clerk  of  said  court  any  wi'itteu 
demand  for  a  trial  by  jury  of  the  issue  aforesaid. 

C.  D. 

Subscribed,  etc. 

Form  of  Order  Granting  Motion  for  Reference 

(Title  of  court  and  cause.) 

On  reading  and  filing  the  aflidavit  of  C.  D.,  the  above-named  defendant, 
from  which  it  appears  that  an  issue  of  fact  was  joined  in  this  cause  on 

the   day  of   ,  A.  D ,  and  that  the  trial  of  said  issue 

will  recjuire  the  examination  of  mutual  accounts  between  the  above-named 
jtartics,  and  that  more  than  ten  days  have  elapsed  since  the  joinder  of  said 
issue,  and  that  no  written  demand  for  trial  by  jury  of  the  said  issue  has 
been  filed  with  the  clerk  of  this  court,  on  motion  of  K.  L.,  attorney  for  the 
defendant,  it  is  ordered  that  the  said  cause  be,  and  the  same  hereby  is, 
referred  to  E.  V.,  of ,  as  referee. 

§  3.  Practice  in  trials  before  referees. 

Referees  should  give  notice  to  the  parties  of  the  time 
and  ])laco  of  their  meeting.  A  trial  by  referees  is  con- 
ducted ill  the  same  manner  as  a  trial  bv  tlie  court.    Thev 
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arc  vested  with  the  same  power  to  administer  oaths,  to 
issue  process  to  compel  the  attendance  of  witnesses,  to 
grant  continuances,  to  preserve  order  and  to  punish  all 
violations  thereof.  If  any  witness  fails  to  attend  before 
a  referee  after  being  duly  summoned  or  subpoenaed  ac- 
cording to  the  practice  of  the  court,  or,  being  present, 
refuses  to  be  sworn  or  to  testify,  the  referee,  if  in  terai 
time,  may  certify  the  facts  to  the  court  or,  if  in  vacation, 
to  any  judge  of  the  court  at  chambers,  and  such  court  or 
judge  may  thereupon,  if  the  facts  certified  appear  to  war- 
rant it,  punish  the  witness  as  for  a  contempt  of  court  in 
the  same  manner  as  the  court  could  do  if  the  witness  had 
committed  the  contempt  before  the  court. ^° 

The  referees  may  call  the  parties  as  witnesses  in  the 
cases  in  which  the  court  might  call  them  if  the  hearing 
were  in  open  court,  and,  where  motions  are  referred,  the 
referees  may,  at  their  option,  call  and  examine  the  par- 
ties and  their  witnesses  personally,  instead  of  hearing 
the  motion  on  affidavits.  Commissions  may  be  obtained 
for  the  taking  of  testimony  to  be  used  on  hearings  before 
referees  in  the  same  manner  as  on  trials  in  open  court. ^^ 

When  more  than  one  referee  are  appointed,  they  must 
all  meet  to  hear  the  proofs  and  arguments  and  to  deliber- 
ate, but  a  decision  of  the  majority  will  be  regarded  as 
their  decision. ^^ 

The  circuit  judge  may,  by  an  order  under  his  hand 
filed  with  the  clerk,  discharge  any  referee  on  cause 
shown  l)y  affidavit,  and  may  in  like  manner  fill  any 
vacancy  that  occurs  in  their  number  or  may  direct  the 
reference  to  proceed  and  be  concluded  without  filling 

10  Jud.   Act,   ch.   18,    §69;    Comp.  Weight    of   evidence   must   govern 

Laws  1915,  §  12641.  decision.      Danaher    v.    Ward 's    Es- 

Reference  must  be  conducted  like  tate,  40  Mich.  300. 

a     trial.       Gibson    v.    Burrows,    41  11  Jud.   Act,   ch.   18,    S  74 ;    Comp. 

Mich.  713.  Laws  1915,  S  12646. 

Adjournments,     see     Campau      v.  12  Jud.   Act,   ch.    18,   §69;    Comp. 

Brown,  48  Mich.  145.  Laws  1915,  §  12641. 
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the  vacancy.  He  also  has  power  in  like  manner  to  make 
an  order  for  expediting  the  proceeding  before  referees, 
and  to  compel  a  report  or  the  signing  of  a  bill  of  excep- 
tions." 

A  referee  need  not  be  sworn  before  entering  upon  his 
duties.^*  He  is  not  a  judge  and  does  not  act  judicially 
in  the  strict  sense  of  the  term,  for  judicial  power  involves 
the  power  to  hear  and  determine,  which  can  only  be  done 
by  some  order  or  judgment  which  needs  no  additional 
sanction  to  entitle  it  to  be  enforced.  No  action  which, 
like  that  of  a  referee,  is  merely  preparatory  to  an  order 
or  judgment  to  be  rendered  by  some  different  body,  can 
properly  be  termed  judicial.^* 

Referees  are  required  to  conduct  their  business  in  the 
same  manner  as  a  trial  by  the  court.  The  whole  ma- 
chinery of  the  law  contemplates  the  introduction  of  tes- 
timony and  all  the  other  incidents  of  legal  proceedings, 
with  rulings  on  testimony  and  findings  of  fact  and  law, 
subject  to  revision  for  errors.  A  reference  which  stipu- 
lated the  absence  of  any  of  these  essential  features  would 
be  in  discord  with  the  statute  and  would  not  constitute 
a  foundation  for  a  valid  judgment. ^^ 

The  allowance  of  leading  questions  by  a  referee  can- 
not be  made  ground  of  error.  If  carried  to  an  extent 
amounting  to  an  abuse,  it  may  perhaps  warrant  an  appeal 
to  the  discretion  of  the  circuit  court  to  avoid  the  decision, 
but,  if  such  a  case  can  arise,  it  must  be  peculiar  and  ex- 
li'eme.^'^  All  objections  to  the  proceedings  before  a 
refeiee  slioukl  ])e  taken  before  him  as  on  ji  trial  in  circuit 
court,  or  raised  upon  motion  in  the  circuit  court  to  set 
aside  his  action." 

13Jud.  Act,  ch.  18,  §69;  Comi). 
Laws  1915,  §  12641. 

14  Underwood  v.  McDufFoe,  11 
Mii'h.  :{61. 

16  Underwood  v.  McDuffee,  15 
Mich.  361;  People  v.  Wayne  Circuit 
Judge,  18  Mich.  483. 


16  Gibgon 

V. 

Burrows, 

41 

Mich. 

713. 

17  Campau 

V. 

Brown, 

48  Mie 

h.  145. 

18  Al)bott 

V. 

Mathews, 

26 

Mich. 

176. 
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If  the  plaintiff  fails  to  appear  before  the  referee,  a 
judgment  as  in  case  of  non-suit  is  proper,  for,  as  a  refer- 
ence stands  in  lieu  of  a  trial  in  court,  a  neglect  to  prose- 
cute must  stand  on  the  same  footing  in  both  or  the 
defendant  would  be  without  a  remedy.^® 

§  4.  Reports  of  referees. 

The  referees  are  required  to  report  to  the  court  in 
writing,  showing  therein  the  facts  found  and  the  con- 
clusions of  law  separately.  Such  report  may  be  filed 
either  in  term  time  or  in  vacation  and  will  stand  as  the 
finding  of  the  court  in  term  time,  unless  excepted  to, 
and  judgment  may  be  entered  thereon  in  the  same  man- 
ner as  if  the  action  had  been  tried  by  the  court.^**  The 
finding  should  consist  not  of  a  mere  narration  of  the 
evidence,  but  of  the  facts  proved.^^  While  the  rule  is 
that  a  referee  must  decide  in  accordance  with  the  weight 
of  the  evidence  adduced  before  him,''^  yet,  by  consenting 
to  a  reference,  a  party  loses  his  right  to  complain  that 
the  finding  is  against  the  weight  of  the  evidence,  except 
where  there  is  a  total  lack  of  evidence  to  support  the 
finding  or  some  essential  fact  in  it.^^  When  a  finding  is 
so  defective  that  the  court  is  unable  to  ascertain  the 
merits  of  the  case,  no  valid  judgment  can  ])e  founded 
upon  it;  ^*  so,  also,  if  it  does  not  conform  to  the  require- 
ments of  the  statute  in  other  respects.^*  It  cannot  be 
aided  by  subsequent  testimony. ^^ 

19  Abbott    V.    Mathews,    26    Midi.  23  People  v.  Wayne  Circuit  Judge, 

176.  18  Mich.  483;    Mason  v.   Fractional 

20Jud.    Act,   ch.   18,   §70;    Comp.  School  Dist.,  34  Mich.  228. 

Laws  1915,  §  12642 ;   Smith  v.  War-  24  Carroll  v.  Graml  Trunk  R.  Co., 

ner,  14  Mich.  152;  Ferris  V.  Quiniby,  19   Mich.   94;    Weirich   v.    Cook,   39 

41  Mich.  202;  St.  Denis  v.  Saunders,  Mich.   134. 

36   Mich.   369;    Abbott   v.   Mathews,  26  Gibson    v.    Burrows,    41    Mich. 

26  Mich.  176.  713;  Weirich  v.  Cook,  39  Mich.  134. 

21  Downey  v.  Andrus,  43  Mich.  65.  26  Neib  v.  Hinderer,  42  Mich.  451. 

22Danaher   v.   Ward's   Estate,   40 
Mich.  300. 
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Form  of  Report 

(Title  of  court  and  cause.) 

To  the  Circuit  Court  for  the  County  of : 

The  above-entitled  eause  having  been  referred  to  me,  as  referee,  by  an 
order  of  said  court  heretofore  made  in  said  cause,   in  pursuance  of  said 
prder,  I  hereby  respectfully  report  that  the  above-named  parties  and  their 
respective   counsel  attended   before  me,  and  after   hearing  the   proofs   and 
allegations  of  the  parties,  I  do  find  the  following  matters  of  fact: 
1.   (State  the  findings  of  fact  clearly  and  concisely.) 
And  I  do  find  the  following  conclusions  of  law: 
1.   (State  the  conclusions  of  law  clearly  and  concisely.) 
Dated,  etc.  E.  F., 

Referee. 

Form  of  Rule  to  Compel  Report  of  Referee 

(Title  of  court  and  cause.) 

On  reading  and  filing  the  affidavit  of  C.  D.  in  this  cause,  and  on  motion 
of  K.  L.,  attorney  for  the  above-named  defendant,  and  after  hearing  J.  K., 
attorney  for  the  above-named  plaintiff,  in  opposition  thereto,  it  is  ordered 
that  E.  F.,  the  referee  heretofore  appointed  in  this  cause,  do  report  therein 

on  or  before  the    day  of    next,  or  show  cause  on  the  first 

day  of  the  next  term  of  this  court  why  an  attachment  should  not  issue 
against  him. 

§  5.  Duty  of  clerk  upon  filing  of  report. 

When  the  referees  file  their  report,  it  is  the  duty  of  the 
clerk  without  delay  to  o-ive  notice  thereof  in  writing  to 
the  respective  parties  or  their  attorneys,  in  the  manner 
provided  for  the  service  of  notices  in  the  circuit  court, 
and  immediately  indorse  on  the  report  under  his  hand  a 
certificate  of  the  ,i>ivin,o'  of  such  notice  and  tlie  time  when 
it  was  given,  which  certificate  will  have  the  same  effect 
as  evidence  as  a  return  of  service  of  an  original  writ  hy 
a  sheriff." 

§  6.  Exceptions  to  reports. 

Either  party,  within  ten  days  after  receiving  notice 
fi-om  the  cloi'k  of  the  filing  of  a  report,  may  file  with  the 

27Jud.   Act,   ch.    18,    S71;    Comj.. 
Laws   191.J,   §  12643. 
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clerk  exceptions  in  writing  to  any  conclusion  of  law  in 
the  report  and  serve  a  copy  of  the  exceptions  on  the 
opposite  party.  The  exceptions  being  filed  and  served, 
the  case  may  be  noticed  for  argument  before  the  court  on 
such  exceptions  on  any  day  in  term,  on  the  same  notice 
ds  is  requisite  for  special  motions;  but  it  is  not  necessary 
for  the  parties  to  file  exceptions  to  the  report  in  order  to 
obtain  a  review  of  any  ruling  of  the  referees  which  has 
been  embodied  in  a  bill  of  exceptions  settled  for  that  pur- 
pose.*^* 

Form  of  Exceptions  to  Referee's  Conclusions  of  Law 

(Title  of  court  and  cause.) 

Comes  now  the  said  plaintiff,  by  J.  K.,  his  attorney,  and  excepts  to  the 
following  findings  of  law  contained  in  the  report  of  E.  F.,  referee,  now  on 
file  in  this  cause,  that  is  to  say: 

1.  The  said  plaintiff  excepts  to  the  finding  of  law  contained  in  the  said 
report,  numbered  1. 

2.  The  said  plaintiff  excepts  to  the  finding  of  law  contained  in  the  said 
report,  numbered  2. 

Dated,  etc.  J.  K., 

Attorney  for  Plaintiff. 

§  7.  Bills  of  exceptions  before  referees. 

Either  i^arty,  on  a  hearing  before  referees,  may  take 
exceptions  to  any  ruling  of  the  referees  in  the  same  man- 
ner as  on  a  trial  in  open  court.  In  case  exceptions  are  so 
taken,  the  parties  respectively  must  be  notified  by  the 
referees  of  the  time  and  place  when  and  where  they  will 
meet  to  complete  their  report,  at  which  time  they  will  be 
informed  of  the  conclusions  of  the  referees.  The  parties 
so  excepting  may  then,  or  previous  to  such  time  as  tlie 
referees  then  adjourn  to,  prepare  a  bill  of  exceptions, 
wliich  is  required  to  be  settled  by  the  referees  on  such 
adjourned  day  and  be  then  annexed  to  and  filed  with  their 
i'e])(»it.     A  review  of  the  exceptions  contained  in  tlie  l)i]l 

28Jiul  .\ct,  ch.  18,  S  71  ;  Comp.  Matliows,  20  Mich.  17(5;  Nutting  v. 
Laws     1915,     §1264.!;      Abbott     v.       Burked,  48  Midi.   241. 


§  8  E.EFERENCES  1567 

as  so  settled  may  be  had  in  the  same  mamier  as  of  ex- 
ceptions to  the  report.^^ 

It  is  evidently  the  purpose  of  the  statute  to  require  the 
party  complaining  of  any  ruling  by  the  referees  to  seek 
his  remedy  in  the  circuit  court  before  he  will  be  entitled 
to  bring  error  upon  such  ruling.  If  the  decision  com- 
plained of  was  one  made  in  the  course  of  the  trial  and 
which  might  affect  the  conclusions  of  fact,  the  remedy 
given  is  by  bill  of  exceptions;  but,  when  the  only  com- 
plaint is  that  erroneous  conclusions  of  law  have  been 
drawn,  exceptions  to  the  report  must  l)c  filed  and  the 
case  brought  to  a  hearing  upon  such  exceptions,  and  on 
the  hearing  it  is  in  the  powei*  of  the  court  to  correct  the 
erroneous  conclusions  in  the  report  or  to  set  aside  the 
rcjiort  altogether  and  refer  the  case  back,  where  the  na- 
ture of  the  error  is  such  that  it  cannot  otherwise  be 
remedied.'*'  The  bill  of  exceptions  performs  the  same 
office  for  the  purposes  of  a  writ  of  error  as  a  bill  settled 
by  the  circuit  judge  when  the  case  is  heard  in  open 
court.'* 

§  8.  Action  of  court  on  report. 

On  the  hearing  of  the  bill  of  exceptions  or  upon  excep- 
tions to  the  report,  or  both,  the  circuit  court  may  confirm 
or  set  aside  the  report  in  whole  or  in  part,  and,  in  its 
discretion,  may  refer  the  case  back  to  the  referees  or 
enter  judgment  thereon.  In  case  judgment  is  entered, 
error  may  be  brought  as  in  other  cases,  and  the  bill  of 
exceptions,  if  any,  the  report  and  the  exceptions  to  the 
report  will  be  considered  as  forming  a  part  of  the  record 
in  the  case,  and  the  finding  of  facts  by  the  referees  will 
be  treated  as  a  special  verdict.'^ 

29Jud.   Act,   ch.    18,   §72;    Conip.  240;    Rnnnels   v.    Moffat,    73    Mich. 

Laws  1915,  §  12644.  188. 

30Amhoy,   etc.,   R.    Co.    v.   Byoily,  32  Jud.    Act,   ch.    18,    8  7.'!;    Coin|i. 

13  Mich.  439;  Runnels  V.  Moffat,  7.{  Laws     1915,     S  12645;     McHugh    v. 

Mich.  188.  Curtis,  48  Mich.  262. 

31  Altman  v.  Wheeler,  18  Mich.  But  the  court  has  no  power  to  re- 
view the  testimony  taken  before  the 
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The  court  may  send  the  report  back  to  the  referees  for 
the  correction  of  an  error,^^  or  to  supply  an  omission  by 
a  further  finding,^*  or  to  have  the  conclusions  of  fact  and 
the  conclusions  of  law  stated  separately,  even  when  no 
bill  of  exceptions  has  been  settled  or  exceptions  taken  to 
the  report,^*  or  to  give  an  opportunity  to  settle  a  bill  of 
exceptions,'^  and,  when  the  perfected  report  is  filed,  may 
enter  judgment  thereon  as  in  the  case  of  a  report  suffi- 
cient in  the  first  instance.  But  where  the  report  of  a 
referee  is  entirely  set  aside,  the  cause  is  left  as  though  it 
had  never  been  tried;  there  is  then  neither  evidence  nor 
a  finding  upon  which  the  court  can  act,  and  the  issue  of 
fact  must  be  tried  de  novo  before  any  judgment  can  be 
given.®'' 

Form  of  Rule  Setting  Aside  Report  of  Referee 

(Title  of  court  and  cause.) 

The  motion  heretofore  filed  in  this  cause  to  set  aside  the  report  heretofore 
made  and  filed  in  this  cause  by  E.  F.,  as  referee  therein,  having  been 
brought  to  argument,  after  hearing  J.  K.,  attorney  for  the  above-named 
plaintiff,  for  the  said  motion,  and  K.  L.,  the  attorney  for  the  above-named 
defendant,  in  opposition  thereto,  it  is  ordered  that  the  said  report  be,  and 
the  same  hereby  is,  set  aside. 

Form  of  Rule  Denying  Motion  to  Set  Aside  Report  and  Confirming  Same 
(Title  of  court  and  cause.) 

The  motion  heretofore  filed  in  this  cause  to  set  aside  the  report  heretofore 
made   and   filed   in  this  cause  by  E.   F.,  as   referee  therein,  having  been 

referees,   and   to   grant   a   new    trial  necessary    to    vary    his    findings    of 

in  case  their  finding  is  against  the  fact.     C.  F.  &  G.  W.  Eddy  v.  Lamb, 

weight   of  the  evidence    (Eunuels   v.  150  Mich.   624. 

Moffat,  73  Mich.  188;  C.  F.  &  G.  W.  33  Bewick    v.    Fletcher,    39    Mich. 

Eddy  v.  Lamb,  150  Mich.  624;  Peo-  25. 

pie    v.    Wayne    Circuit    Judge,    18  34  Mason     v.     Fractional     School 

Mich.  483),  although  it   .seems   that  Dist.,  34  Mich.  228;  Bryant  v.  Hen- 

Ihe   court   may   review   the   question  dee,  40  Mich.  543. 

whether  there  is  "any"  ovidcnct'  to  35  Runnels     v.     Moffat,     73    Mich. 

siipiiort  findings  of  facts.  188;    Bryant    v.    Hondee,    40    Midi. 

Where  the  question  is  a  mixed  one  543. 

of   law   and   fact,   the   circuit    court  36  Runnels     v.     Moffat,    73    Mich. 

cannot   change  the   referee's  finding  188. 

in  regard  thereto  if  in  doing  so  it  is  37  Kic^e  v.  Benedict,  IS  Mich.  75. 
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brought  to  ar<jiinicnt,  after  hearing  J.  K.,  attorney  for  the  above-named 
plaintiff,  for  the  said  motion,  and  K.  L.,  the  attorney  for  the  above-named 
defendant,   in   opposition   thei'eto,    it   is   ordered    that   the   said   motion  be 

denied,  with  costs,  including  an  attorney  's  fee  of   dollars.     And  on 

motion  of  K.  L.,  attorney  for  the  said  defendant,  it  is  further  ordered  that 
the  said  report  he,  and  the  same  herel)y  is,  confirmed. 

§  9.  Compensation  of  referees. 

Referees  are  allowed  such  compensation  for  their  serv- 
ices as  the  court  may  deem  just,  which  may  be  taxed  as  a 
part  of  the  costs  in  the  cause,  or  the  parties  and  the 
referees,  by  stipulation  to  be  annexed  to  the  report,  may 
agree  on  the  rate  of  compensation  to  be  made  to  the 
referees,  and  in  every  case  each  referee  is  required  to 
ap[)end  to  and  return  witli  tlie  report  a  certificate  under 
his  hand  setting  forth  the  time  actually  expended  by  him 
in  tilt'  business  of  the  reference.  Six  hours  is,  for  this 
purpose,  to  be  considered  as  one  day,  and  three  hours  as 
a  half  day.  AVhencver  a  referee  fails  to  report,  certify 
and  return  the  time  employed  by  him  in  a  reference,  he 
will  be  deemed  to  have  waived  all  compensation  for  his 
services  as  referee. 

Whenever  a  stipulation  in  writing  is  made  between  the 
parties  and  the  referees  fixing  the  compensation,  the 
stipulation  should  be  attached  to  and  returned  with  the 
report.  The  court  will  allow  the  compensation  so  fixed, 
and  no  other.^^ 

II.  References  to  Auditors 

§  10.  When  auditors  may  be  appointed. 

Whenever  a  cause  is  at  issue  and  it  appears  that  the 
trial  will  require  the  investigation  of  accounts  or  the 
examination  of  vouchers,  the  court  in  which  tlio  issue  is 
to  bo  tried  may  appoint  one  or  more  auditors  to  hear  tlie 
parties  and  examine  their  vouchers  and  evidence  and  to 

38Jiid.   Act,   i-h.    18,    §70;    Conip.       Shepherd's  Estate,   108  Mich.   82. 
Laws    191.1,    §12647;    Shepherd    v. 
2  Abbott— .^10 
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state  the  account  and  make  report  thereof  to  the  court.^^ 
The  matter  is  entirely  within  the  discretion  of  the  court, 
but  the  appointment  must  be  made  before  verdict.  The 
court  cannot  compel  the  parties  first  to  take  the  verdict 
of  a  jury  upon  the  single  question  of  whether  the  de- 
fendant is  liable  at  all  and  afterwards  direct  an  account- 
ing before  auditors  to  ascertain  the  extent  of  the  liability, 
whereby  two  trials  would  be  necessary  before  final  judg- 
ment could  be  entered.*" 

The  statute  provides  that,  before  proceeding  to  hear 
any  evidence  in  the  cause,  the  auditors  shall  be  severally 
sworn  in  the  same  manner  as  referees  are  required  to  be 
sworn.*^  At  the  time  this  statute  was  originally  enacted, 
referees  were  required  to  be  sworn,  but  now  they  are  not; 
whence  it  would  follow  that  at  the  present  time  auditors 
also  need  not  be  sworn.*"- 

rorm  of  Rule  for  Appomtment  of  Auditors 

(Title  of  court  and  cause.) 

On  reading  and  filing  affidavits  in  this  cause,  and  it  appearing  to  the 
court  that  the  trial  thereof  will  require  the  investigation  of  accounts  and 
the  examination  of  vouchers,  on  motion  of  J.  K.,  attorney  for  plaintiff,  it  is 

89  Jud.   Act,   ch.    18,    §7H;    Conip.  report  of  the  referees  can  be  recom- 

Laws    1915,    §12648;    €todshalk    v.  mitted   only   for   formal   corrections, 

Akey,  109  Mich.  350.  while  the  report  of  auditors  may  be 

In  Michigan  there  are  separate  recommitted  for  revision  or  for  fur- 
provisions  of  law  relating  to  refer-  ther  examination.  So  auditors  may 
enees  to  persons  called  referees,  and  be  appointed  although  a  jury  trial 
references  to  auditors.  To  some  ex-  has  been  demanded  within  ten  days 
tent,  auditors  and  referees  have  the  after  issue,  while  referees  in  a  case 
same  powers  and  are  governed  by  whore  an  account  is  involved  cannot 
the  same  rules;  but  a  referee  tries  bo  appointed  in  such  case.  Church 
the  case  like  a  circuit  judge  without  v.  Anti-Kalsomine  Co.,  118  Mich. 
a  jury,   while   auditors   examine   ac-  219,  242. 

counts  and  merely  report  the  facts,  40  Stockman  v.  Michell,  120  Mich, 

and  their  conclusions  are  not  bind-  29.'5. 

ing  but   are   merely   evidence   to   be  41  Jud.   Act,   ch.    18,    §77;    Comp. 

introduced  on  the  trial  in   court  by  Laws  1915,  8  12649. 

either  party,  while  the  conclusions  of  42  Underwood     v.     McDuffoe,     15 

referees    on    the    facts    are    final    in  Midi.   .T(il. 
the    trial    court.      Furthermore,    the 
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ordered  that  W.  S.  and  S.  T.,  of ,  be,  and  they  hereby  are,  appointed 

auditors  to  hear  the  parties  and  examine  their  vouehers  and  evidence  and 
state  the  aecount  between  the  parties  and  make  report  thereof  to  this  court. 

§  11.  Meeting-s,  report,  witnesses,  etc. 

Auditors  are  required  to  give  notice  to  the  parties  of 
the  time  and  phice  appointed  for  tlieir  meeting  in  like 
manner  as  referees  are  required  to  do,  and  tliey  may  ad- 
journ I'rom  time  to  time  as  may  be  necessary.*^  All  the 
audiloi's  must  meet  and  hear  the  cause,  but  a  report  of  a 
nmjority  of  them  will  be  valid.  A  report  may  be  com- 
])elled  by  the  court  in  like  manner  as  in  the  case  of  ref- 
erees." Witnesses  may  be  compelled  to  attend  and  testify 
before  auditors  in  the  same  manner  as  before  referees, 
and  either  of  the  auditors  may  administer  the  necessary 
oath.*^  The  court  may,  for  any  sufficient  reason,  dis- 
charge auditors  and  appoint  others,  and  may  recommit  a 
report  for  revision  or  further  examination  to  the  auditors 
first  appointed  or  to  other  auditors.*®  These  matters  are 
entirely  in  the  discretion  of  the  court.*'' 

§  12.  Effect  of  report  as  evidence. 

The  report  of  the  auditors,  if  there  be  no  legal  objec- 
tion to  it,  may  be  used  by  either  party  as  evidence  on  the 
trial  before  the  jury,  but  it  may  be  impeached  and  dis- 
l^roved  by  other  evidence  produced  on  the  trial  by  either 
party.*^  Auditors  are  not  required  to  take  the  examina- 
tion of  tlio  witnesses  in  writing  or  to  keep  any  note  or 
meniorandnm  of  the  evidence  before  them.  There  is  no 
objection  to  theii'  doing  so,  and  it  is  highly  proper  they 

43Jud.   Act,   ch.    18,   S77;    Conip.  47  Aiiti-Kalsomine  Co.  v.  Kent  Cir- 

Laws  19in,  S  12649.  cuit  .Judge,  12.'!  Mich.  658. 

44.Jnd.    Act,   rh.    18,    §78;    Comp.  48  .lud.    Act,   ch.    18,    §81;    Comp. 

Laws  1915,  §  12650.  Laws     1915,     §1265;',;      Backus     v. 

45Jud.   Act,   eh.    18,    §79;    Comp.       (Partner,   89   Mich.   209. 
Laws  1915,  §  12651. 

46Jud.    Act,   ch.    IS,    §80;    Comp. 
Laws  1915,  §12652. 
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should  keep  minutes  of  the  testimony  for  their  own  ref- 
erence; but  such  minutes,  when  kept  by  them,  are  a 
private  memorandum,  to  be  used  by  tliemselves  only,  and 
not  on  the  trial  of  the  cause.  The  account  stated  and  re- 
ported by  the  auditors,  and  nothing  else,  is  made  evidence 
by  the  statute  for  either  party  that  may  see  fit  to  use  it 
on  the  trial.  If  neither  party  thinks  proper  to  use  it,  it 
is  not  evidence  in  the  cause,  and,  if  used,  it  is  not  con- 
clusive, and  may  be  disproved  by  other  evidence.  It  is 
not  evidence  of  the  balance  found  Ijy  the  auditors  only, 
but  of  each  item  on  both  sides  of  the  account,  any  one  of 
which  may  be  disproved  on  the  trial,  without  aifecting 
the  other  items  in  the  account,  by  witnesses  who  have 
been  examined  before  the  auditors  or  any  comi^etent  evi- 
dence.** 

§  13.  Compensation  of  auditors. 

The  court  will  award  a  reasonable  compensation  to 
the  auditors,  which  the  plaintiff  is  required  to  pay,  and 
which  he  may  tax  in  his  bill  of  costs,  if  he  is  entitled  to 
costs  in  the  suit.^® 

REFRESHING  MEMORY 

See  Witnesses. 

REHEARING 

See  Supreme  Court. 

REINSTATEMENT 

See  Error,  Writ  of. 

RELATIVES 

See  JuDflES. 

49  Beard    v.    Spalding,    12    Mich.  SO.Jud.  Act,   ch.   18,   §82;    Conip. 

309;    Backus    v.    Gartner,    89    Mich.       Laws  1915,  §12654. 
209. 
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RELATORS 

See  Mandamus;  Qro  Warranto. 

RELEASE 

Release  is  an  affirmative  defense  special  notice  of 
wh-icli  must  be  given  under  the  general  issue  ^  and  tlie 
burden  of  proving  which  is  on  the  party  asserting  it.^ 
Release  of  property  attached  on  giving  a  bond  is  else- 
where noticed,'  as  is  tlie  release  of  property  replevined.'* 

Form  of  Notice  of  Release  Under  Plea  of  General  Issue 

To  the  said  Plaintiff: 

You  will  jjlease  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  and  insist,  in  his  defense:  1.  That,  after 
the  making  of  the  said  several  promises  and  undertakings  in  the  declaration 
of  the  said  plaintiff  in  this  cause  mentioned,  and  before  the  commencement 

of  this  suit,  to  wit,  on ,  at   ,  the  said  plaintiff,  by  his  certain 

writing  of  release,  sealed  with  his  seal,  a  copy  of  which  is  hereto  annexed, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  did  remise,  release  and 
forever  quitclaim  unto  the  said  defendant  and  his  heirs,  executors  and 
administrators  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  each  and  every  of  them,  and  all  sum  and  sums 
of  money  tlien  due  and  owing,  or  thereafter  to  become  due,  together 
with  all  manner  of  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  reckonings,  accounts, 
judgments,  executions,  damages  and  demands  whatsoever,  both  at  law  and 
in  equity,  or  otherwise  howsoever,  which  he,  the  said  plaintiff,  then  had,  or 
which  he  should  or  might  at  any  time  thereafter  have,  claim,  allege  or 
demand  against  the  said  defendant  for  or  by  reason  or  means  thereof. 

K.   L., 


Attorney  for  Defendant. 


See  Trial. 
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REMEDIES 


See  Elkction   of  T^ExrF.DiE.s ;    AcTiON.s;    and   title   of   particular  actions 
and  proceedings. 

1  See  Pleading.  3  See  Attachment. 

2  Cottrell     v.      Michigan      United  4  See  Replevin. 
Traction  Co.,  184  Mich.  221. 
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REMITTITUR 

See  Error,  Writ  of. 

REMOVAL 

See  Attorneys;  Attachment;  Papers  and  Notices. 

REMOVAL   OF   CAUSES 

See  Appearance;   Mandamus;   Error,  Writ  of. 

RENT 

See  Leases;  Garnishment;  Ejectment;  Limitation  of  Actions. 

REOPENING  CASE 

See  Trial. 

REPETITION 

See    Trial;    Witnesses;    Instructions    to    Jury;    Assignments    of 
Error. 

REPLEVIN 

§    1.  Nature  of  action  and  when  it  lies. 

§    2.  Unlawful  detention  as  gist  of  action. 

§    3.  Necessity  for  want  of  possession  by  plaintiff. 

§    4.  Necessity  for  unlawful  possession  by  defendant. 

§    5.  Intermingled  property, 

§    6.  Statutory  exceptions. 

§    7.  Actions  for  beasts  distrained. 

§    8.  Demand  as  condition  precedent. 

§    9.  Who  may  sue. 

§  10.  Neces.sity  for  right  to  possession. 

§  11.  Joint  tenants  and  tenants  in  common. 

§  12.  Property  for  which  action  lies. 

§1.3.  Property   levied   on  by  execution  or  attachment. 

§14.  Property  taken  under  tax  warrant. 

§  15.  Defenses. 
§16.  Cross-replevin. 
§  17.  Affidavit  for  writ. 
§  18.  Writ. 

§  19.  When  returnable. 

§  20.  Description  of  property. 

§21.  Alias  or  pluries  writ. 


s 
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§  22.  Service  of  writ  on  defendant. 

§  23.  Execution  of  writ  by  taking  property. 

§24.  Return  of  writ. 

§  25.  Effect  of  failure  to  find  property  or  deliver  it  to  plaintiff. 
§  26.  Bond. 

§  27,  Excepting  to  sureties  and  requiring  new  bond. 

§  28.  Failure  of  sureties  to  justify. 

§  29.  Liability  of  sheriff  if  sureties  fail  to  justify. 

§  30.  Actions  on  bonds. 

§  31.  Dismissing  or  vacating  writ. 

§  32.  Pleadings Declaration. 

§  33.  Plea. 

§  34.  Set-off  or  counterclaim. 

§  35.  Evidence. 

§  36.  Scope  of  inquiry  on  trial. 

§  37.  Suggestions. 

§  38.  Discontinuance  of  action. 
§  39.  Verdict  and  findings. 
§  40.  Damages. 

§  41.  Damages  recoverable  by  defendant. 

§  42.  Assessment  of  damages. 

§  43.  Judgment. 

§44.  For  plaintiff  where  goods  not  delivered  to  him. 

§45.  For  plaintiff  where  property  has  been  delivered  to  him. 

§  46.  For  defendant. 

S  47.  Where  eitiuT  party  has  only  a  lien  or  special  property. 

§  48. Where  return  of  property  waived. 

§  49.  Where  property  replevied  had  been  attached. 

§  50.  By  default. 

§  51.  On  discontinuance. 

§  52.  Of  nonsuit. 

§  53.  On  issue  of  law. 

§54.  Effect  of  judgment. 

§  55.  Executions. 

§56.  Against  prinoij)al  and  sureties  on  bond. 

§  57.  New  executions  and  body  executions. 

Cross-references:  Venue;  Commencement  of  Actions;  Limitation 
or  Actions;  Abatement. 

§  1.  Nature  of  action  and  when  it  lies. 

Replevin  lies,  under  the  Michigan  statute,  when  any 
' '  goods  or  chattels ' '  have  been  '■  *  unlawfully  taken  or  un- 
lawfully detained,"  for  the  ** recovery  thereof  and  for 
the  recovery  of  the  damages  sustained  by  such  unlawful 
taking  or  detention,"  except  in  the  cases  otherwise  speci- 
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fied  ill  the  chapter  of  the  Judicature  Act  relating  to 
replevin.^  It  is  peculiarly  a  possessory  action,^  and  does 
not  necessarily  determine  the  title  to  property.^  It  is  the 
only  remedy  to  obtain  specific  chattels.*  It  is  the  condi- 
tion and  situation  of  things  when  the  suit  is  commenced 
which  furnishes  the  ground  for  the  actions.*  This  action 
is  peculiar  in  its  objects,  and  the  manner  of  commencing 
the  action;  its  object  being  to  obtain  the  possession  of 
the  identical  thing  demanded,  as  well  as  damages  for  the 
unlawful  detention  of  it;  and  it  is  always  commenced  by 
writ,  the  form  of  which  is  essentially  different  from  that 
of  the  first  process  in  other  personal  actions.  If  the  de- 
fendant recover,  he  is  entitled  to  judgment,  not  merely 
for  costs,  but  for  the  return  of  the  property,  or  its  value, 
or  the  amount  of  his  lien  thereon,  and  damages.  In  other 
respects  the  proceedings  are  substantially  the  same  as 
in  ordinary  personal  actions. 

An  action  for  conversion,  formerly  known  as  trover 
but  now  classified  as  an  action  of  trespass  on  the  case 
by  the  Judicature  Act,  is  generally  a  concurrent  remedy 
to  recover  damages,^  although  in  some  cases  one  action 
will  lie  and  the  other  not.''' 

§  2.  Unlawful  detention  as  gist  of  action. 

At  common  law,  replevin  could  be  maintained  only 
where  the  original,  as  well  as  the  subsequent,  detention 
was  unlawful.  Detinue  was  the  common  law  action  to 
obtain  the  property  where  the  defendant  came  rightfully 
into  possession   and   the   detention  only  was  wrongful. 

iJud.  Act,  ch.  27,  §§1-3;   Comp.  See   also   Mendelsohn   v.    Smith,   27 

Laws  1915,  §§  13080-13082.  Mich.  2. 

2  ?:i(lredge  v.  Sherman,  70  Mich.  5  Abcr  v.  Biatton,  60  Mich.  357; 
266.  Gary  v.  Hewitt,  26  Mich.  228. 

3  Pearl  v.  Garlock,  61  Mich.  419;  6  See  McBrian  v.  Morrison,  .55 
Hickey  v.  Hinsdale,  12  Mich.  99.  Mich.  351,  354;  Fitch  v.  Newberry, 
See   Parmalee   v.   Loomis,   24   Mich.  1  Doug.   1. 

242.  7  Gamble  v.  Cook,  106  Mich.  561. 

4Corbitt  V.  Brong,  44  Mich.  150. 
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The  object  of  the  Michigan  statutory  provision  was  to 
extend  the  remedy  by  replevin  so  as  to  inchide  both 
classes  of  cases.  But,  in  both  equally,  there  must  be  an 
unlawful  detention  at  the  time  of  the  institution  of  the 
suit.     This  detention  is  the  whole  gist  of  the  action.* 

§  3.  Necessity  for  want  of  possession  by  plaintiff. 

The  action  was  formerly  used  principally  in  cases  of 
distress,  but  it  seems  that  it  might  be  used  in  any  case 
where  the  owner  had  goods  taken  from  him  by  another.® 
It  was  said  to  be  of  two  sorts,  namely,  in  the  detinet  and 
in  the  detinuet;  the  former,  where  goods  were  still  de- 
tained by  the  person  who  took  them,  and  the  latter,  as 
the  word  imports,  when  the  goods  had  been  delivered  to 
the  plaintiff.^"  But  in  Michigan,  the  action  of  replevin 
is  peculiarly  a  possessory  action;  and  its  primary  object 
is  to  enable  the  plaintiff  to  obtain  the  actual  possession 
of  property  wrongfully  detained  from  him  by  the  de- 
fendant at  the  time  the  action  is  brought."  The  statute 
and  the  whole  theory  of  the  action  go  upon  the  assump- 
tion that  the  plaintiff  is  not  in  actual  possession  of  the 
l)roperty,  and  that  the  defendant  wrongfully  withholds 
that  possession  from  him.     (Consequently,  the  foi-m  in 

SHickey  v.  Hinsdale,  12  Mu-li.  09;  Bacon  v.  Davis,  30  Mich.  I.'jT; 
99;  Gildas  v.  Crosby,  61  Mich.  4i;5;  Burt  v.  Burt,  41  Mich.  82;  Wool- 
Sexton  V.  McDowd,  SS  Mich.  148;  ston  v.  Smead,  42  Mich.  .54;  Hess  v. 
Clark  V.  West,  2.3  Mich.  242;  Cad-  Griggs,  43  Mich.  397;  Eldridge  v. 
well  V.  Pray,  41  Mich.  307;  Hunt  v.  Sherman,  70  Mich.  266;  Hatch  v. 
Strew,  33  Mich.  85.  Fowler,    28    Mich.    205;     Henry    v. 

A    detention    appears    when    it    is  Ferguson,    55    Mieh.    399;    Adrianee 

shown   that   the   defendant    withheld  v.  Rutherford,  57  Mich.   170;   Pearl 

the   goods  and  prevented  the   plain  v.  Garlock,  61  Mich.  419;   Sexton  v. 

tiff  from  having  the  possession  of  McDowd,  38  Mich.  148;  Gildas  v. 
them.   Johnson  v.  Moore,  28  Mich.  3.    .  Crosby,  61  Mich.  413;  Rose  v.  Eaton, 

»1   Chit.   PI.   181;    Steph.  PI.   52;  77  Mich.  247;   Reid,  Murdock  &  Co. 

Williamson    v.    Ringgold,   4    Crancli,  v.  Ferris,  112  Mich.  693;   Corbitt  v. 

C.  C.  41,  Fed.  Cas.  No.  17,755.  Brong,  44  Mich.  150;   Mondeisolin  v. 

101  Chit.  PI.  182.  Smith,  27  Mich.  2. 

11  Hickey    v.    Hinsdale,    12    Mich. 
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the  detinuit  does  not  obtain  in  this  state,  or,  in  other 
words,  the  plaintiff  cannot  recover  in  replevin  if  the 
goods  have  been  delivered  to  him  before  he  brings  suit. 
And  so  it  is  said  that  a  mere  claim  to  the  right  of  posses- 
sion by  another  cannot  give  the  right  to  maintain  re- 
plevin while  the  plaintiff  has  the  possession  in  fact,  the 
action  being  not  in  the  nature  of  a  bill  quia  timet. ^^  On 
the  other  hand,  the  form  of  the  action  under  the  statute 
is  always  in  the  detinet,  and  tliis,  whether  the  original 
taking  by  the  defendant  was  wrongful  or  not.^' 

§  4.  Necessity  for  unlawful  possession  by  defendant. 

Replevin  being  an  action  whose  gist  is  the  unlawful 
detention  of  one's  property  by  another,  it  follows  that  it 
cannot  be  maintained  against  one  who  does  not  detain 
the  property  or  whose  detention  of  it  is  lawful.  And  so 
it  is  held  in  numerous  cases  that,  in  general,  replevin 
will  not  lie  against  one  who  is  not  in  possession  and  who 
cannot  deliver  the  property,"  and  hence  it  is  generally 
held  that  the  possession  of  an  officer  who  has  seized 
goods  on  process  in  his  hands  is  not  to  be  considered  the 
possession  of  either  the  creditor  or  debtor  in  the  writ  and 
replevin  does  not  lie  against  the  latter.*^ 

WHickey    v.    Hinsdale,    12    Mieh.  hart,  137  Mieh.  5;    Hall  v.  City  of 

99;    Bacon  v.  Davis,  ?.0  Mifh.   1.17;  Kalamazoo,   LSI   Mich.   404;   Barnes 

Gidday    v.    Withcrspoon,    ?,5    Mich.  v.   Gardner,  60   Mich.   1.33;    Aber  v. 

368;    Hinchman   v.   Doak,   48   Mich.  Bratton,    60    Mich.    3.'57;    Jenney   v. 

168;  Morrison  v.  Lnmbard,  48  Mich.  Mnssey  Tp.,  121  Mich.  229;   House 

548.  V.   Turner,   106  Mich.  240;    Eales  v. 

13  Le  Roy  v.  East  Saginaw  City  Francis,  115  Mich.  636;  Marcelletti 
R.  Co.,  18  Mich.  233;  Charpentier  v.  Hawley,  187  Mich.  400;  Reid, 
V.  Bresnahan,  74  Mich.  48.  Murdoch  &  Co.  v.  Parks,  122  Mich. 

14  Hinchman    v.    Doak,    48    Mich.  ;'.63. 

168;  Gildas  V.  Crosby,  61  Mich.  413;  '      15  Marcelletti      v.      Hawley,      187 

Burt  V.  Burt.  41  Mich.  83;  Morrison  Mich.  400,  where  defendant  refused 

V.   Lumbard,   48   Mich.   548;    Sexton  to  retake  possession  as  requested  by 

V.   McDowd,   38   Mich.   148;    Hickey  officer;    House  v.  Turner,  106  Mich. 

V.  Hinsdale,  12  Mich.   99;   Bacon  v.  240. 
Davis,  30  Mich.  L')7 ;   Clute  v.  Ever- 
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But  if  one  has  concealed,  removed  or  disposed  of  the 
property  with  the  intent  of  avoiding:  the  writ,  he  is  never- 
theless liable  in  replevin,  although  he  is  not  in  possession 
at  the  time  the  writ  is  issued. ^^  AV'here  the  taking  is 
wrongful,  or  where  the  taking  is  lawful  but  the  property 
is  disposed  of  wrongfully,  and  the  plaintitf  has  no  knowl- 
edge of  its  disposition  at  the  time  of  the  issuance  of  the 
writ,  he  may  be  permitted  to  recover  his  damages  against 
the  wrongdoer  even  though  the  latter  had  not  actual  pos- 
session when  the  writ  was  issued, — an  exception  to  the 
general  rule.^''' 

§  5.  Intermingled  property. 

If  the  property  of  plaintiff  is  so  intermingled  with  the 
property  of  defendant  that  it  cannot  be  identified,  re- 
plevin does  not  lie,  it  seems." 

§  6.  Statutory  exceptions. 

The  statute  provides  that  replevin  may  be  brought  in 
case  of  unlawful  taking  or  detention  of  goods  or  chattels, 
** except  in  the  cases  hereinafter  excepted."  These  so- 
called  exceptions  are  as  follows:  "No  replevin  shall  lie 
at  the  suit  of  the  defendant  in  any  execution  or  attach- 
ment to  recover  goods  or  chattels  seized  by  virtue  thereof, 
unless  such  goods  or  cliattels  are  exempted  by  law  from 
such  execution  or  attachment. ' '  ^*  However,  where  the 
execution  is  issued  on  a  judgment  absolutely  void  for 
^\-nnt  of  jurisdiction  in  the  court  rendering  it,  replevin 

IGGildas  V.  Crosby,  61  Mich.  41:5;  v.  Provinski,  90  Mich.  ;?51 ;   Hansel- 

Coonicr  v.  Gale   Mfg.  Co.,  40  Mich.  man   v.   Kegel,    60   Mich.   540;    Fer- 

691;  Hall  v.  City  of  Kalamazoo,  I'M  guson    v.    Washer,    49    Mich.    ;W0; 

Mich.  404.  Beach  v.  Botsford,  1  Doug.  199. 

17  Anderson  v.  Boneman,  199  I'nder  this  statute,  copartners 
Mich.   ~>','i2.  cannot    bring   replevin    for   property 

18  Kort  V.  Endehnan,  202  Mitli.  attnclicd  wliere  the  firm  does  not 
289.  claim      it      as      exempt      property. 

19  Jud.  Act,  ch.  27,  So;  Conip.  Cottcsmaii  v.  Chipman,  12-j  Mich. 
Laws  1915,  §  13082.     See  also  Dayo  (id. 
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may  be  maintained  by  one  whose  goods  are  seized  lliere- 
luider.''"  So  replevin  lies  for  goods  and  cliattels  seized 
under  an  attachment  or  execution  against  a  third  person,^^ 
and  for  exempt  property  taken  on  execution  or  attach- 
ment,^^ 

Replevin  does  not  lie  * '  for  any  property  taken  by  virtue 
of  any  warrant  for  the  collection  of  any  tax  assessment  or 
fine,  in  pursuance  of  any  statute  of  this  state.  "^^  But 
replevin  lies  for  property  seized  under  a  tax  warrant  for 
a  tax  assessed  against  a  third  party,^*  or  where  there 
could  have  been  no  tax  levied  by  regular  proceedings, 
there  being  no  jurisdiction  or  authority  to  levy  the  tax;  ^^ 
but  where  the  tax  roll  and  warrant  appear  to  be  regular 
upon  their  face,  and  property  of  a  person  assessed  is 
seized  to  satisfy  a  tax  assessed  upon  such  roll,  replevin 
will  not  lie  at  the  suit  of  such  person  against  the  officer.^^ 


20  Iron  Cliffs  Co.  v.  Lahais,  52 
Mich.   394. 

21  Hopkins  v.  Bishop,  91  Mich. 
328. 

22  Elliott  V.  Whitmore,  5  Mich. 
532;  Hanselman  v.  Kegel,  60  Mich. 
540;  Vanderhorst  v.  Bacon,  38  Mich. 
669;  Ferguson  v.  Washer,  49  Mich, 
390. 

The  owner  or  purchaser  of  exempt 
projierty  may  bring  replevin  against 
an  officer  levying  thereon,  in  a 
proper  case.  McCormick  v.  Kistler, 
175  Mich.  422. 

23Ju(l.  Act,  ch.  27,  §2;  Comp. 
Laws  1915,  §  13081  ;  Northwestern 
Cooperage  &  Lumber  Co.  v.  Scott, 
12;')  Mich.  357;  Forster  v.  Brown, 
119  Mich.  86;  Robert.s  v.  Denio,  118 
Mich.  544;  Scott  v.  Whelan,  96 
Mich.  624;  Boyce  v.  Peterson,  84 
Mich.  490;  Hood  v.  .Tudkins,  61 
Mich.  575;  Hill  v.  Ciraham,  72  Mich. 
659. 

This  section  prohibits  replevin 
nhcre    the    warrant    is    prima    facie 


fair  and  a  portion  of  the  tax  is 
valid.  Gow  v.  Stoddard,  164  Mich. 
335. 

This  is  so  whether  the  warrant  be 
issued  irregularly  or  erroneously,  if, 
on  its  face,  it  gives  authority  to  the 
officer  to  collect  the  tax  or  fine. 
Le  Roy  v.  East  Saginaw  City  R. 
Co.,  18  Mich.  233.  But  if  the  prop- 
erty assessed  be  not  subject  to  as- 
sessment for  taxes,  replevin  will  lie 
(Id.),  as  where  there  was  no  .juris- 
diction to  levy  the  tax.  McCoy  v. 
Anderson,  47  Mich.  502;  Lantis  v. 
Reithmiller,  95  Mich.  45. 

24  Le  Roy  v.  East  Saginaw  City 
R.  Co.,  18  Mich.  233;  McCoy  v. 
Anderson,  47  Mich.  502;  Boyce  v. 
Cutter,  70  Mich.  539;  Lantis  v. 
Reithmiller,  95  Mich  45. 

25Tousey  v.  Post,  91  Mich.  631; 
Whittaker  v.  Fuller,  96  Mich.  141: 
Travels  v.  Inslee,  19  Mich.  98;  Hall 
V.  Moriarity,  57  Mich.  345. 

26  Hill  V.  Wright,  49  Mich.  229; 
Hill    V.     Graham,     72     Mich.     659; 
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§7. 


Action  for  beasts  distrained. 


Replevin  for  beasts  distrained  does  not  lie  under  the 
general  statute  but  must  be  brought  under  the  special 
statute  relating  thereto."  However,  replevin  in  the  gen- 
eral form  is  the  proper  remedy  to  recover  cattle  dis- 
trained damage  feasant,  where  defendant  has  not  acted 
in  good  faitli  in  making  the  distraint.^® 


§8. 


Demand  as  condition  precedent. 


While  replevin  may  be  now  maintained  regardless  of 
whether  the  original  taking  by  the  defendant  was  wrong- 
ful or  not,  the  plaintiff,  in  any  case  in  which  the  defend- 
ant became  lawfully  possessed  of  the  property,  must 
prove  a  demand  for  it  of  the  defendant  and  a  refusal  by 
him  to  deliver  it;  for,  when  the  taking  is  lawful  and  there 
has  been  no  wrongful  conversion  by  the  defendant,  there 
is  nothing  to  put  the  defendant  in  the  wrong  until  the 
person  entitled  has  made  a  demand  for  the  property  and 
the  defendant  has  refused  to  give  it  up.^*  But  where  the 
original  taking  was  unlawful,  no  demand  is  necessary.*" 


Boyce  v.  Stevens,  86  Mich.  549; 
Boyce  v.  Peterson,  84  Mich.  490; 
Fletcher  v.  Post,  104  Mich.  424; 
Hood  V.  Judkins,  61  Mich.  575; 
Thayer  Lumber  Co.  v.  Dean,  73 
Mich.  463;  Roberts  v  Denio,  118 
Mich.  544;  Curtiss  v.  Witt,  110 
Mich.  131;  Forster  v.  Brown,  119 
Mich.  86;  Northwestern  Cooperage 
&  Lumber  Co.  v.  Scott,  123  Mich. 
357;  Michigan,  etc.,  Power  Co.  v. 
Atwood,  126  Mich.  651;  Gow  v. 
Stoddard,  164  Mich.  335;  Scott  v. 
Whelan,  96  Midi.  624. 

27  See  Animals. 

28  See  Animals. 

29  Detroit  Safe  Co.  v.  Myer,  192 
Mich.  215;  Adams  v.  Wood,  51 
Mich.  411;  Ellis  v.  Siiniikins.  81 
Mich.  1 ;  Campln'll  v.  Qiiackciihusli, 
33   Mich.  288;   Gamble  v.  Cuok,  1U6 


Mich.  561;  Breiteuwischer  v.  Clough, 
111  Mich.  6;  Cobbey,  Repl.  448; 
New  Home  Sewing  Machine  Co.  v. 
Bothane,  70  Mich.  443;  Broun  v. 
Coon,  59  Mich.  596;  Grand  Rapids 
Chair  Co.  v.  Lyon,  73  Mich.  438; 
Anderson  v.  Pendl,  153  Mich.  693. 

The  right  of  a  mortgagee  to  take 
possession  of  mortgaged  property 
upon  a  breach  of  the  condition  is 
optional,  and  replevin  does  not  lie 
in  such  a  ease  until  demand  made. 
Cadwell  v.  Pray,  41  Mich.  307. 

30  Koj)lial  V.  Weisonberger,  191 
Mich.  448;  Le  Roy  v.  East  Saginaw 
City  R.  Co.,  18  Mich.  233;  Beit 
whistle  V.  Goodrich,  53  Mich.  457 ; 
Trudo  V.  Anderson,  10  Mich.  357; 
Ballon  V.  O'Brien,  20  Mich.  304; 
Carl  V.  McGonigal,  58  Mich.  5(57; 
Wlilliiey  V.  McConncll,  29  Midi.  12; 
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However,  where  the  property  has  been  seized  as  the 
property  of  another  person,  no  demand  is  necessary  to 
enable  the  true  owner  to  recover  it.^^  Where  defendant 
claims  title  to  the  property,  no  demand  is  necessary,^^ 
nor  need  a  demand  be  made  of  a  person  having  no  con- 
trol over  the  property.^^  Where  property  is  obtained  by 
an  innocent  person  from  one  who  had  no  authority  to 
transfer  it,  a  demand  has  been  held  unnecessary,'*  espe- 
cially where  the  transferee  knew  that  it  was  claimed  by 
other  persons.'*  If  defendant  would  have  refused  the 
demand  in  any  event,  and  he  had  knowledge  of  the  facts, 
it  seems  that  the  want  of  a  demand  is  not  fatal.'® 

The  sufficiency  of  the  demand  depends  upon  no  fixed 
rules  except  that  it  must  have  been  mutually  understood 
by  the  parties.'''' 


Vanderhorst  v.  Bacon,  38  Mkh.  669 ; 
Pangborn  v.  Kuemenapp,  74  Mich. 
572;  Koch  v.  Lyon,  82  Mich.  513; 
Reeder  v.  Moore,  95  Mich.  594; 
Hopkins  v.  Bishop,  91  Mich.  328; 
Merrill  v.  Denton,  73  Mich.  628; 
Eamcau  v.  Valley,  168  Mich.  569; 
Denton  v.  Smith,  61  Mich.  431. 

But  where  the  taking,  although 
wrongful,  arises  out  of  contract  re- 
lations with  the  rightful  owner,  and 
it  is  claimed  to  be  in  pursuance 
thereof,  a  demand  is  necessary. 
Adams  v.  Wood,  51  Mich.  411. 

31  Hopkins  v.  Bishop,  91  Mich. 
328. 

So  one  to  whom  goods  have  been 
assigned  by  way  of  security,  but 
who  has  allowed  them  to  remain  in 
the  possession  of  tlie  assignor,  is  not 
obliged  to  demand  them  upon  bring- 
ing replevin  against  an  officer  who 
has  seized  them  under  an  execution 
against  the  assignor.  .Jackson  v. 
Dean,  1  Doug.  519. 

32 Breitenwischer  v.  Clough,  111 
Mich.  6. 


Gardner,    60    Mich. 


O  'Brien,    20    Mich. 
Anderson,   10   Mich. 


33  Barnes 
133. 

34  Ballou 
304;  Trudo 
357. 

The  question  of  intent  or  good 
faith  in  one  receiving  property  from 
a  wrongful  taker,  where  the  owner 
has  been  guilty  of  no  wrong  or  neg- 
ligence, is  immaterial,  in  so  far  as 
the  right  to  recover  is  concerned. 
Thus  when  property  is  disposed  of 
by  one  having  it  in  charge,  but 
without  authority,  the  owner  may 
bring  replevin  without  any  previous 
demand,  though  the  property  is  in 
the  hands  of  one  who  purchased  it 
in  good  faith,  and  without  notice  of 
the  title  of  the  real  owner.  Trudo 
V.  Anderson,  supra.  But  see  Becker 
V.  Vandercook,  54  Mich.  114. 

35  Log  Owners'  Booming  Co.  v. 
Hubl)ell,   135   Mich.   65. 

36  Rameau  v.  Valley,  168  Midi. 
569. 

37  See  Atkinson  v.  Japink,  186 
Mich.  335. 
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When  a  demand  and  refusal  are  necessary,  the  demand 
should  be  made  and  the  defendant  given  a  reasonable 
time  to  comply  with  it  before  the  suit  is  commenced,  since 
ordinarily  the  state  of  things  existing  when  the  writ  is 
issued  will  control  the  determination  of  the  suit,^*  and 
the  plaintiff's  cause  of  action  should  be  complete  at  that 
time.  Therefore,  in  a  case  where  a  demand  is  necessary, 
it  will  not  be  sufficient  that  the  officer  makes  a  demand 
while  he  has  the  writ  in  his  possession  and  ready  for 
service.'® 

Who  may  make  the  demand  and  on  whom  to  be  made 
is  sometimes  necessary  to  be  decided.*"  A  demand  upon 
one  of  the  persons  in  joint  possession  is  sufficient,*^  as  is 
a  demand  on  an  agent  of  defendant.*^  So  a  demand  made 
by  plaintiff  as  an  agent  of  the  owner  before  the  death  of 
the  latter  is  sufficient."  The  person  making  the  demand 
need  not,  it  seems,  state  the  nature  of  his  interest." 

A  demand  in  direct  violation  of  an  injunction  is  in- 
sufficient.** 

§  9.  Who  may  sue. 

Replevin  being  a  possessory  action,  the  title  to  the 
property,  that  is  tlie  general  ownership,  is  not  necessarily 
involved.  Plaintiff  need  not  be  the  general  owner  of  the 
property  if  he  has  a  present  right  of  possession.**^  For 
instance,  replevin  may  be  brought  by  a  chattel  mortgagee 

88  Fletc-her  V.  McMillan,  ]0;i  Mich.  42  Congdon    v.    Bailey,    121    Midi. 

494;  Belden  v.  Laing,  8  Mich.  500;  570. 

Hickey    v.    Hinsdale,    12    Mich.    99;  43  Afooie    v.    Marhon,     124    Midi. 

Wilbur  V.  Flood,  16  Mich.  40;  Clark  216. 

V.  West,  2',\  Mich.  242;  Gary  v.  Hew-  44  Sdiodlciaf't     v.     Siinpsoii,     12:1 

itt,  26  Mich.  228;   Burt  v.  Burt,  41  Mich.   215. 

Mich.  82.  45  8,„ith   v.   Smith,   52   Mich.   538. 

39  Darling  V.  Tegier,  .'.O  Mich.  54.  46  San  ford    v.   Millikin,    144   Mich. 

40  See  Detroit  Safe  Co.  v.  Myer,  311;  Gamble  v.  Cook,  106  Mich. 
192  Mich.  215.  561  ;    Woolston   v.    Sniead,  42   Mich. 

41  McGregor    v.    Cole,    100    Mich.  54;   Bolden  v.  Laing,  8  Mich.  500. 
262. 
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where  he  is  entitled  to  possession,*''  or  by  a  lessee,*®  or  by 
one  who  has  a  right  by  contract  with  the  owner  to  use 
the  property  whenever  he  desires.*®  So  the  action  may 
be  bronght  in  a  proper  case  by  a  partner,^''  execution 
purchasers,"  a  supervisor,^^  legatees,^^  tlie  owner  of 
property  subject  to  a  mechanics'  lien,®*  a  sheriff,"  or  a 
receiptor  to  the  sheriff.®^ 

Whether  the  seller  of  property  may  maintain  replevin 
on  the  theory  that  the  sale  is  a  conditional  one  is  not  en- 
tirely clear.*"  A  seller  of  property  who  has  received  the 
purchase  price  cannot  maintain  replevin  to  recover  prop- 
erty sold,  on  the  ground  of  fraud,  without  first  repaying 
or  tendering  the  purchase  price.®® 

The  owner  of  the  original  title  to  lands  cannot  main- 
tain replevin  for  timber  cut  therefrom,  while  a  valid 
outstanding  tax  title  is  held  by  another,  where  the  period 
of  exemption  has  expired,  although  the  statutory  notice 
has  not  been  served  by  or  on  behalf  of  the  holder  of  the 
tax  title.®® 

§  10.  Necessity  for  right  to  possession. 

Replevin  can  be  maintained  only  by  one  entitled  to  the 
possession  at  the  time  the  suit  was  commenced,^**  as  pro- 

47Norris    v.    Voshurgh,   98    Mich.  55  First  Nat.  Bank  v.  Crowley,  24 

426.  Mich.  492. 

48Whittaker   v.    Fuller,   96   Mich.  56  Burk  v.  Webb,  ?,2  Mich.   173. 

141;  Hunt  v.  Strew,  ?,:i  Mich.  85.  57  Atkinson   v.   Japink,   186   Mich. 

49Tandler   v.   Saunders,   56   Mich.  335. 

142.  58Wendt    v.    McGuire,    194    Mich. 
50  Hutchinson  v.  Dubois,  45  Mich.  453,  457. 

143.  59Gustiii      V.      Fitzpatrifk,      182 
61  Marquette,   H.   &   O.   R.   Co.   v.  Mich.  640. 

Atkinson,  44  Mich.  166.  60  Gustin  v.   Embury  Clark  Lum- 

52  Phoenix  v.  Clark,  2  Mich.  327,  ber  Co.,  145  Mich.  101;  Farr  v.  Kil- 
to  recover  assessment  roll.  gour,     117    Mich.    227;     Upham    v. 

53  Eberstein  v.  Camp,  .".7  Mich.  Caldwell,  100  Mich.  264  (execution 
176.  jiurchaser    under    void    judgment)  ; 

64Bodlne  v.  Simmons,  .".8  Mich.  Myres  v.  Yaple,  60  Mich.  339;  Hunt 
G82.  v.  Strew,  33  Mich.  85;   Woolston  v. 
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vidod  by  statiite,'^^  but  wbo  is  not  in  possossion,^^  al- 
though one  who  has  a  present  right  of  possession  may 
sue  without  any  further  valuable  interest.^^  Sucli  a  one 
may,  therefore,  maintain  the  action  even  against  the 
general  ownei';  and,  on  the  other  hand,  the  genei-al  own- 
er cannot  maintain  it  against  such  person,  nor,  indeed, 
against  any  one  else,  even  one  who  has  no  right  of  i^osses- 
sion,  unless  the  general  owner  has  also  the  right  ol' 
possession.*^^ 

Hut  to  enable  a  person  to  maintain  I'eplevin,  it  is  not, 
ill  all  cases,  necessary  that  he  should  have  an  absolute 
I'ight  of  possession,  that  is,  a  right  of  ])ossession  as 
against  the  world.  If  the  plaintilT  was  in  the  actual 
and  peaceable  possession  of  the  property,  holding"  it 
subject  to  the  claims  of  persons  other  than  the  defend- 
ant, he  can  maintain  the  action  against  the  defendant, 
who,  as  a  mere  intruder  or  stranger,  takes  the  property 
from  him.^* 

It  is  not  essential  that  the  plaintiff  should  ever  have 


Smead,  42  Mich.  54;  Vanneter  v. 
Grossman,  39  Mich.  610;  Hess  v. 
Griggs,  4a  Mich.  897;  Eldridgc  v. 
Rhernian,  70  Mich.  266. 

Purchaser  of  goods  not  yet  re- 
ceived, see  Sandler  v.  Bresnali.nu, 
5;!  Mich.  367. 

AflSdavit  for  writ  must  so  state. 
See  §  17,  post. 

Person  cannot  sue  for  property 
held  as  collateral  before  payment 
of  secured  debt.  Adriance  v.  Kuth- 
erford,  57   Mich.   170. 

A  seller  of  an  automobile  who  re- 
tains title  until  the  purchase  i)rico 
or  any  judgment  rendered  therefor 
shall  be  paid  in  full,  holds  the  title 
merely  as  security,  and  cannot  re- 
plevin the  property  from  a  levying 
ofTicer.  Young  v.  Phillijjs.  202  Mich. 
480. 

Lessor  cannot  ordinarily  suf. 
2  Abbott— 31 


Hunt  V.  Strew,  33  Mich.  85.  But 
see  Warren  v.  Gutches,  71  Mich. 
407,  where  property  seized  under 
execution  actually  belonged  to  les- 
see. 

The  bailor  of  property  may  re- 
plevin it  in  a  proper  case.  See  Fried- 
rich  Music  House  v.  Harris,  200 
Mich.  421. 

61  ' '  Nor  shall  a  replevin  lie  at  the 
suit  of  any  other  person,  unless  he 
sliall,  at  the  time,  have  a  right  to 
reduce  into  his  pos.session  the  goods 
taken  or  detained."  Jud.  Act,  ch, 
27,  S3;   Comp.  Laws  1915,   S  13082. 

62  See  §  3,  ante. 

63  Woolston  v.  Smead,  42  Mich. 
54,  and  see  preceding  section. 

64  Hunt  V.  Strew,  33   Mich.   85. 

65  Van  Baalen  v.  Dean,  27  Mich. 
10  1;  Tandler  v.  Saunders,  56  Mich. 
142. 
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had  possession  before  bringing-  suit;  it  is  sufficient  if  lie 
have  a  present  right  to  it  at  the  time  the  suit  is  com- 
menced. 

§  11.  Joint  tenants  and  tenants  in  common. 

Inasmuch  as  one  cannot  maintain  replevin  unless  his 
right  to  possession  is  exclusive,  a  part  owner,  i.  e.,  an 
owner  of  an  undivided  part,  cannot  ordinarily  bring 
replevin.^^  It  is  well  settled  that  one  tenant  in  common 
of  personal  property  cannot  maintain  replevin  against 
his  cotenant,^'''  nor  against  a  third  person  from  whom 
plaintiff  has  acquired  an  undivided  interest,  where  plain- 
tiff's cotenant  will  be  deprived  of  his  right  to  possession 
by  the  execution  of  the  writ.^®  Thus  a  tenant  in  common 
of  logs  cannot  replevy  his  undivided  interest  from  a 
cotenant.*^^  It  is  held,  however,  that  a  tenant  in  common 
of  grain  may  bring  replevin  against  a  cotenant  who 
wrongfully  withholds  plaintiff's  share.'''" 

§  12.  Property  for  which  action  lies. 

The  statute  authorizes  the  action  to  be  brought  for 
''any  goods  or  chattels."  Where,  therefore,  personalty 
has  been  so  attached  to  the  realty  as  to  form  a  part  of  it, 
it  is  not  the  subject  of  replevin.'''^  But  where  growing- 
crops,  trees,  oi-e,  houses  or  any  other  thing,  being  a  part 
of  the  realty,  have  been  wrongfully  severed  and  removed 
from  it,  replevin  will  lie  at  the  suit  of  the  ])erson  entitled 
to  the  possession  of  them.'''^ 

66  Hpss   v.  Ori<igs,  4."5   Mich.   .".97.  Sutherland  v.  Carter,  52  Mich.  471 ; 

67  Wetherell    v.    Spencer,    .3   Mich.  (hapo  v.  Seybokl,  .".6  Mich.  444. 
12:'.,   127.     But   see   Wattles   v.    Du-  71  McAuliffe    v.    Mann,    .'57    Mich, 
hois,  67  Mich.  ?.].".,  where  lessee  had  ;"),-)9. 

repudiated  contract.  72  Cutter  v.  Wait,  l.'il   Mich.  508, 

68  Kindy  v.  Creen,  ?,2  Mich,  iUO.  house;  Michigan  Mut.  Life  Ins.  Co. 
But  see  Mc Arthur  v.  Oliver,  60  v.  Cronk,  9.'i  Mich.  49,  house;  Gill 
Mich.  605,  609.  v.    De    Armant,   90    Mich.    425,   ma 

69  Busch  V.   Nester,  70  Mich.  525.  chinery. 

70  Freese  v.  Arnold,  99  Mich.  IM;  T^eplovin  lies  to  recover  crops  sev- 
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Replevin  is  not  the  i)r()i)er  remedy  for  gettiii,u:  po.sses- 
sion  of  i)apers  filed  in  a  public  office,  on  principles  of  pub- 
lic policy;  '^  but  it  lies  at  the  suit  of  a  supervisor  for  an 
assessment  roll  wrongfully  detained  from  him.'''* 

Where  raw  material  has  been  taken  without  right  by 
a  party  and  by  him  manufactured  into  a  finished  product 
of  many  times  the  value  of  the  raw  material,  the  rule 
seems  to  be  that,  if  the  party  so  doing  was  not  a  willful 
trespasser  and  was  not  guilty  of  fraud  or  a  reckless  dis- 
regard of  the  rights  of  others,  but  committed  the  wrong 
unintentionally,  replevin  will  not  lie  at  the  suit  of  the 
owner  of  the  raw  material  to  recover  the  finished  ])ro- 
duct,  on  the  principle  that  it  would  be  highly  ine<]uitable 
to  allow  him  to  do  so,  the  value  of  the  raw  material  be- 
ing such  an  insignificant  part  of  the  aggregate  value  of 
the  finished  product,  but,  if  the  party,  in  appropriating 
the  material,  acted  as  a  willful  trespasser  or  with  fraud 
or  with  a  reckless  disregard  of  the  rights  of  others,  the 
rule  would  probably  be  different  and  would  permit  the 
owner  of  the  raw  material  to  recover  the  finished  i)roduct 
in  an  action  of  replevin.'''* 

Where  the  property  sought  to  be  recovered  has  been 
destroyed  before  demand  or  suit  brought,  replevin  is  not 
the  appropriate  remedy.'''^ 

The  action  does  not  lie  to  recover  the  body  of  a  dead 
])erson.''"' 

§  13.  Property  levied  on  by  execution  or  attachment. 

"No  replevin  shall  lie  at  the  suit  of  the  defendant  in 
any  execution  or  attachment  to  recover  goods  or  chattels 

pi'cd  from  the  realty,  since  by  sever-  76  Wetherbee    v.    Cireeu,    22    Mieli. 

ance    they    become    personal    prop-  311;   Anderson  v.  Besser,  ISl  Midi, 

ert}'.     Cronk  v.  Mulvaney,  ltj8  Midi.  481. 

;i4fi,  .'549.  76Giklas  v.  Crosby.  Gl  Mieli.  41^^. 

73  People    V.    State    Treasurer,    24  77  Reyes    v.     Konkel,    119    Mich. 

Mieh.  468,  550. 

74riienix  v.  Clark,  2  Midi.  L!27. 
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seized  by  virtue  thereof,  unless  such  goods  or  chattels 
are  exempted  by  law  from  such  execution  or  attach- 
ment." ''" 

§  14.  Property  taken  under  tax  warrant. 

By  statute,  as  an  exception  to  the  general  rule,  "no 
replevin  shall  lie  for  any  property  taken  by  virtue  of  any 
warrant  for  the  collection  of  any  tax,  assessment  or  fine, 
in  pursuance  of  any  statute  of  this  state.  "'^ 

§  15.  Defenses. 

In  some  cases,  defendant  may  disprove  plaintiff's  title 
to  the  property,*"  but  where  defendant  sliows  no  title 
or  right  to  possession,  he  cannot  attack  plaintiff's  title.'^ 
Where  defendant  is  an  officer,  he  may  show  that  plaintiff 
acquired  the  property  in  fraud  of  his  writ,'^  but  cannot 
show  that  the  property  was  acquired  b}^  jDlaintilf  hj 
fraud  on  third  persons  where  the  latter  make  no  com- 
plaint.®' Title  in  defendant  ordinarily  is  a  good  de- 
fense,'* but  ownership  in  a  third  person  is  generally  no 
defense,*'  nor  can  the  bona  fides  of  the  transfer  to  plaintiif 
be  attacked.**^  AVliere  plaintiff  claims  under  a  purchase 
from  the  true  owner,  and  defendant  shows  no  right  to  the 
property,  the  latter  cannot  set  up  as  a  defense  that  the 
assignment  to  plaintilf  was  defective.*'  The  existence 
of  a  mechanic's  lien  is  no  defense.**    Estoppel  of  plain- 

78Jud.    Act,    ch.    27,    §3;    Comp.  83  Town  v.   Tabor,  34  Mich.   262; 

Laws    1915,    §  13082,    and    see    §  6,  Hall  v.  Moriarty,  57  Mich.  345. 
ante.  84  Busch  v.  Nester,  70  Mich.  525. 

79Jud.    Act,    ch.    27,    §2;    Comp.  85  Eose    v.    Eaton,    77    Mich.    247. 

Laws    1915,    §13081,    and    sco    S  <i,  But  see  Colby  v.  Tortman,  115  Mich, 

ante.  95,  title  in  daughter  of  defendant. 

80  Nicholson    v.    Dyer,    45    Mich.  86  Gamble  v.  Gates,  97  Mich.  465. 

610.     Compare  Wilson  V.  Martin,  41  87  Conely    v.    Dudley,    111    Mich. 

Mich.  509.  122. 

81Raber  v.  Hyde,   138  Mich.   101.  88  Bodine    v.    Simmons,    38    Mith. 

82:!4    Cyc.    1414.      See    Pierce    v.  682. 
Hill,  35  Mich.   194. 
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til'f  to  assert  title  to  the  property  in  dispute,  by  his  con- 
duct, is  a  defense.*' 

§  16.  Cross-replevin. 

A  defendant  in  a  prior  replevin  suit  cannot  bring  re- 
plevin for  the  same  property  nor  can  a  third  person  in 
privity  with  him.®°  But  a  second  writ  of  replevin  can- 
not be  superseded  or  quashed  on  the  ground  that  it  is 
a  cross-replevin.'^ 

§  17.  Affidavit  for  writ. 

The  statute  provides  that  a  writ  of  replevin  shall  not 
be  executed  in  any  case,  unless  the  plaintiff  in  the  action 
or  some  other  person  having  a  knowledge  of  the  facts 
shall  make  and  annex  to  the  writ  an  affidavit,  stating 
that  the  plaintitf  in  the  action  is  then  lawfully  entitled 
to  the  possession  of  the  property  described  in  the  writ; 
that  the  same  has  not  been  taken  for  any  tax,  assessment 
or  fine  levied  by  virtue  of  any  law  of  this  state  nor  seized 
under  any  execution  or  attachment  against  the  goods 
and  chattels  of  such  plaintiff  liable  to  execution;  and 
that  such  goods  and  chattels  are  unlawfully  detained 
by  the  defendant  in  the  writ.'^ 

89  See  Veck  v.  Meatz,  192  Mich.  92  Jud.  Act,  ch.  27,  §5;  Comp. 
439;    Hogan    v.    Hogan,    102    Mich.       Laws  1915,  §  13084. 

641.  Affidavit    must    be    made    before 

90  Bchlen  v.  Laing,  8  Mich.  500;  writ  can  be  served.  Willjur  v. 
Clark  V.  West,  23  Mich.  242;  Fisher       Flood,  16  Mich.  40. 

V.  Busch,  64  Mich.   180    (holding  it  Cause  of  action  must  be  complete 

immaterial    that    parties    in    second  before    affida%-it   is    made.      Darling 

suit   were   not   identical   with    those  v.  Tegler,  30  Mich.  54. 
in   first   suit  where   new  parties   did  The  affidavit  must  show  by  whom 

not   claim   an   interest   in   the   prop-  the  property  is  detained,  and  hence 

erty  or  right  tliereto  different  from  an  affidavit  that  it  was  detained  by 

or    independent    of    the    parties    to  defendant     is    some     evidence     that 

the    first    suit)  ;    Simon    v.    Leland,  plaintiff   did   not   know   that   it   had 

105  Mich.  226;  Id.,  105  Mich.  299.  been   transferred  to  another  person. 

91  Fisher  v.  Marquette  Circuit  Anderson  v.  Boneman,  199  Mich. 
Judge,  58  Mich.  450.  532. 
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The  jurisdiction  to  ' '  issue ' '  the  writ  of  replevin  in  the 
circuit  court  does  not,  however,  depend  upon  the  affi- 
davit.*^ On  tlie  other  hand,  the  statute  contemplates  the 
issuing  of  the  writ  before  any  affidavit  is  made,  but  pro- 
vides that  it  shall  not  be  "executed"  until  the  plaintilT 
in  the  action  or  some  other  person  having  knowledge  of 
the  facts  shall  make  and  annex  to  the  writ  the  requisite 
affidavit.** 

If  the  affidavit  be  informal,  a  plea  of  the  general  issue 
by  the  defendant  is  a  waiver  of  the  informality.*^  A  de- 
fect in  the  affidavit  is  not  jurisdictional,  and  may  be 
cured  by  amendment  in  the  discretion  of  tlie  court.*^ 
But  the  affidavit  should  contain  all  the  essential  allega- 
tions prescribed  by  the  statute,  and  should  invariably 
state  that  the  property  "has  not  been  taken  for  any  tax, 
assessment  or  fine,  levied  by  virtue  of  any  law  of  this 
state.  "*''^  The  affidavit  need  not  contain  a  description 
of  the  property,  but  may  refer  to  the  writ  for  it.*' 


93  Baker  v.  Dubois,  32  Mich.  92. 
Compare  Bloomingdale  v.  Chitteu- 
den,  75  Mich.  305. 

94  Baker  v.  Dubois,  32  Mich.  92; 
Taylor  v.  Buck,  100  Mich.  181. 

96  Baker  v.  Dubois,  32  Mich.  92; 
Clark  V.  Dunlap,  50  Mich.  492. 

96  Taylor  v.  Buck,  100  Mich.  181  ; 
Smith  V.  Dodge,  37  Mich.  354;  E. 
S.  Knowles  &  Son  v.  Cavanaugh, 
144  Mich.  260;  Bloomingdale  v. 
Chittenden,  75  Mich.  305;  Church- 
ill V.  Eea,  126  Mich.  175. 

Affidavit  sufficient  where  indi- 
vidual names  of  plaintiffs  appeared 
therein,  instead  of  the  word  "plain- 
tiffs," as  used  in  statute.  Stevev 
V.  Brown,  119  Mich.  196. 

When  the  affidavit  stated  tliat  tlie 
defendant  had  tlie  property  in  his 
possession  ' '  unlawfully  from  the 
possession  of  the  plaintiff,"  it  was 
held  that  the  omission  of  the  word 


' '  detained  ' '  was  not  a  fatal  error. 
Smith  V,  Dodge,  37  Mich.  354. 

So  a  clerical  error  in  the  affidavit, 
substituting  in  one  place  the  names 
of  the  defendant  for  the  plaintiffs, 
will  not  vitiate  the  affidavit,  where 
the  error  is  manifest  on  its  face. 
Churchill  v.  Eea,  126  Mich.  175. 

The  affidavit  in  replevin  by  a 
firm  is  not  fatally  defective  al- 
though the  names  of  the  partners 
are  not  given  where  they  are  suf- 
ficiently identified  by  reference  in 
the  affidavit  to  the  mortgage  under 
which  they  claim  the  property.  E. 
S.  Knowles  &  Son  v.  Cavanaugh, 
144  Mich.  2G0. 

97Phenix  v.  Clark,  2  Mich.  327; 
Stever  v.  Brown,  119  Mich.  196; 
Worden  v.  Erskine,  1  Mich.  N.  P. 
25. 

98  Bell  V.  Ardis,  38  Mich.  609; 
Paterson   v.    Parsell,  38  Mich.   607. 
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It  is  not  necessary  that  the  affidavit  should  contain 
an  allegation  of  the  value  of  the  property,  but  it  is  bet- 
ter and  safer  for  it  to  contain  such  an  allegation,  es- 
pecially when  the  value  is  not  far  from  one  hundred 
dollars  and  may  appear,  eitlier  by  the  appraisal  or  on 
the  trial,  to  be  less.^^  The  circuit  courts  have  no  juris- 
diction in  cases  where  neither  the  value  nor  the  damages 
exceed  the  sum  of  one  hundred  dollars.^  But  the  value, 
so  far  as  jurisdiction  is  dependent  upon  it,  is  fixed  by 
the  allegations  of  it  in  the  affidavit,  if  made  in  good 
faith,  and  not  l)y  what  the  appraisal  or  the  evidence 
shows  it  to  be.^  When,  however,  the  facts  show  that  the 
value  is  alleged  in  bad  faith,  so  that  the  fraud  upon  the 
court  is  apparent,  such  allegation  will  not  invest  the 
court  with  a  jurisdiction  which  otherwise  it  would  not 
have.^ 

Form  of  Affidavit  to  Be  Annexed  to  Writ  of  Replevin 

State  of  Michigan,  ) 

"     '   C  ss. 
County  of   ( 

A.  B.,  the  plaintiff  in  the  annexed  writ,  being  duly  sworn,  deposes  and 
says  that  he  is  lawfully  entitled  to  the  possession  of  the  property  described 
in  the  annexed  writ;  that  the  same  has  not  been  taken  for  any  tax,  assess- 
ment, or  fine  levied  by  virtue  of  any  law  of  this  state,  or  seized  under  any 
execution  or  attachment  against  the  goods  and  chattels  of  the  said  A.  B., 
lial)lc  to  execution;  that  said  goods  and  chattels  are  unlawfully  detained  by 
C.  D.,  the  defendant  in  the  said  writ,  and  that  the  value  of  the  said  property 
is   more   than   one   hundred   dollars. 


A.  B. 


Subscribed,  ete. 


99  Kirby  Carpenter  Co.   v.    Trom-  Carew   v.   Matthews,   41   Mich.    576. 

oley,  101  Mich.  447.  2  Chilson    v.    Jennison,    60    Mich. 

1  Merrill  v.  Butler,  18  Mich.  294;  235;  Burt  v.  Addison,  74  Mich.  730; 

Dinnen    v.    Baxter,    18    Mich.  457;  Henderson  v.  Desborough,  28  Mich. 

Kittridge   v.    Miller,  45   Mich.  478;  170;    Kittridge   v.   Miller,   45   Mich. 

Fix     v.     Sissung,     83     Mich.  561;  478. 

Eldred  v.  Woolaver,  46  Mich.  241;  3  Fix  v.  Sissung,  83  Mich.  561. 

Caldwell    v.    Bowen,    80    Midi.  382; 
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§  18.  Writ. 

The  form  of  the  writ  of  replevin  is  substantially  pre- 
scribed by  statute  and  rule  of  court.  It  notifies  the  de- 
fendant to  appear  in  person  or  by  attorney  within  fif- 
teen days  after  service  of  the  writ  upon  him,  to  answer 
to  the  suit  of  the  plaintiff  according  to  the  rules  and 
practice  of  the  court,  with  an  additional  command  to 
the  officer  that  he  do  forthwith,  and  on  or  before  the  re- 
turn day,  take  into  his  custody  the  goods  and  chattels 
specified  and  deliver  them  to  the  plaintiff,  if  he  gives 
the  officer  security  as  required  by  law  to  prosecute  the 
writ  to  effect  against  the  defendant  and  to  return  the 
goods  and  chattels  if  return  thereof  be  adjudged,  and 
to  pay  all  such  sums  of  money  as  may  be  recovered 
against  him  thereupon;  and  also  that  he  summon  the 
defendant  to  appear  before  the  court  according  to  the 
notification  to  answer  the  plaintiff  concerning  the  un- 
lawful detention  of  the  goods  and  chattels.* 

Writs  of  replevin,  like  other  process  from  courts  of 
record  in  this  state,  must  be  styled  "In  the  Name  of  the 
People  of  the  State  of  Michigan,"  must  be  tested  in  the 
name  of  one  of  the  judges  of  the  court  from  which  they 
issue,  be  sealed  with  the  seal  of  the  court  and  signed  by 
the  clerk  thereof,  and,  before  deliveiy  to  any  officer  to 
be  executed,  must  be  subscribed  or  indorsed  with  the 
name  of  the  attorney  and  the  officer  by  whom  they  are 
issued.®  The  attorney  should  add  liis  business  address 
to  his  name  upon  the  writ,^ 

Form  of  Writ  of  Replevin 

Add   to  the   form    for   siininions,  before   the    testing  clause,   a   clause   as 
follows : 
To  the  Sheriff  of  said  County: 

We  command  you  that  you   forthwith,  and   on   or  ))efore  the  return   day 

4Cir.   Ct.  Rule   18;    .Jud.   Act,  ch.  6  Cir.  Ct.  Rule  18. 

27,   §4;   Comp.  Laws  IRin,  §1:508.!. 

B.Tud.    Act,    ch.    1.",,    §2;    Comp. 
Laws  1915,  §  12405. 
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above  mentioned,  take  into  your  custody  the  following  goods  and  chattels 
to  wit:  (Describe  the  goods  and  chattels  to  be  replevied),  and  deliver  the 
same  to  said  plaintiff,  if  he  shall  give  you  security  as  required  by  law  to 
prosecute  to  effect  this  writ  against  said  defendant,  and  to  return  the  afore- 
said goods  and  chattels,  if  return  thereof  shall  be  adjudged,  and  to  pay  all 
such  sums  of  money  as  may  be  recovered  against  him  hereupon;  and  also 
that  you  summon  the  said  defendant  to  appear  before  said  court,  as  above 
set  forth,  to  answer  to  said  plaintiff  concerning  the  unlawful  detention  of 
said  goods  and  chattels. 

§  19.  When  returnable. 

Writs  of  replevin  may  be  made  returnable  the  same 
as  original  writs;  that  is,  at  any  time,  except  Sunday, 
not  exceeding  three  months  from  the  date  when  issued.''' 

§20.  Description  of  property. 

The  writ  should  contain  a  description  of  tlie  goods 
and  chattels  which  the  officer  is  commanded  to  replevin, 
and,  in  regard  to  the  certainty  required  in  this  respect, 
it  was  once  held  by  the  supreme  court  of  tlie  state  that 
the  description  of  the  goods  should  be  such  as  would 
enable  the  officer  with  reasonable  certainty  to  distin- 
guish them  from  other  property  of  a  like  nature.^  And 
it  was  accordingly  decided  that  a  description  of  the 
property  as  "a  (juantity  of  corn  (consisting  of  al)out  100 
bushels),  and  a  quantity  of  rye  (consisting  of  about  200 
l)usliels),"  was  insufficient.^  After  this  decision,  a  very 
strict  practice  prevailed  in  the  state  regarding  the  de- 
sciii)tion  of  property  in  replevin  suits,  until  the  court, 
in  the  case  of  Farwell  v.  Fox,^''  remarking  that  it  was 
impossible  in  most  cases  to  give  such  a  description  of 
property  'as  will  absolutely  separate  and  distinguish  it 
from  all  other  property  of  a  similar  nature,  relaxed  the 
rule  somewhat  and  held  that  such  a  description  of  the 
])roperty   as   "six   oxen"   was   sufficient."     Tt   is   now, 

7Cir.  Ct.  Rule   18.  10  Farwell    v.    Fox,    18   Mich.    KiG. 

8  Stevens  v.  Osman,  1  Mich.  92.  H  Farwell    v.   Fox,   18   Mich.    166. 

9  Stevens  v.  Osman,  1  Mich.  92. 
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therefore,  well  settled  that  the  description  need  not  be 
so  explicit  and  exclusive  as  to  supersede  recourse  to  ex- 
trinsic help,  but  if,  with  such  aid  as  the  plaintiff  usually 
affords,  the  officer  can  identify  the  property,  it  is  suffi- 
cient.^^ The  description,  ''two  yearlings,  red  and  white 
in  color,"  is  sufficient.^^  So,  also,  a  description  as  "one 
sewing  machine  and  one  pool  table, ' '  ^*  and  a  descrip- 
tion as  "a  quantity  of  wheat,  rye  and  oats,  being  one- 
half  of  the  grain  grown  on  the  Simmons  farm  in  the  year 
1892.""    Other  decisions  are  noted  below.^® 

If  the  writ  does  not  contain  a  description  of  the  prop- 
erty, it  is  absolutely  void  and  is  not  aided  by  the  fact 
that  the  affidavit  annexed  to  the  writ  contains  a  suffi- 
cient description.^''' 

§  21.  Alias  or  pluries  writ. 

On  the  return  of  the  writ  unsei'ved,  a  further  writ,  to 
be  designated  as  an  "alias"  or  "pluries,"  as  the  case 
may  be,  may  be  issued  at  any  time  within  ten  days  after 
the  filing  of  such  return,  or  at  any  time  thereafter  by 
leave  of  the  court  upon  a  showing  by  affidavit  satisfying 
the  court  that  service  could  not,  with  reasonable  dili- 
gence, have  been  sooner  made." 

12  Scxtou  V.  McDowd,  38  Mich.  sils;  Durrell  v.  Eichaidson,  119 
148.  Mich.  592,  hosiery,  dry  goods,  etc., 

13  Kelso  V.  Saxton,  40  Mich.  666.  in   store. 

14  Proper  v.  Conkling,  67  Mich.  A^ariance  between  description  of 
244.  land    on   which    crop    grew    and   dc- 

15  Simmons  v.  Eobinson,  101  Mich.  scription  in  chattel  mortgage,  see 
240.  Coman  v.   Thompson,  4:>  Mich.   .389. 

16  For    other    cases   bearing    upon  Description  of  moveable  building, 
the    question    of    sufficiency    of    de-  see  Elliott  v.  Hart,  45  Mich.  234. 
scription    of    property    in    writs    of  17  Paterson    v.    Parsell,    38    Mich, 
replevin,  see  Wattles  v.  Dubois,  67  607. 

Mich.  313,  wheat;  Pingree  v.  Stecre,  18  Cir.  Ct.  Eule   18,  subd.  2.     See 

68    Mich.    204,    boots    and    shoes    in  People    v.    Circuit   Judge,    26   Mich, 

store;    Burt    v.    Addison,    74    Mich.  414;    Maxon    v.    Perrott,    17    Mich. 

730,    books,    papers    and    envelopes;  332;     Johnson    v.    Mead,    58    Mich. 

Peterson    v.   Fowler,   76   Mich.   2.58,  67;  Lanahan  v.  Kent  Circuit  .Judge, 

wood,    furniture,   carpets   and   uten-  106    Mich.    685;     Peck    v.    German 
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It  has  been  held  that  where  the  property  described  in 
the  writ  has  been  taken  by  tlie  sheriff  and  delivered  over 
to  the  plaintiff,  but  the  sheriff  fails  to  summon  the  de- 
fendant, an  alias  writ  may  be  issued  for  the  purpose  of 
personal  service,  its  office  in  such  case  being  that  of  a 
summons  merely.^^  It  has  been  held  also  that  when  a 
part  only  of  the  property  described  in  the  first  writ  was 
taken  under  it,  and  an  alias  was  issued  upon  which  the 
remainder  of  it  was  taken  and  delivered  to  the  plaintiff, 
and  the  plaintiff  recovered  judgment  in  the  case,  the 
judgment  was  not  erroneous  for  that  reason.*^^  And 
where  the  service  is  irregular  because  of  failure  of  the 
officer  to  certify  the  copy  served,  an  alias  writ  should  be 
allowed  to  complete  the  sei-vice  instead  of  dismissing 
the  proceedings.^^  It  seems,  however,  that  it  is  neces- 
sary to  make  a  new  affidavit  to  attach  to  the  alias  writ 
before  its  execution,  where  the  seizure  of  property  is  in- 
tended, but  not  where  it  is  merely  used  for  the  purpose 
of  a  summons. 

§  22.  Service  of  writ  on  defendant. 

It  is  the  duty  of  the  sheriff  or  other  officer  to  whom 
the  writ  of  replevin  is  delivered  for  service  to  summon 
the  defendant,  according  to  the  command  of  the  writ, 
l)y  delivering  to  him  personally  a  copy  of  the  writ,  if  the 
defendant  can  be  found,  and,  if  he  cannot  be  found, 
tlien  by  leaving  such  copy  at  his  usual  place  of  abode 
with  some  ])erson  of  proper  age.^^ 

Fire     Tiis.      Co.,      102      Mieh.     .54;  It    is    not    necessary   that    a   copy 

('hai)elle  v.  Webster,  122  Mich.  482.  of    the    affidavit    sliould    be    served 

19  Peo])le  V.  Meeosta  Circuit  upon  the  defendant.  A  copy  of  the 
Judge,  2(3  Mich.  414.  writ  is  all  that  is  required.     Pater- 

20  Maxon     v.     Perrott,     17     Mich.  son  v.  Parsell,  ?,S  Mich.   607. 

.'!.'{2.  The   statute   does   not   require  the 

21  Anderson  v.  Lewanee  Circuit  copy  to  be  a  certified  copy.  See 
Judge,  105  Mich.  89.  Anderson  v.  Lenawee  Circuit  Judge, 

22Jud.   Act,   ch.    27,    §10;    Comp.       105  Mich.  89. 
Laws  1915,  §  13089. 
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§23.  Execution  of  writ  by  taking-  property. 

Upon  receipt  of  the  writ  with  the  affidavit  annexed, 
it  is  the  duty  of  the  slierilT  to  proceed  to  seize  and  take 
into  his  custody  the  property  described  therein,  and,  for 
that  purpose,  he  may  break  open  any  house,  stable,  out- 
house or  other  building  in  which  the  property  may  be 
concealed,  having  first  demanded  deliverance  thereof  at 
the  building  or  place  where  the  same  is  concealed. ^^  The 
officer  executing  the  writ  must  cause  tlie  propertj^  so 
seized  to  be  appraised  by  one  or  more  disinterested  per- 
sons, on  oath  to  be  administered  by  him,  as  soon  as  may 
be  after  the  taking  on  the  writ,^*  and  if  the  plaintiff 
furnishes  a  delivery  bond,  as  explained  hereafter,  the 
officer  should  thereupon  immediately  give  notice  of  the 
appraisal  to  the  defendant.^^  Where  property  is  not  in 
the  actual  or  constructive  possession  of  defendant,  but 
is  in  the  hands  of  a  third  person  who  claims  it,  the  offi- 
cer need  not  seize  the  lu'operty  without  indemnity  is  of- 
fered.26 

Form  of  Oath  of  Appraisers 

Yon  do  solemnly  swear  tiiat  yon  will,  according  to  yonr  best  judgment, 
make  a  true  appraisement  of  all  the  goods  and  chattels  taken  by  me,  and 
now  in  my  custody,  by  virtue  of  a  writ  of  replevin  now  in  my  hands,  issued 
out  of  the  circuit  court  for  the  county  of ,  at  the  suit  of  A.  B.,  plain- 
tiff, against  C.  D.,  defendant.     So  help  you  God. 

§  24.  Return  of  writ. 

The  officer  should  return  the  writ,  with  the  affidavit 
thereto  annexed,  immediately  after  the  service,  or,  in 
case  of  no  service,  then  immediately  after  tlie  return 
day.  If  there  be  more  than  one  defendant,  it  is  the  duty 
of  the  officer,  if  the  plaintiff'  request  it,  to  make  proof 

23  .Hid.    Act,    ch.    27,    §6;    Comp.  25  Jud.    Act,    ch.    27,    §9;    Comp. 

Laws  1915,   §  13085.     As  to  service  Laws  1915,  §  13088. 

on  the  defendants,  see   §  22,  ante.  26  Sexton    v.    McDowd,    38    Mich. 

24 Jud.    Act,   ch.    27,    §7;    Comp.  148,151. 
Laws  1915,  §  13086. 
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of  service  immediately  after  service  on  each  defendant, 
in  which  case  tlie  proof  may  be  indorsed  upon  or  at- 
taclied  to  a  copy  of  the  writ  and  the  original  retained 
until  the  return  day  for  service  on  the  other  defend- 
ants.'^'''  The  statute  requires  the  officer  to  state  in  his 
return  the  names  of  the  persons  who  executed  the  bond 
taken  ])y  him  from  t]ie  ])laintifl'  and  their  places  of  resi- 
dence and  the  manner  in  wiiich  he  executed  the  writ; 
and  if  the  goods  and  chattels  specified  therein  have  not 
been  leplevined,  he  must  state  in  his  return  the  cause 
thereof.^^  The  return  is  conclusive  as  made  if  not 
amended,  but  it  may  be  amended  on  due  notice  and  a 
proper  showing.^'  The  return  must  show  that  the  writ 
has  been  served  in  the  manner  required  by  the  statute, 
and  when  the  officer  returned  that  he  had  summoned 
the  defendant  by  delivering  a  certified  copy  of  the  writ 
to  his  wife  personally,  but  did  not  state  that  the  defend- 
ant could  not  be  found,  it  was  held  bad.  If  the  service 
be  made  upon  the  wife  of  the  defendant,  he  not  being- 
found,  the  return  should  also  show  that  it  was  made  at 
liis  usual  place  of  abode.'"  Mere  clerical  omission  in  the 
return,  where  tlie  acts  d(me  are  clearlv  apparent^  are  not 
fatal.31 

Form  of  Return  to  Writ  of  Replevin 

State  of  Michigan,  1 
County  of   ( 

I  lierol)}'  certify  and  return  that,  by  virtue  of  the  within  writ,  to  me  di- 
rected and  delivered,  I  have  this  day  replevied  the  goods  and  chattels  men- 
tioned ill  tlie  inventory  and  appraisal  thereof,  hereto  annexed,  all  of  which 
said  fjoods  and  chattels  were  appraised  by  E.  F.  and  G.  H.,  disinterested  per- 
sons, wlio  were  by  me  first  duly  sworn  to  make  true  appraisement  thereof, 
and  whose  apjuaisal  is  in  writing,  signed  bj'  themselves  and  herewitii  re- 
turned;   and  I   do   further  certify  and   return   that,  on  the    day  of 

27rir.    Ct.   Rule   IS.  30  Wheeler    v.    Wilkins,    19    Mich. 

28.Tud.    Act,   ch.    27,    §12;    Com\K  78. 

Laws  191o,   S  i;^091.  31  Flengel    v.     Lards,     108     Mich. 

29C!rcen   v.   Kindy,  4.'!   Mich.   279.  682,  justice  of  the  peace  case. 
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,  A.  D ,1  delivered  the  goods  and  chattels  so  replevied  by 

me,  as  aforesaid,  to  A.  B.,  the  plaintiff  named  in  said  writ,  and  said  A.  B. 
having  flrst  executed  and  delivered  to  me  a  bond,  with  J.  B.  and  W.  S.,  of 

,  in  said  county,  as  sureties,  according  to  law,  and  that  I  did,  on  the 

day  of ,  A.  D ,  summon  C.  D.,  the  defendant  named 

in  said  writ,  by  delivering  to  him  personally  a  copy  of  said  wr-it  at  ....... 

in  said  county. 
Dated,  etc. 

S.  T., 
Sberiff. 

§  25.  Effect  of  failure  to  find  property  or  deliver  it  to 
plaintiff. 
If  the  property  specified  in  the  writ  cannot  be  fonnd, 
or  is  not  delivered  to  the  plaintiff,  he  may  proceed  in 
the  action  for  the  recovery  of  the  same  or  tlie  value 
thereof. ^^  Failure  of  the  sheriff  to  seize  the  property 
does  not  defeat  the  right  of  plaintiff  to  recover  it  or  the 
value  thereof,  where  defendant  is  served,^^  but  in  such 
case  the  suit  becomes  essentially  a  personal  action,  and 
is  govenied  by  the  same  principles  as  an  action  of  trover 
for  the  conversion  of  the  property.^* 

§  26.  Bond. 

Before  the  ofKicor  can  lawfully  deliver  the  ]n'operty  to 
Iho  ])huntiff,  llie  plaintiff  or  some  one  in  his  behalf  must 
execute  a  bond  to  such  officer  and  his  assigns,  with  the 
addition  of  his  name  of  office,  with  sufficient  sureties  to 
be  appi'oved  by  tlie  officer,  in  a  penalty  not  less  than  one 
liundi'ed  dollars  and  at  least  double  the  appraised  value 
of  the  property,  conditioned  that  the  plaintiff"  will  prose- 
cute the  suit  to  effect  and  that,  if  the  defendant  recover 
judgment  against  him  in  the  acti(m,  he  will  return  the 
same  property,  if  return  thereof  l)e  adjudged,  and  will 

32.7ud.   Act,   ch.   27,    S  11  ;    Comp.  34  McArthur    v.    Oliver,    (50    Mich. 

Laws  1915,  §  l."^090.  GOr,;   Clark  v.  Dunlap,  ',0  Midi.  492. 

38  McBrian   v.  Morrison,  ;")."   Miih. 
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pay  the  defendant  all  such  sums  of  money  as  may  be 
recovered  by  the  defendant  against  him  in  the  action.'^ 

But  if  the  plaintiff  fails  to  cause  such  bond  to  be  ex- 
ecuted and  delivered  to  the  officer  within  twenty-four 
hours  after  the  appraisal  of  the  property,  or  if  the  de- 
fendant or  some  one  in  his  behalf,  at  any  time  before  the 
delivery  of  the  property  to  the  plaintiff,  executes  a  bond 
to  sucli  officer  and  his  assigns,  with  the  addition  of  his 
name  of  office,  with  sufficient  sureties,  to  be  approved  by 
such  officer,  in  a  penalty  not  less  than  one  hundred  dol- 
lars, and  at  least  double  the  ap])raised  value  of  the  prop- 
erty, conditioned  that,  if  the  ])laintiff  recover  judgment 
against  him  in  the  action,  he  will  produce  and  surrender 
the  same  property  to  the  plaintiff,  if  such  surrender  be 
adjudged,  and  will  i)ay  the  plaintiff  all  such  sums  of 
money  as  may  be  recovered  by  the  plaintiff'  against  him 
in  tile  action,  the  officer  nmst  return  the  property  to  the 
same  person  from  whom  he  took  it.  And  in  no  case  can 
the  property  be  delivered  to  the  plaintiff"  without  the 
consent  of  the  defendant  in  writing,  until  the  expiration 
of  forty-eight  hours  after  the  appraisal  thereof  and  no- 
tice of  the  appraisal  has  been  given  to  the  defendant.^^ 

It  is  provided,  however,  that  if  either  party,  before 

35  Jud.    Act,    ch.    27,    §  8 ;    Comp.  intention   that  it  should  be  cffcc-tive 

Laws    19Lj,     §L3087;     Williams    v.  and   binding   without   his   signature. 

Vail,  9  Mich.  162.  Appeal  of  Cahill,  48  Mich.  616. 

The  bond  of  the  plaintiff  is  to  be  Where  the   suit   is  brought  by   a 

lield   by   the   sheriff  for  the  benefit  partnership,  a  bond  executed  by  the 

of    the    defendant    and    will    be    as-  firm    with    a    partner    as    surety    is 

signed  to  the  defendant  or  his  jjer-  in.suffieient,  but  it  is  amendable  and 

sonal    representatives,    if    judgment  defendant  does  not  waive  his  rights 

be  rendered   for  him   in   the   action.  by    refusing   consent   to   an    amend- 

Jud.  Act,  ch.  27,  §18;   Comp.  Laws  ment,    and    the    proceedings    should 

inif),   §13097.  be    quashed    where    the    court    does 

The    bond    is    sufficient    although  not  order  a  new  bond  as  an  amend 

signed  by  no  one  but  sureties,   anil  ment.     Hopkins  v.   Green,  9.'3   Mich, 

the    sureties    cannot    object    to    the  .'!94. 

validity   of  the   bond   where  it   was  36  Jud.    Act,    ch.    27,    §9;    Comp. 

delivered  by   the  principal   with  the  Laws   191-5,   §  13088. 
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the  delivery  of  the  property  by  the  officer  to  the  oppo- 
site party,  shall  make  and  present  to  the  officer  an  affi- 
davit setting  forth  that  the  property  replevied,  or  any 
part  thereof,  has  an  especial  value  to  him  that  cannot 
be  satisfied  in  money,  together  with  a  notice  in  writing 
that  the  question  of  the  custody  thereof  will  be  sub- 
mitted to  the  judge  of  the  circuit  or  to  a  circuit  court 
commissioner  of  the  county  at  a  place  and  time  therein 
stated,  not  exceeding  five  days  from  the  date  thereof, 
and  shall  serve  upon  the  opposite  party  or  his  attorney 
a  copy  of  such  affidavit  and  notice  at  least  two  days  be- 
fore the  time  of  hearing  mentioned,  it  becomes  the  duty 
of  the  officer  to  retain  custody  of  the  property  until  the 
time  mentioned  in  the  notice  and  until  the  order  of  the 
judge  or  commissioner  thereon.^'  The  judge  or  commis- 
sioner, on  proof  of  service  of  such  affidavit  and  notice, 
will  hear  the  claims  of  the  respective  parties,  and,  by 
an  order  under  his  hand,  will  award  the  possession  of 
the  property,  pending  the  suit,  to  either  party,  on  the 
execution  of  a  bond  such  as  has  been  described,  as  he 
deems  just.'' 

Any  bond  given  by  the  defendant  sliould  be  filed  in 
the  office  of  the  clerk  of  the  court  from  which  the  writ 
issued  on  or  before  the  return  day  of  the  writ.'^ 

If  tlie  plaintiff  fails  to  cause  such  a  bond  to  be  ex- 

37  Jud.  Act,  c-h.  27,  §9;  Comp.  property  may  be  lawfully  delivcreil 
Laws  1915,   §13088.  under   the   statute;    and   an   alleged 

38  Jud.  Act,  ch.  27,  §9;  Comp.  delivery  of  the  property  by  a  sheriff 
Laws  1915,    §  13088.  to      defendant      within      forty-eight 

This  provision,  added  in  1899,  hours,  without  a  written  consent,  is 
was  intended  to  be  for  the  benefit  not  a  delivery  within  the  statute 
of  the  plaintiff  as  well  as  the  de-  so  as  to  prevent  a  delivery  of  the 
fendant.  The  provison  as  to  re-  property  to  jilaintiff,  on  a  proper 
delivery  to  defendant  "at  any  time  liond  being  filed  within  the  required 
before  tlie  delivery  of  the  property  time.  Detroit  &  M.  Ry.  Co.  v.  Al- 
to plaintiff"  and  as  to  a  hearing  pena  Circuit  Judge,  152  Mich.  201. 
for  custody  "before  delivery  to  the  39  Jud.  Act,  ch.  27,  §9;  Comp. 
opposite   paity''    means   before    the  Laws   1915,   §13088. 
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ccuted  and  delivered  to  the  officer  within  twenty-four 
hours  after  the  appraisal  of  the  property,  or  if  the  de- 
fendant or  some  one  in  his  behalf,  at  any  time  before  the 
delivery  of  the  proj^erty  to  the  plaintiff,  executes  the 
requisite  bond,  the  officer  must  return  the  property  to 
the  same  person  from  whom  he  took  it.*'' 

If  a  bond  is  given,  it  stands  in  the  place  of  the  prop- 
erty until  the  suit  is  finally  determined,*^  but  it  does  not 
confer  upon  tlie  party  who  gives  the  bond  the  title  to 
the  property  so  as  to  enable  him  to  cut  off  the  rights  of 
the  other  party,  even  by  a  sale  to  a  purchaser  in  good 
faith.*^  On  the  other  hand,  the  property,  although  de- 
livered to  one  of  the  parties  under  the  terms  of  the 
statute,  still  remains  in  the  custody  of  the  law,  subject 
to  be  returned  to  the  other,  if  return  thereof  be  ad- 
judged." 

It  is  entirely  optional  with  the  plaintilf  whether  he 
will  furnish  a  bond  for  the  delivery  of  the  property.  He 
is  not  entitled  to  have  the  property  delivered  to  him  un- 
less he  does  funiish  the  required  bond,  but  his  failure 
to  do  so  does  not  prevent  his  proceeding  with  his  action.** 

Tlie  bond  of  plaintiff  is  broad  enough  to  cover  costs 
and  hence  a  recovery  may  be  had  on  the  bond  althougli 
no  property  is  seized  on  the  writ,  where  a  judgment  for 
costs  is  recovered  by  defendant.** 

A  replevin  bond  covers  the  costs  not  only  in  the  court 
in  which  the  suit  has  been  commenced,  but  also  the  costs 
awarded  in  courts  to  which  the  suit  has  been  removed 
for  review,  even  though  the  removal  be  by  certiorari.*^ 

40Ju(l.    Act,    ch.    27,    §9;    Comp.  44  McBrian  v.  Morrison,  55  Mich. 

Laws  1915,  §  13088.  351 ;   McGuire  v.  Galligan,  57  Mich. 

41  Ford  V.  Bushor,  48  Mich.  .534.  39. 

42Mannausau      v.      Wallace,      87  45  Potorson     v.     Harrington,     107 

Mich.    54:!;    Lindsay    v.    Morse,    129  Mich.  61 L 

Mich.  350.  46  Monroe  v.  Hcintznian,  46  Midi. 

43Mannausau      v.      Wallace,      87  12. 
Mich.  543. 
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A  replevin  bond  running  to  a  deputy  sheriff  lias  been 
held  to  be  in  compliance  with  the  statute.*'' 

Form  of  Bond  by  Plaintiff 

Know  all  men  by  these  presents,  that  we,  A.  B.,  as  principal,  and  E.  F. 
and  G.  H.,  as  sureties,  are  held  and  firmly  bound  unto  S.  T.,  sheriff  of  the 

county  of   ,  in  the  sum  of   dollars,  lawful  money,  to  be  paid 

to  the  said  sheriff  or  his  assigns,  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our,  and  each  of  our,  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the   day  of   ,  in  the  year 

one  thousand  nine  hundred   

The  condition  of  this  obligation  is  such  that,  if  the  above-bouuden  A.  B. 
shall  prosecute  to  effect  a  certain  suit  in  replevin  which  he  has  com- 
menced in  tiu'  circuit  court  for  the  county  of agaLast  C.  D.,  as  defend- 
ant, for  unlawfully  detaining  (here  insert  a  description  of  the  property  as 
ill  the  writ),  and  if  the  said  defendant  recover  judgment  against  him  in  said 
action,  then  if  the  said  A.  B.  shall  return  the  same  property,  if  return 
thereof  be  adjudged,  and  shall  pay  the  said  defendant  all  such  sums  of 
money  as  may  be  recovered  by  the  said  defendant  against  him  in  said 
action,  then  this  -obligation  is  to  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

A.  B.  |L.  S.] 
E.  F.  IL.  S.J 
G.  H.   [L.  S.] 

(Add  justification.) 

Form  of  Bond  by  Defendant 

Know  all  men  by  these  presents,  that  we,  C.  D.,  as  principal,  and  E.  F. 
and  G.  H.,  as  sureties,  are  held  and  firmly  bound  unto  S.  T.,  sheriff  of  the 

county  of   ,  in  the  sum  of   dollars,  lawful  money,  to  be  paid 

to  the  said  sheriff  or  his  assigns,  for  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our,  and  each  of  our,  heirs,  executors  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  day  of   ,  in  the  year 

one  thousand  nine  hundred   

The  condition  of  this  obligation  is  such  that  if  A.  B.  shall  recover 
judgment  against  the  above-bounden  C.  D.  in  a  certain  suit  in  replevin 
which  the  .said  A.  B.,  as  plaintiff,  has  commenced  in  the  circuit  court  for 

the   county   of    against   the  said   C.   D.,   as  defendant,   for  unjustly 

detaining  (here  describe  the  property  as  in  the  writ),  then  if  the  said 
C.  D.  will  produce  and  surrender  the  same  property  to  the  said  plaintiff, 

47  Wheeler    v.    Wilkins,    19    Mich. 
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if  such  surrender  be  adjudged,  and  will  pay  the  said  plaintiff  all  such 
sums  of  money  as  may  be  recovered  by  said  plaintiff  against  him  in  the 
said  action,  then  this  obligation  is  to  be  void;  otherwise  to  remain  in  full 
force   and   effect. 

C.  D.   [L.  S.j 
E.  F.  [L.  S.] 
G.  H.   [L.  S.] 
(Add  justification.) 

V?  27, Excepting-  to  sureties  and  requiring  new  bond. 

Whenever  an  officer,  upon  the  execution  of  a  writ  of 
replevin,  takes  a  ])ond  from  the  phiintiff  or  defendant 
))nr.siiant  to  the  statute,  it  becomes  liis  duty  wltliin  two 
days  after  taking  such  bond  to  notify  the  ojiposite  party 
or  his  attorney,  or,  in  case  of  a  bond  given  by  the  plain- 
tiff, the  person  from  whose  possession  the  property  was 
taken,  of  the  amount  of  the  bond  and  the  names  of  the 
sureties  thereon.  If  the  party  for  wliose  benefit  such 
bond  is  taken  is  not  satisfied  with  the  sufficiency  of 
the  sureties,  he  may,  at  any  time  after  the  taking  of  the 
bond,  but  not  more  than  ten  days  after  receipt  of  tlie 
notice  from  the  officer,  serve  upon  the  officer  a  notice 
that  he  excepts  to  such  sureties.  It  thereupon  is  the  duty 
of  the  officer  to  give  notice  thereof  to  the  party  giving 
sucli  bond  or  his  attorney.*® 

Within  twenty  days  after  the  service  of  such  notice  on 
the  olticer,  the  sureties  in  the  bond  must  each  justify, 
by  making  an  affidavit  that  he  is  a  freeholder  in  this 
state  and  is  worth  double  the  amount  of  the  penalty  of 
tile  bond  over  and  above  all  demands  and  legal  exemp- 
tions, or,  within  the  same  time,  a  new  bond  must  l)e  ex- 
ecuted with  new  sureties,  who  must  justify  by  alfidavit 
in  like  manner.*^  Such  affidavits  and  bond  when  ex- 
ecuted are  to  be  filed  iit  the  office  of  the  clerk  of  the 
court  to  which  the  writ  is  returnable,  and  notice  thei'eof 

48.Tiid.   Act,   ch.   27,    SI.'.;    Comp.  49Jnd.    Act,   ih.   27,    S14;    Conip. 

Laws  191."),   §i:!n92.  Laws  1915,   §  i;)09;;. 
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.served  upon  the  defendant  or  his  attorney  within  the 
twenty  days  specified.^" 

The  party  in  whose  favor  a  bond  is  taken  may  also, 
at  any  time  after  the  taking  of  the  bond,  make  a  motion 
in  the  suit  that  the  court  order  a  new  bond  to  be  given, 
to  be  approved  b^^  the  court  or  officer  hearing  such  mo- 
tion. This  motion  may  be  heard  in  open  court  or  by 
the  circuit  judge  at  chambers  or,  upon  the  order  of  such 
judge,  by  a  circuit  court  commissioner,  and  such  court, 
judge  or  circuit  court  commissioner,  on  sufficient  cause 
shown,  may  order  a  new  bond  to  be  given,  and,  in  de- 
fault thereof,  may  make  such  further  order  for  the  cus- 
tody of  the  property  pending  the  suit  as  the  court  or 
such  officer  deems  necessary  to  protect  the  rights  of  the 
parties.^^  The  new  bond  so  given  sliould  be  filed  in  the 
clerk's  office. 

Form  of  Notice  to  Be  Served  by  Either  Party  on  the  Sheriff  of  Excep- 
tions to  Sureties  in  the  Replevin  Bond  Given  by  the  Opposite  Party 

(Title  of  court  and  cause.) 
To  S.  T., 

Sheriff  of  said  County. 
Sir:— 

You  will   please   to  take  notice   that   the   said  defendant    (or  plaintiff) 
hereby  excepts  to  the  sureties  in  the  bond  executed  to  you  by  the  plaintiff 
(or,  defendant)  in  this  cause. 
Dated,  etc.  Yours,  etc., 

K.  L., 
Attorney  for  Defendant 
(or  Plaintiff). 
Business  address: 

,  Mich. 

Form  of  Affidavit  of  Justification  of  Sureties  in  Replevin  Bond  After 
Same   Have   Been   Excepted   to 

(Title  of  court  and  cause.) 

County  of ,  ss. 

E.  F.  and  G.  H.,  being  duly  sworn,  each  for  himself  deposes  and  says 
that  he  is  a  surety  in  the  liond  in  replevin  heretofore  executed  on  the  part 

50Jud.   Act,   ch.   27,    Uo;    Comp.  SlJud.   Act,   ch.   27,    §14;    Comp. 

Laws  1915,   §  13094.  Laws    191.5,     §1.109.3;     Hopkins    v. 
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of  the  said  plaintiff  (or,  on  the  part  of  the  said  defendant)   to  the  sheriff 
of  said  county  in  this  cause;  that  he  is  a  freeholder  in  this  state;  and  that 

he   is  worth  the  sum   of    dollars,   being  double  the   amount   of   the 

penalty  of  the  bond,   over  and  above  all  demands  and   legal  exemptions. 

E.  F. 
Subscribed,  etc.  G.  H, 

Form  of  Notice  That  Sureties  in  Replevin  Bond  Have  Justified 

(Title  of  court  and  cause.) 
tSir: — 

You  will  please  to  take  notice  that  the  sureties  in  the  bond,  executed  to 
the   sheriff   of  said  county  in   this   cause,  have   each  justified  by  affidavit 
now  on  file  herein,  a  copy  of  which  aifidavit  is  hereto  annexed. 
Dated,  etc. 

Yours,  etc., 

J.  K., 
Attorney  for  Plaintiff 
(or  Defendant). 
To  K.  L.,  Attorney  for  Defendant   (or  Plaintiff). 

§  28.  Failure  of  sureties  to  justify. 

Ti'  the  sureties  in  the  jjond  given  by  the  plaintiff,  hav- 
ing been  excepted  to  by  the  defendant,  do  not  justify 
or  a  new  bond  be  not  executed  and  filed  and  notice  there- 
of given  as  required,  the  court,  at  the  next  term  after 
such  default,  will  render  judgment  of  discontinuance 
against  the  plaintiff  and  such  other  judgment  as  the 
state  and  nature  of  the  case  may  require,  in  order  to 
restore  to  the  defendant  the  property  replevied  and  to 
compensate  him  for  his  damages. ^^  But  the  court  may 
allow  the  plaintiff  to  file  such  new  bond,  with  sureties 
who  justify  in  the  manner  already  described,  at  the  term 
at  wliich  application  for  such  judgment  is  made,  on  such 
reasonable  terms  as  the  court  imposes,  and,  upon  such 
bond  being  filed,  the  cause  may  proceed. ^^ 

Oreon,     9;!     Mith.     :]94 ;     Moore     v.  amounts  to   a  judgment  of  nonsuit. 

Lewis,    76    Mich.    .^OO;    Stafford    v.  Stall   v.  Diamond,  37  Mich.  429. 

Pakor,   141   Mich.  44.  53  Jnd.   Act,   ch.   27,    §17;    Comp. 

62Jud.    Act,   ch.   27,    §16;    Comp.  Laws  1915,  §13096;  Donley  v.  Fow- 

Laws  191'),   §  i:',n9.").     The  dismissal  ler,  147  Mich.  288. 


1606  Replevin  §  28 

Form  of  Affidavit  of  Justification  of  Sureties  Where  a  New  Bond  Is 
Given  Upon  Exception  to  Sureties  in  Original  Bond  in  Replevin 

State  of  Michigan,  ) 
County  of   ( 

E.  F.  and  G.  H.,  being  duly  sworn,  each  for  himself  deposes  and  says 
that  he  is  a  surety  in  the  within  bond;  that  he  is  a  freeholder  in  this  state; 

and  that  he  is  worth  the  sum  of dollars  (double  the  amount  of  the 

penalty  of  the  bond),  over  and  above  all  demands  and  legal  exemptions. 

E.  F. 
G.  H. 
Subscribed,  etc. 

Form  of  Notice  When  New  Bond  Is  Filed  Upon  Exception  to  Sureties 
in  First  Bond  in  Replevin 

(Title  of  court  and  cause.) 
Sir:— 

You  will  please  to   take  notice  that  the  annexed  is  a  copy  of  a  bond 
executed  to  the  sheriff  of  said  county  in  this  cause,  and  of  the  affidavits 
whereby  the  sureties  therein  have  justified,  which  said  bond  and  affidavit 
are  now  on  file  herein. 
Dated,  etc.  Yours,  etc., 

J.  K, 
Plaintiff's  Attorney 
(or  Defendant.) 
To   K.   L.,  Attorney   for   Defendant    (or   Plaintiff). 

§29.  Liability  of  sheriff  if  sureties  fail  to  justify. 

If  no  exception  be  taken  to  the  sureties  in  the  bond 
^iven  by  the  phiintiff  in  replevin,  the  sheriff  is  dis- 
charged from  all  liability  for  the  sufficiency  of  the  sure- 
ties.** But  if  exception  be  made  and  a  judgment  of  dis- 
continuance be  rendered  against  the  phiintiff  for  his 
sureties  not  justifying,  the  slieriff  is  liable  for  the  suf- 
ficiency of  the  sureties."  The  slieriff,  however,  is  en- 
titled to  the  same  remedy  on  the  bond  taken  by  him  as 
in  cases  of  bonds  given  on  the  arrest  of  a  defendant  in 
])ersonal  actions,  and  all  the  provisions  of  law  respect- 
ing the  staying  of  j)roceedings  against  the  sheriff  are 

64Jufl.    Act,   eh.    27,    §18;    Comp.  55  Jnd.   Act,   eh.   27,   §16;    Comp. 

Laws  1915,  §  1.S097.  Laws  1915,  §13095. 
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applicable  to  actions  by  the  sheriff  on  such  replevin  bond 
and  to  actions  against  him  in  relation  thereto.^^ 

§30.  Actions  on  bonds. 

The  successful  party  may  sue  on  the  bond  after  an 
assignment  of  it  to  him;  and  the  sheriff  may  sue  there- 
on where  the  sureties  do  not  justify  after  the  filing  of 
exceptions,  and  no  new  bond  is  filed.  Prior  to  1899,  no 
bond  could  be  given  by  defendant  and  hence  the  remedy 
on  plaintiff" 's  bond  was  available  only  to  defendant.  The 
statute  now  provides  as  follows: — ''If  any  writ  of  re- 
turn or  other  execution  issued  in  favor  of  either  party 
in  the  action  shall  be  returned  unsatisfied  in  whole  or  in 
part,  the  part}'  in  wliose  favor  such  writ  is  issued,  or 
his  representatives,  may  have  an  action  upon  the  bond 
executed  by  or  on  behalf  of  the  opposite  party,  to  re- 
cover against  the  obligors  therein  the  value  of  the  prop- 
erty rei)levied,  and  the  moneys,  damages  and  costs 
awarded  to  such  party,  and  such  bond  shall  be  assigned 
to  such  party,  so  entitled  to  an  action  thereon,  or  his 
representatives,  on  their  rer|uest."  ^''^  No  action  can  be 
maintained  on  plaintiff's  replevin  bond  by  the  defendant 
until  a  writ  of  return  or  other  execution  shall  have  been 
returned  unsatisfied  in  whole  or  in  i)art.  It  is  not  suf- 
ficient to  return  unsatisfied  an  execution  in  form  in  as- 
sumpsit and  for  a  plaintiff  and  not  a  defendant.^'  The 
execution  which  is  a  basis  for  the  suit  on  the  replevin 
bcmd,  nmst  be  in  i)ro])or  form,  returnable  not  less  than 
twenty  nor  more  than  ninety  days  from  the  date  of  issue, 
and  retained  by  the  sheriff'  until  at  least  the  retuni  day. 
If  the  execution  is  for  the  retuni  of  property,  it  should 
be  issued  only  to  the  sheriff  of  the  county  in  which  the 
judgment  for  return  was  rendered;^®  but  if  it  is  based 

56Jud.    Act,   eh.   27,  §19;    Conii).  68  Williams   v.   Vail,  9   Mich.   162. 

Laws   1915,   §  13098.  59  Eathon    v.    Ranney,    14    Mich. 

57.Jud.   Act,   ch.   27,  §.35;    Comp.       382. 
La^s  1915,  §13114. 
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oil  a  money  judgment,  it  must  be  issued  to  the  county 
where  the  unsuccessful  party  resides.  Proof  of  entry 
of  judgment  and  issuance  of  execution  in  the  replevin 
suit  is  necessary,®"  as  is  proof  that  the.  execution  was 
returned  unsatistied  in  whole  or  in  part.®^  The  bond 
must  first  be  assigned  to  the  successful  party  in  replevin, 
and  a  mere  delivery  is  not  an  assignment.®^  Abatement 
of  the  replevin  suit  does  not  give  a  right  to  sue  on  the 
bond  although  plaintiff  retains  the  property.®^ 

The  defenses  Avhich  may  be  set  up  in  an  action  on  the 
bond  are  not  susceptible  of  definition  by  any  fixed  rule.®* 
The  judgment  in  the  replevin  suit  cannot  be  collaterally 
attacked,®^  subject  to  the  following  rule:  the  sureties 
cannot  relitigate  the  question  of  defendant's  ownership 
or  special  interest  in  the  property  where  there  has  been 
a  waiver  of  return  in  the  replevin  suit  and  a  money 
judgment  rendered  for  defendant,  but  may  reopen  the 
question  where  defendant  in  replevin  took  a  judgment 
for  the  return  of  the  property.®®  Mere  irregularities  or 
defects  in  the  institution  of  prosecution  of  the  replevin 
suit  cannot  be  set  up  as  a  defense.®'  The  giving  of  a 
new"  bond,  in  contempt  proceedings,  has  been  held  to 
bar  a  suit  on  the  replevin  bond;®'  but  on  appeal  to  tlie 
circuit  court,  the  appeal  bond  does  not  take  the  place 
of   nor   supersede   the   replevin  bond.®^     Generally   the 

60  Phillips  V.  Waterhouse,  40  in  third  person  to  property  re- 
Mich.   27;;.  plevied)  ;   Stimer  v.  Allen,  88  Mifh. 

61  Williams   v.  Vail,  9  Mich.   162.  140;   Bnseh  v.  Fisher,  89  Mich.  192 

62  Green   v.  Kindy,  43  Mich.   279.  (allowance   for    care   and   storage); 

63  Scott  V.  Scott,  50  Mich.  372.  Simmons     v.    Kobinson,     101     Mich. 

64  Lindner  v.  Brock,  40  Mich.  618  240. 

(seizure  and  sale  on  other  writs)  ;  65  Stafford    v.    Baker,    141    Mich. 

Greenlee    v.    Lowing,    35    Mich.    63  44;  Jennison  v.  Haire,  29  Mich.  207. 

(failure  to  exhaust  property  of  prin-  66  See  infra,  this  section, 

cipal,   hy   collusion);    Eyan   v.   Ake-  67  Dudley    v.    Conely,    125    Mich, 

ley,     42     Mich.     516;     .Jacobson     v.  300;     Estey    v.    Harmon,    40    Mich. 

Metzgar,    43    Mich.    403     (pendemy  645. 

of  bankruptcy  proceedings);   Henry  68  Busch  v.  Fisher,  73  Mich.  370. 

V.    Ferguson,   55   Mich.    399    (rights  69  Brabon   v.  Pierce,  34  Mich.  39. 
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sheriff's  return  of  inability  to  satisfy  the  execution  can- 
not be  attacked,  and  it  is  no  defense  that  the  officer 
failed  to  take  the  property  forcibly  from  the  plaintiff 
on  his  refusal  to  produce  it,  where  the  execution  is  for 
the  ))ossession  of  the  .^'oods  replevied. '''  It  is  no  defense 
that  the  replevin  suit  has  been  removed  from  one  court 
to  another,''^  nor  that  the  bond  sued  on  was  a  supple- 
mental bond  and  that  no  order  of  the  court  was  ever 
made  requiring-  it  to  be  filed;  "^^  but  it  is  a  .c^ood  defense 
to  show  by  the  return  of  the  sheriif  to  the  original  re- 
plevin wi  it  that  no  liond  was  given  by  plaintiff  and  that 
the  ])roi)erty  was  restored  to  defendant,'^  or  that  the 
subject-matter  of  the  replevin  suit  was  materially 
changed  by  an  amendment  of  the  replevin  writ  without 
the  consent  of  the  sureties,'*  or  that  a  fraudulent  scheme 
existed  between  plaintitf  and  defendant  in  replevin  to 
enter  judgment  in  the  replevin  case  and  collect  it  from 
the  sureties.'*  So  defendant  may  be  estopped  to  set  up 
a  defense.'^  Where  the  replevin  suit  abates  because  of 
the  removal  of  a  justice  from  the  township,  there  is  no 
remedy  on  the  bond,  where  the  property  is  not  shown  to 
liave  been  delivered  to  plaintiff,  nor  detained  by  him 
after  the  abatement  of  the  suit.''  Suit  on  the  bond  can- 
not be  enjoined  on  a  ground  which  could  have  been  set 
uj)  in  the  rei)levin  suit.'^ 

in  such  action,  the  plaintitf  therein  must  assign 
breaches  of  the  condition  of  such  bond  as  in  other  cases, 
and  the  I'eturn  of  the  sheriff  to  the  execution  issued  in 
tlie  action  of  replevin,  will  be  evidence  of  such  l)reach,'^ 

VOSco  Jonnison  V.  Hairc,  29  Mi('Ii.  76Jcnnison    v.     Haire,    29    Muh. 

207.  207. 

71  Roiisch  V.  Denass,  M  Mit  h.  95.  77  Kidder   v.   Merryhow.   .".2   Mien 

72  Stafford    v.    Baker,    141    Mich.  470. 

44.  78  .Taeobson   v.   MetzS'i'',  ^'■'>  iricli. 

73  0recn   v.  Kindy,  4.''.   Mich.   279.  40.3. 

74  Bolton  V.  Nitz,  88  Mich.  .3.34.  79  Jud.    Act,   ch.    27,    §.'.6;    Conip. 

75  Wright   V.   Uako,  .".8  Mich.  525.  Laws  1915,  n.'^.lM. 
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but  it  is  not  necessary  to  allege  the  issuance  and  return 
of  execution. *°  A  plea  of  the  general  issue  admits  ex- 
ecution and  delivery  of  the  bond.*^  The  objection  that 
defendant  in  replevin  had  satisfied  his  lien  and  released 
the  bond  by  foreclosing  a  chattel  mortgage  on  the  prop- 
erty cannot  be  raised  under  the  general  issue,  but  must 
be  the  subject  of  a  special  notice.*^ 

The  measure  of  damages  where  the  value  of  the  prop- 
erty replevied  has  been  recovered  in  the  replevin  suit 
is  the  amount  recovered  in  such  suit  and  remaining  un- 
collected.*^ Subject  to  the  statutory  provision  relating 
to  mitigation  of  damages,*^  the  measure  of  damages 
where  the  value  is  not  recovered  in  the  replevin  suit  but 
a  return  or  surrender  of  the  property  is  awarded  is  the 
value  of  the  property  plus  the  damages  and  costs  re- 
covered in  the  replevin  suit,  less  the  amount  collected." 
But  a  recovery  can  in  no  case  be  had  on  the  bond  for 
an  amount  exceeding  the  penalty  of  the  bond,  and  costs 
of  suit.*®  On  appeal  to  the  circuit  court,  the  bond  given 
before  the  justice  includes  costs  in  the  circuit  court;*' 
and  where  the  supreme  court  reverses  'Svith  costs  of  all 
the  courts,"  the  bond  covers  the  costs  of  all  courts.** 
Defendant   in   the  replevin   suit  should  recover  on  tlie 


Haiie,  29  Mich. 
Baker,  141  Mich. 
Raker,    141    Mich. 


80  Jonnison 
207. 

81  Stafford 
44. 

82  Stafford 
44. 

83Jud.  Act,  eh.  27,  §;!G;  Comp. 
Laws  19in,  §  1311.5. 

Assessment  in  replevin  suit,  on 
waiver  of  return  of  property,  be- 
comes tlie  conchisive  measure  of 
liability  on  bond.  Treadwell  v. 
Paddock,  7.5  Mich.  286;  Simmons  v. 
Robinson,  ini   Mich.  240. 


84  See  next  paragraph. 

85.Tud.  Act,  ch.  27,  §36;  Comp. 
Laws  1915,  §  13115. 

The  words  "or  surrender"  were 
added  by  amendment  by  Pub.  Acts 
1899,  No.  246.  Busch  v.  Fisher,  89 
Mich.  192. 

Costs  are  recoverable.  Peterson 
V.   Harrington,   197  Mich.   611. 

86  Fraser  v.   Little,  13  Mich.  195. 

87Brabon  v.  Pierce,  34   Mich.  39. 

88  Monroe  v.  Heintzman,  46  Mich. 
12. 
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l)oiid  no  more  than  his  legal  damage.'^  This  rule  ap- 
l)lies  when  a  sheriff  sues  on  a  bond.®" 

In  any  action  prosecuted  on  such  bond  given  by  either 
party  in  action  of  replevin  for  the  deliverance  of  any 
property  the  defendant  may  show,  in  mitigation  of  the 
damages,  that  the  obligee  in  such  bond  had  only  a  lien 
upon  it,  or  special  property,  or  part  ownership  in  said 
property  at  the  time  of  commencement  of  suit  in  re- 
plevin and  that  the  defendants,  or  either  of  them,  had 
at  the  same  time  a  part  ownership  or  other  valuable  in- 
terest in  said  property;  and  if  such  lien,  special  prop- 
erty, part  ownership,  or  other  interest  of  said  obligee, 
with  interest  thereon,  amount  to  less  than  the  value  of 
the  property  replevied,  a  corresponding  reduction  shall 
be  made  from  such  value.^^  This  statute  applies  only 
where  the  obligee  in  the  replevin  bond  has  taken  judg- 
ment for  a  "return  of  the  ju'operty"  and  sues  on  the 
bond  to  recover  its  value.  It  does  not  apply  where  a 
return  has  been  waived  and  a  money  judgment  rendered 
in  the  replevin  suit.^^ 

Form  of  Count  on  Bond  Given  by  Plaintiff  in  Replevin 

The  plaintiff  says: 

1.  That  the  said  dofpiulauts,  liorctoforc,  to  wit,  on ,  at ,  by 

thoir  certain  writing  obligatory,  sealed  with  their  respective  seals,  the  date 
whereof  is  the  day  and  year  aforesaid,  a  copy  of  which  is  hereto  annexed, 
acknowledged  themselves  to  be  held  and  firmly  bound  unto  S.  T.,  as  sheriff 

of  the  county  of   ,  in  the  sum  of   dollars,  lawful  money,  to 

be  paid  to  the  said  S.  T.,  his  executors,  administrators  or  assigns.  2.  That 
the  said  writing  obligatory  was  and  is  subject  to  the  condition,  thereunder 
written,  that,  if  the  said  A.  B.  should  prosecute  to  effect  a  certain  suit,  which 
he  had  commenced  in  the  circuit  court  for  tlie  county  of against  C.  D., 

89  Pearl  v.  (larlock,  61  Mich.  419.  I'urpose  of  statute,  see  Henry   v. 
holding   that    where    he   has   only   a  Qiiackenbush,   48  Mich.  415. 
]>artial    interest    he    sliould    not    re-  May  show  that  plaintiff's  special 
cover  the  full  value.  interest  has  wholly  ceased.    Lindner 

90  Lindner  v.  Brock,  40  Mich.  618.  v.  Brock,  40  Mich.  618. 

91Jud.   Act,   ch.   27,   §:]7;    Comp.  92  Ryan   v.   Akeley,   42  Mich.   516. 

Laws   191.1,  ?  1:;116. 
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as  defendant,  for  unjustly  detaining  the  following  descriVjed  property,  to 
wit:  (Here  describe  the  property  replevied;)  and  that,  if  the  said  de- 
fendant should  recover  judgment  against  him  in  the  said  action,  he  would 
return  the  goods  and  chattels  mentioned  in  the  writ  of  replevin  issued  in 
said  suit,  if  return  thereof  should  be  adjudged,  and  should  pay  all  such  sums 
of  money  as  might  be  recovered  against  him  thereon,  then  the  said  writing 
obligatory  was  to  be  void;  otherwise  to  remain  in  full  force  and  effect.    3. 

That,  at  the  term  of  said  court,  appointed  to  be  held  on ,  to  wit,  on 

,   the   said   plaintiff   herein   recovered   a   judgment  in   the   said   suit 

against  the  said  A.  B.  for  the  sum  of dollars,  damages,  and  the  fur- 
ther sum  of dollars  for  his  costs,  by  him  expended  about  his  defense 

in  said  suit.  4.  That  the  said  S.  T.,  as  said  sheriff,  after  recovery  of  the 
judgment  aforesaid   and  before   the   commencement  of   this  present   suit, 

to  wit,  on ,  at ,  at  the  request  of  the  said  plaintiff  herein,  duly 

assigned  the  said  writing  obligatory  to  the  said  plaintiff  herein,  according 
to  the  statute  in  such  case  made  and  provided.  5.  That  the  said  defendants 
in  this  suit,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  were 
duly  notified  of  said  assignment.     6.  That  the  said  A.  B.  has  not  at  any 

time  paid  to  the  said  plaintiff  herein  the  said  sum  of dollars,  so  as 

aforesaid   recovered  by  him,   the   said  plaintiff  herein,   in   the  said  circuit 

court  for  the  county  of   ,  or  any  part  thereof.     7.  That  thereby  the 

said  writing  obligatory  became  forfeited  to  the  said  plaintiff,  as  such 
assignee  as  aforesaid.  8.  That  said  writing  obligatory  being  so  forfeited 
to  the  said  plaintiff,  the  said  defendants,  although  requested  so  to  do,  have 
not  paid  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  writing 
obligatory  mentioned,  or  any   part   thereof. 

§  31.  Dismissing  or  vacating  writ. 

Where  the  writ  is  fatally  defective  or  where  there  are 
fatal  defects  in  the  service  or  return  thereof,  it  may  be 
dismissed  or  quashed.^^  For  instance,  Avhere  the  return 
to  the  writ  is  not  signed,  the  writ  should  be  quashed,^^ 
and  also  where  the  affidavit  annexed  to  the  writ  is  de- 
fective,^^ but  neglect  to  file  the  declaration  in  time  is  not 
ground.^®  So  tiie  writ  should  be  quashed  on  motion 
where  nearly  a  year  has  elapsed  since  the  issuance  of 
the  last  writ  and  no  return  thereof  has  been  made.®'''  But 

98  See    Jewell    v.    Lomoreau.x,    .30  96  Krieger  v.  Warner,  2  Mich.  N. 

Mich.   1.15.  P.  229. 

94  Sonimcrs  v.  Ilinas  (Mich.),  58  97  Lanahan  v.  Kent  Circuit  .Tudge, 
N.  W.  6fi,  justice  of  the  peace  case.  106  Mich.  685,  holding  that  the  ap- 

95  Wordcn  v.  Erskine,  1  Mich.  N.  pearance  of  a  nonresident  cannot 
1'.  25.  lie  forced  by  successive  writs  issued 
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the  writ  should  not  l)e  dismissed  because  the  copy  de- 
livered to  defendant  was  not  certified  where  no  damage 
has  been  caused  thereby.®'  The  setting  aside  of  service 
of  the  writ  after  the  return  day  operates  as  a  discon- 
tinuance, and  the  defendant  may  proceed  accordingly 
and  require  an  assessment  of  damages.®*  Where  the  mo- 
tion to  dismiss  is  based  on  the  failure  of  the  officer  to 
certify  the  copy  of  the  writ  served  on  defendant,  the 
proper  practice  is  to  cause  an  alias  writ  to  issue  to  com- 
pel the  service.^  Dismissal  of  the  writ  amounts  to  a 
judgment  of  nonsuit.^ 

§  32.  Pleadings — Declaration. 

The  statute  expressly  provides  that  plaintiff  shall  de- 
clare witliin  the  same  time  as  in  personal  actions,  and 
that  the  further  practice  and  proceedings  shall  be  the 
same  as  in  actions  begun  by  summons.' 

In  reference  to  the  form  of  the  declaration  in  reple- 
vin, it  is  provided  by  the  statute  that  it  shall  be  suffi- 
cient for  the  plaintiff,  whether  the  original  taking  was 
lawful  or  otherwise,  to  allege,  with  requisite  certainty 
of  time,  place  and  value,  that  the  defendant  received 
the  joroperty  to  be  delivered  to  the  plaintiff  when  there- 
unto afterwards  requested,  and  that  the  defendant,  al- 
though requested  so  to  do,  has  not  delivered  the  same 
to  the  plaintiff,  but  has  unlawfully  detained  the  same, 
to  the  damage  of  the  plaintiff'  such  sum  as  he  may 
sj)ecify.*     In  replevin  for  property  taken  in  execution 

witliout   any  expectation  of  service.  3  Jud.    Act,    ch.    27,    §20;    Conip. 

98  Anderson    v.    Lenawee    Circuit       Laws   1915,   §  13099. 

.Tudge,  105  Mich.  89.  4.1iul.    Act,    ch,    27,    §21;    Comp. 

99  People     v.     Washtenaw    Circuit       L.aws  191.5,  §  l.'UOO;  Eiley  v.  Little- 
.Tudge,  23  Mich.  497.     But  see  Par-       field,  84  Mich.  22. 

sell    V.    Genesee    Circuit    .Tiulge,    .".9  It  is  not  necessary  for  the  plain- 

Mich.  542.  tifi"    to    state    in    his    declaration    a 

1  Anderson  v.  Lenawee  Circuit  jilace  certain  within  the  township, 
Judge,  105  Mich.  89.  city    or    village    as    that    where    the 

2  Stall  V.  Diamond,  'M  Midi.  429.*'''*'propc>rty    woe.    detained.      Jud.    Act, 
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and  claimed  by  the  plaintiff  as  exempt,  it  is  not  neces- 
sary specifically  to  set  out  the  character  of  the  property 
in  the  declaration  so  as  to  show  the  exemption.  The 
general  form  of  declaration  permitted  by  the  statute  is 
sufficient.^  So  when  the  plaintiff  sues  as  assignee  of  the 
vendor's  interest  in  a  contract  of  purchase,  the  ordinary 
form  of  declaration  was  held  sufficient  without  setting 
out  the  assignment  to  the  plaintiff.^ 

A  variance  between  the  description  of  the  property 
in  the  w^rit  and  in  the  declaration  cannot  be  urged  after 
interposing  a  plea.''' 

state  Bar  Association  Form  of  Declaration  in  Replevin 

(Titlo  of  court  and  cause.) 
The  plaintiff  says: 

1.  That,  on  ,  19.  .,  at ,  the  defendant  received  the  follow- 
ing goods  and  chattels,  of  the  property  of  the  plaintiff:  (Specify  each 
article.) 

2.  That  said  goods  were  of  the  value  of  dollars,  and  were  to  be 

delivered  to  the  plaintiff  thereafter  upon  the  plaintiff 's  request. 

.3.  That  the  defendant  has  not,  though  often  requested,  delivered  said 
property  to  the  plaintiff,  but  has  unlawfully  detained  the  same. 

4.  Wlierefore  the  plaintiff  claims  a  judgment  for  the  return  of  said 
property  or  for  the  value  thereof  and  for  further  damages  in  the  sum  of 
dollars. 

Another  Form 

The  plaintiff  says: 

1.  That  the  said  defendant,   heretofore,   to   wit,  on   the    day  of 

,  in  the  year ,  at  the  township  (city  or  village)  of ,  in 

said  county,  received  certain  goods  and  chattels,  to  wit  (here  describe  the 
property  as  in  the  writ),  of  him,  the  said  plaintiff,  of  great  value,  to  wit, 

of  the  value  of   dollars,  lawful  money,  to  be  delivered  to  the  said 

plaintiff  when  he,  the  said  defendant,  should  be  thereunto  afterwards  rc- 
(juested.  2.  That  the  said  defendant,  althougli  requested  so  to  do,  has  not 
delivered  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  ))ut  has  un- 
lawfully  detained,   and   still   does   unlawfully   detain,   the  same.     .'•!.  Whero- 

ch.     27,     S22;     Comp.     Laws     191.3,  6  Myers  v.  Yaple,  60  Mich.  339. 

§13101.  7Reedcr  v.   Moore,  9y  Mich.  594. 

6  Elliott     v.     Whitmore,     J     Mich. 
u:j2. 
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fore  the  said  plaintiff  claims  a  jud^ient  for  the  return  of  said  goods  and 

chattels   or   for  the  value   thereof   and  for    dollars   for  his   further 

dajiiages. 

§33.  Plea. 

In  replevin,  the  ft'eneral  issue  was  called  the  plea  of 
'^non  cepit"  and  stated  that  the  defendant  "did  not 
take  the  said  goods  in  the  said  declaration  mentioned 
or  any  of  them  in  mannei'  and  form  as  the  plaintiff  hath 
above  complained."  It  applied  where  the  defendant 
had  not  in  fact  taken  the  goods,  or  where  lie  did  not  take 
or  have  them  in  the  place  mentioned  in  the  declaration. 
But  in  Michigan,  the  action  of  replevin,  by  virtue  of  the 
statute,  has  a  very  much  wider  scope  tlian  at  the  com- 
mon law,  for  while,  at  common  law,  it  would  lie  only 
in  case  of  a  wrongful  taking  and  where  trespass  would 
lie,  it  may  be  brought  under  the  statute  not  only  in  cases 
of  a  wrongful  taking,  but  also  whenever  the  detention 
is  unlawful,  regardless  of  whether  the  taking  was  right 
or  wrong.*  And  so,  also,  the  plea  of  the  general  issue 
under  the  statute  has  been  vested  with  a  greater  scope 
than  that  of  the  plea  of  non  cepit  at  the  common  law. 
The  latter  only  denied  the  taking  modo  et  forma,  but  ad- 
mitted the  right  of  property  to  be  in  the  plaintiff,  while, 
by  the  Michigan  statute,  the  plea  of  the  general  issue 
puts  in  issue  not  only  (1)  the  detention  of  the  goods, 
but  also  (2)  tlie  property  of  the  phiinti ff  therein  and 
(3)  his  right  to  the  possession  thereof  at  the  time  of  the 
commencement  of  the  suit,  and,  under  such  plea,  (4) 
the  def(Midant  may  give  notice  of  any  special  matter  of 
defense  to  the  action.®  No  notice  under  the  plea  of  the 
general  issue  is  necessary  to  admit  evidence  of  a  defense 
that   the   pr<)])ei-ty   was   taken    under  legal    proceedings 

8  See  SS  1,  '2,  ante.  as  to   wliat  defenses  notice  must  he 

9Jnd.    Act,    ch.    27,    §23;    Conip.       given  of,  the  article  on  Pleading. 
Laws  lOir.,  §  i:n02.     See,  generally, 
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against  a  third  person.*"  Nor,  when  the  defendant 
claims  a  lien  upon  logs  for  damages  under  the  statute, 
is  notice  thereof  required  under  plea  of  the  general  is- 
sue.** Notice  is  not  necessary  to  admit  evidence  of  the 
defendant's  official  character  as  special  administrator.*^ 
Proof  that  the  defendant  as  sherilY  had  taken  property 
on  a  lawful  writ  from  the  plaintiff  and  continued  law- 
fully to  hold  it  under  that  writ  is  admissible  under  the 
general  issue  without  notice.*^  Indeed,  the  comprehen- 
siveness of  the  plea  under  the  statute  would  seem  to  be 
such  that  evidence  of  almost  any  matter  of  defense  is 
admissible  without  notice. 

Actual  notice  of  rights  of  a  lessor,  by  a  seller  of  per- 
sonal property  to  the  lessee,  may  be  shown  under  the 
general  issue.**  However,  special  damages  cannot  be 
shown  under  the  general  issue. *^ 

§34.  Set-off  or  counterclaim. 

Unliquidated  damages  cannot  be  recouped,  nor  can 
set-offs  be  pleaded,  in  replevin.*^ 

§35.  Evidence. 

The  plaintiff,  in  order  to  maintain  the  issue  on  his 
part,  must  prove  his  right  to  the  possession,  and  the  un- 
lawful detention  of  the  property  by  the  defendant.*'  Of 
course,  defendant's  evidence  is  limited  by  the  scope  of 
his  special  notice.*^  The  parol  evidence  rule  precludes 
oi'al  evidence  to  contradict  a  written  instrument.*' 

10  Snook   V.   Davis,   6   Mioh.    156;  15  Batcman    v.    Blake,    81    Mich. 

Craig  V.  Grant,  6  Mi.-li.  447.  227,  2:n. 

llGratwick,   Smith   &   F.   Lumber  16  Dearing     Water     Tube     Boiler 

Co.  V.  Lewis,  66  Mich.  53.3.  Co.   v.   Thompson,   156  Mich.   365. 

12  Singer   Mfg.    Co.    v.    Benjamin,  17  Hickey  v.  Hinsdale,  12  Mich.  99. 

55   Mich.  330.  18  Solomon   v.   Stewart,   184  Mich. 

ISBclflen  v.  Laing,  8  Mich.  500.  506,  510. 

14  Luce   V.   Stott   Realty    Co.,   201  19  Solomon   v.   Stewart,   184  Mich. 

Mich.  587.  506. 
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If  a  sheriff  claims  a  special  jjroperty  in  the  subject 
of  the  action,  under  a  levy  by  virtue  of  an  execution,  he 
nnist  show  a  valid  judgment  to  support  the  execution.^" 
Where  plaintiif  suljmits  to  a  nonsuit  and  defendant 
elects  to  take  judi>-ment  for  the  value  of  the  property,  in 
an  action  against  an  officer  for  goocls  levied  upcm  by 
liim,  defendant  must  prove  a  valid  judgment  and  execu- 
tion, it  being  insufficient  to  show  only  an  execution  regu- 
iai'  on  its  face.^^  However,  where  plaintiffs  sliow  no  title 
to  the  property  replevied,  defendant  need  not  prove  title 
as  against  the  world  in  order  to  recover  a  judgment  for 
the  value  of  the  goods. ^^  Where  an  officer  who  is  de- 
fendant justifies  under  a  writ  of  execution,  the  record 
of  the  judgment  and  proceedings  on  which  it  is  issued 
are  admissible  in  evidence;  ^^  but  where  plaintiff  in  or- 
der to  claim  exemption  rights  against  a  levy  introduces 
the  execution,  whicli  describes  the  judgment,  defendant 
need  not  prove  the  judgment,^*  Where  plaintiff  proves 
])ossession  under  claim  of  purchase  from  the  true  owner, 
and  the  forcible  taking  of  the  property  without  ccmsent, 
the  burden  of  justifying  the  taking  is  on  defendant.^* 
The  value  of  the  property  is  not  in  issue  except  for  the 
l)ni'poses  of  an  assessment  of  value  in  defendant's 
favor.26 

§  36.  Scope  of  inquiry  on  trial. 

The  right  of  ])roperty  nuiy  be  determined  as  well  as 
the  I'iglit  of  possession. ^'^     But  the  title  to  real  property 

20(;i(l(lay      V.      Witliprspoon,      ."].)  25  C'onoly    v.    Dudley,    111    Mich. 

Mii-h.    .•;68;     P.oa.h    v.    Botsfoid,    1  122. 
Doug.   199.  aeEklrod    v.    Woolavor,   46    Micli. 

aiAiulievvs     V.     Sniitli,     '11     Mich.  241. 
08.1.  27  See    Kohl    v.    Lynn,    .34    Mich. 

22  Steere  v.  V.Tndcrlx'rn-,  90  Mich.  .'UJfl,    holdinii'    exact    extent    of    sub- 

187.  sisting    claim    of    a   mortgagor    who 

23(;avigan  v.  Scott,  ~i\   Mich.  ;'.7."..  hrinos     n-phnin     may     be     in(|uiied 

24Mc<Juire    v.    (Jalligan,   ;").*.    Mich.  into. 
4r)3. 

2  Abbott— 33 
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cannot  be  determined  in  the  action,  although  the  title 
to  a  house  made  personalty  by  removal  may  be  deter- 
mined in  a  proper  case.^* 

§37. Suggestions. 

Where  plaintiff  in  a  replevin  suit,  where  he  had  given 
the  statutory  bond,  afterwards  claimed  that  the  replevin 
suit  had  been  settled,  the  question  of  settlement,  while 
it  cannot  be  tried  under  the  ordinary  issue  in  the  re- 
plevin suit  nor  disposed  of  on  mere  motion  or  affidavit, 
yet  it  may  be  tried  in  such  suit  on  a  suggestion  after  a 
framing  of  issues,  and  hence  a  resort  to  equity  is  im- 
necessary.**' 

§  38.  Discontinuance  of  action. 

This  question,  in  the  main,  is  governed  by  the  gen- 
eral rules  as  set  forth  in  another  article.^" 

A  mere  nominal  defendant,  such  as  an  officer  who  has 
seized  goods,  cannot  prejudice  the  rights  of  the  real 
party  in  interest  by  stipulating  with  plaintiff  for  the 
dismissal  of  the  suit  without  judgment. ^^  So  one  de- 
fendant cannot  bind  other  defendants  to  an  agreement 
to  discontinue  the  action  without  costs  and  turn  the  prop- 
erty over  to  defendants. ^^  Likewise,  a  suit  will  not  be 
discontinued  on  the  stipulation  of  one  defendant,  where- 
by the  property  is  to  be  turned  over  to  him,  where  other 
defendants  having  adverse  interests  do  not  consent 
thereto.''  But  where  plaintiff  discontinues  on  an  ad- 
journed day,  and  defendant  does  not  appear,  he  cannot 
afterwards  demand  judgment  for  the  value  of  the  prop- 
erty replevied  from  him.'*    Where  plaintiff  has  discon- 

28  Cutter  v.  Wait,  131  Mich.   rjOH.  32  Fowler  v.  Wayne  Ciipuit  Jmlge, 

29  C.    .T.    Huebel    Co.    v.    MacKin-       105  Mich.  90. 

non,   186   Mioh.   617.  33  Saunders    v,    Closs,    117    Mith. 

30  See  Discontinuance.  1.30. 

31  Casper   v.   Kent   Circuit  .Judge,  34  Stack  v.  Smith,  54  Mich.  238. 
45  Mich.  251. 
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tinued  the  suit,  and  defendant  has  waived  a  return  of 
the  property  and  asks  judgment  for  its  value,  plaintiff 
can  show  that  the  property  belonged  to  him  and  not  to 
the  execution  debtor,  where  defendant  had  levied  there- 
on.^* 

§39.  Verdict  and  findings. 

The  verdict  must  be  definite,  especially  where  either 
party  has  a  lien  on  or  special  property  in  the  property 
replevied,  and  is  not  the  general  owner.'®  Where  the 
verdict  is  for  defendant  and  he  claims  only  a  lien  upon 
or  special  interest  in  the  property,  the  general  title  be- 
ing in  plaintiff,  the  verdict  must  specify  the  amount  of 
defendant's  interest:"  By  statute,  if  upon  the  trial  of 
the  cause,  the  verdict  be  in  favor  of  the  plaintiff,  the 
same  jury  assess  the  damages  which  he  has  sustained 
by  the  unlawful  taking  and  detention,  or  by  the  unlaw- 
ful detention  of  the  property,  and  also  the  value  of  the 
goods  and  chattels  specified  in  the  declaration,  if  the 
same  shall  not  have  been  replevied  and  delivered  to  the 
plaintiff,  or  of  such  portion  thereof  as  may  not  have 
been  so  replevied  and  delivered.''  The  verdict  or  find- 
ings must  not  be  contradictory.  For  instance  a  finding 
or  verdict  that  plaintiff  has  the  general  property  but 
that  defendant  did  not  unlawfully  detain  the  goods  can- 
not sustain  a  judgment  where  it  is  impossible  that  a 
special  property  could  co-exist  with  the  general  owner- 
ship.'® A  verdict  simply  that  '^  defendant  did  not  un- 
lawfully detain,"  based  on  a  plea  of  the  general  issue, 
does  not  entitle  defendant  to  a  return  of  the  property." 

35  Treadwoll  v.  Paddock,  75  Mich.  39  Rodman  v.  Nathan,  45  Mich. 
286.  607;     Alderman    v.    Manchester,    49 

36  Alderman  v.  Manchester,  49  Mich.  48.  See  also  Nottingham  v. 
Mich.  48.  Vincent,  50  Mich.  461. 

37  Farmers'  Loan  &  Trust  Co.  v.  40  Harris  v.  O 'Gorman,  118.  Mich. 
St.   Clair,   M  Mich.    518.  553. 

3«Jud.    Act,   ch.   27,    §24;    Comp. 
Laws   1915,   §  13103. 
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Where  the  property  has  been  delivered  to  plaintiff  and 
he  recovers  a  verdict  for  it,  neither  the  court  nor  jury 
has  authority  to  assess  the  value  of  the  property.*^ 

§  40.  Damages. 

Where  either  party  recovers  judgment,  he  is  entitled 
to  recover  damages  in  a  proper  case.  Generally  the 
measure  of  damages  is  a  fair  and  reasonable  compensa- 
tion for  the  use  of  the  property,  with  such  special  dam- 
ages as  are  known  and  necessarily  accompanied  the  de- 
tention, and  any  actual  injury  occurring  to  the  prop- 
erty;*^ the  object  being  to  restore  the  party,  so  far  as 
possible,  to  the  condition  he  was  in  before  the  commis- 
sion of  the  act  complained  of.*'  If  no  evidence  be  given 
of  damages,  no  more  than  nominal  damages  can  be  al- 
lowed.** So  where  the  property  seized  on  replevin  has 
been  sold  for  less  than  the  amount  of  plaintiff's  lien, 
only  nominal  damages  are  recoverable  by  plaintitf,*^ 
The  plaintiff  cannot  recover,  as  a  part  of  his  damages, 
the  value  of  the  services  of  his  attorney  and  counsel  in 
attending  the  suit.*^  The  expense  of  replacing  a  build- 
ing on  i)laintiff's  land  from  which  defendant  wrongful- 
ly removed  it  is  recoverable.*''^  Where  the  detention  of 
goods  is  unlawful,  a  subsequent  delivery  in  good  faith 
does  not  prevent  the  owner  from  recovering  damages  for 
detention.*®  Where  a  race  horse  was  seized  by  a  sheriff, 
jjlaintiff  may  recover  damages  arising  from  his  depre- 
ciation in  value  because  not  properly  cared  for.*'     In- 

41  Merrill  v.  Butler,  18  Mich.  294.  46  Hatch  v.  Hart,  2  Mich.   289. 

42  Aber  v.  Bratton,  60  Mich.  357  47  Byrnes  v.  Palmer,  113  Mich, 
(holding  ])rospective   i)rofits  not   re        17. 

coverable) ;    Hntchinson   v.   Hutchin-  48  Hanseliiian   v.   Kegel,   GO   Mich, 

son,  102  Mich.  G3;3.  ',40. 

43Hanselnian    v.    Kegel,   CO    Mich.  49  R Hey     v.     Littleliehl,    84     Mich. 

540.  22. 

44Phenix  V.  Clark,  2  Mich.  328. 

45  Vincent  v.  Sherwood,  118  Mich. 
G4. 
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terest  and  profits  cannot  both  be  allowed.^'*  Where  a 
shorifT  levied  on  plaintiff's  property  as  belonging  to  the 
execution  debtor,  plaintiff  cannot  recover  damages  for 
its  detention,  where  demand  was  made  and  suit  brought 
on  the  same  day,  and  no  damages  were  sustained  after 
demand  and  before  suit;  and  where  plaintiff  had  per- 
mitted his  property  to  become  mingled  with  that  of  the 
execution  debtor,  so  it  could  not  be  distinguished,  no 
damages  for  detention  can  be  recovered  until  demand 
made  and  property  is  pointed  out  to  the  sheriff.*^  In 
such  a  case,  plaintiff  cannot  recover  for  damages  and 
expenses  incurred  after  suit  commenced.^^ 

§  41.  Damag-es  recoverable  by  defendant. 

The  measure  of  damages,  where  a  return  of  the  prop- 
erty is  sought,  is  the  value  of  the  use  of  the  property 
from  the  time  of  the  replevin  until  trial.^'  Where 
defendant  elects  to  take  judgment  for  the  value  of 
the  property,  the  measure  of  damages  is  the  value  of  the 
property  at  the  date  of  the  replevin,  with  interest  to 
the  date  of  judgment,  and  he  cannot  recover  for  the  use.^* 
The  appraised  value  of  the  property  is  not  conclusive, 
but  if  plaintiff  does  not  contest  such  valuation,  it  will 
be  assumed  that  he  is  satisfied  with  it."  Where  defend- 
ant sets  up  a  special  property  in  the  chattels  replevied 
and  waives  a  return,  he  cannot  ordinarily  recover  in 
pecuniary  damages  more  than  the  amount  of  his  special 
interest.*^     So  when  the  property  is  replevined  from  a 

ice  of  writ,  with  interest  from  tliat 
(late,  held  the  measure  in  Nitz  v. 
Roltoii,  71  Mich.  388.  But  in  Han- 
scliiiau  V.  Kegel,  60  Mich.  .540,  the 
iiiojisnie  is  sai<l  to  be  the  value  of 
the  jiroperty  at  the  date  of  "con- 
version," witli  interest. 

55  Mueller  v.  Provo,  80  Mich.  475. 

56  Weber  v.  Henry,  16  Mich.  399; 
Cohen  v.  Henry,  16  Mich.  405. 


50  McGuire  v. 

Galligan,  53   Mich. 

453. 

51  Wildnian    v. 

Rterritt,    SO    Midi. 

fim. 

62  Wildnian    v. 

Sterritt,   80   Mich. 

(m1. 

53  Hutchinson 

v.    Hutchinson,    102 

Midi.   635;    Burt 

V.    Burt,  41    Mich. 

82. 

54  .Just    v.    Poi 

•ter,    64    Mich.    565. 

Value  of  proper 

ty  at  time  of  scrv- 
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trespasser  without  valuable  iuterest,  though  the  plain- 
tiff fail  to  recover,  the  defendant  is  entitled  to  nominal 
damages  only."  Inasmuch  as  a  sheriff  who  seizes  prop- 
erty is  not  entitled  to  the  use  thereof,  damages  cannot 
be  allowed  him  for  depriving  him  of  such  use,  where  he 
recovers  judgment.*'  If  defendant  waives  a  judgment 
for  the  return  or  value  of  the  property,  he  cannot  re- 
cover damages.*'  One  who  defends  in  right  of  another 
may  recover  damages  from  the  plaintiff  where  the  suit 
is  unfounded.^® 

§  42. Assessment  of  damages. 

As  already  stated,  where  there  is  a  trial  of  the  issues 
the  damages  are  assessed  by  the  jury  trying  such  issues. 
If  judgment  is  rendered  by  default,  the  damages  are  as- 
sessed as  in  ordinary  cases.  Whenever  any  such  dam- 
ages are  assessed,  the  same  notice  thereof  shall  be  given 
to  the  adverse  party  as  is  required  by  law  and  the  prac- 
tice of  the  court  in  the  like  cases  in  personal  actions.^^ 
There  is  always  an  issue  joined,  on  an  assessment  of 
damages,  whether  or  not  expressed  in  words.^^  Where 
there  has  been  a  dismissal  for  irregularity,  and  defend- 
ant waives  a  return  of  the  property,  the  true  condition 
of  the  title  may  be  shown  by  plaintiff  on  an  assessment 
of  defendant's  damages.^^ 

§  43.  Judgment. 

Judgment  is  entered  for  the  plaintiff  or  defendant,  as 
the  case  may  be,  in  accordance  with  the  rights  of  the 

57  Weber  v.  Henry,  16  Mich.  399;  Where  plaintiff  became  nonsuited 

Ellis  V.   Simpkins,  81  Mich.  1.  for    failure    to   appear,   the   amount 

68  Tandler  v.   Saunders,  56  Mich.  of   defendant 's   lien   may   be   deter- 

142.     See  also  Lindner  v.  Brock,  40  mined  without  further  notice,  on  the 

Mich.   618.  assessment    of    damages.      Anderson 

59Bateman     v.    Blake,     81     Mich.  v.  Henderson,  167  Mich.  425,  429. 
227.  62  Stall  v.  Diamond,  37  Mich.  429. 

80  Burt  V.  Burt,  41  Mich.  82.  63  Treadwell  v.  Paddock,  75  Mich. 

eiJud.   Act,   ch.   27,    §31;    Comp.  286. 
Laws  1915,  §  13110. 
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party  recovering-  it.  The  general  rules  governing  judg- 
ments in  personal  actions  in  general  are  for  the  most 
part  applicable.^*  For  instance,  the  judgment  must  con- 
form to  the  verdict.^^ 

Where  defendants  have  a  joint  possession,  a  joint 
judgment  against  them  is  proper.^^  But  where  one  of 
defendants  claims  title  as  assignee,  and  the  other  as  pur- 
chaser from  him,  a  money  judgment  cannot  be  entered 
in  their  favor  jointly.^' 

§  44.  For  plaintiff  where  goods  not  delivered  to  him. 

If  the  goods  and  chattels  specified  in  the  declaration, 
shall  not  have  been  replevied  and  delivered  to  the  plain- 
tiff, such  plaintiff,  in  case  he  shall  recover  upon  the 
whole  record,  shall  be  entitled,  in  addition  to  his  dam- 
ages and  costs,  to  a  further  judgment  that  such  goods 
and  chattels  be  replevied  and  delivered  to  him  without 
delay;  or  in  default  thereof  that  such  plaintiff  do  re- 
cover from  the  defendant  the  value  of  such  goods  and 
chattels,  as  the  same  shall  have  been  assessed.^^  Where 
plaintiff'  recovers,  but  no  one  representing  him  is  present 
when  the  verdict  is  rendered,  and  no  evidence  of  value 
is  produced,  jiidgment  may  be  rendered  for  a  return  of 
the  property  instead  of  its  value.^'  A  recovery  by  plain- 
tiff for  the  value  of  logs  not  taken  under  the  replevin 
writ,  the  most  of  the  logs  having  been  taken  under  the 
writ,  is  proper,  wliere  the  evidence  is  sufficient  to  show 
the  facts.'" 

64  What     constitutes     final     judg-  amount    as    damages    for    detention, 

ment,  see  Friedberg  v.  Bennett,  166  66  West    Michigan    Sav.    Bank    v. 

Mich.   558.  Howard,  52  Mich.  423. 

eSGuerold  V.  Holtz,  103  Mich.  118,  67  Redpath    v.    Brown,    71    Mich. 

122,  holding  that  a  verdict  for  plain-  258. 

tiff   fixing   the    sum   due   him   under  68  Jud.   Act,   ch.   27,    §26;    Comp. 

a  contract  and  finding  that  he  had  Laws  1915,  §  i;>105. 

a  lien   for  that  amount,  but  assess-  69  Kel.so  v.  Saxton,  40  Mich.   666. 

ing  no  damages  for  detention,  does  70  McRae    v.    Gorth    Lumber    Co., 

not    warrant    the   entry    of   a   .I'udg-  102  Mich.  488. 
inent    that    the    jury    assessed    sucti 
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§  45.  For  plaintiff  where  property  has  been  deliv- 
ered to  him. 

If  the  property  has  been  delivered  to  tlie  phiintiff,  and 
lie  recover  upon  the  whole  record,  he  is  entitled  to  judg- 
ment for  his  damages  as  assessed  by  the  jury,  together 
with  his  costs  to  be  taxed,  without  reference  to  the  value 
of  the  property.'^  If  the  judgment  is  for  plaintiff  and 
the  property  has  been  delivered  to  him  under  the  reple- 
vin writ,  no  retuiii  need  ])e  awarded.''^^ 

Form  of  Judgment  on  Verdict  for  Plaintiff  in  Replevin 

(Title  of  cause.) 

In  this  eauee,  the  parties  being  in  conrt,  by  their,  respective  attorneys, 
ready  for  trial,  thereupon  came  a  jury,  to  wit  (insert  the  names  of  the 
jurors),  good  and  lawful  men,  who,  being  duly  chosen,  tried  and  sworn 
well  and  truly  to  try  the  issue  between  the  parties,  after  hearing  the  proofs 
and  allegations  of  the  parties,  the  arguments  of  counsel  and  the  charge  of 
the  court,  retired  from  the  bar,  under  the  charge  of  S.  T.,  an  oflScer  of  the 
court,  duly  sworn  for  that  purpose,  to  consider  of  their  verdict  to  be  given, 
and,  after  being  absent  for  a  time,  return  into  court  and  say  upon  their 
oath  that  the  said  defendant  did  unlawfully  detain  the  goods  and  chattels 
mentioned  in  manner  and  form  as  the  said  plaintiff  has  in  his  declaration 
in  this  cause  complained  against  him,  and  that  they  assess  the  damages 
of  the  said  plaintiff,  by  reason  thereof,  over  and  above  his  costs  and  charges 

by  him  about  his  suit  in  this  behalf  expended,  at  the  sum  of dollars. 

Therefore,  it  is  considered  that  the  said  plaintiff  do  recover  against  the 
said  defendant  his  damages  aforesaid,  together  with  his  costs  and  charges 
aforesaid,  to  be  taxed,  and  that  the  said  jilaintiff  have  execution  therefor. 

Form  of  Judgment  Upon  Finding  for  Plaintiff  in  Replevin 

(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  rospeftive  attorneys, 
ready  for  trial,  and  the  same  having  been  duly  brought  on  for  trial  before 
the  court,  without  a  jury,  the  court,  having  heard  the  proofs  and  allega- 
tions of  the  parties  and  the  arguments  of  counsel,  after  mature  delibera- 
tion thereon,  finds  that  the  said  defendant  did  unlawfully  detain  the  goods 
and  chattels  mentioned  in  manner  and  form  as  the  said  plaintiff  in  his 
declaration  in  this  cause  complained  against  liim  and  that  tlie  said  plaintiff 
has  sustained  damages  on  occasion  of  the  premises,  over  and  above  his  costs 

and  charges  about  his  suit  in  this  behalf  expended,  in  the  sum  of   

dollars.      Therefore,    it    is   considered    that    the    said    jilaintiff    do    recover 

71  Merrill  v.  "Butler,  IS  Mich.  29A.  72  Smith   v.   Dodge,  .'!?  Mich.  :\r,4. 
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a<;ainst  the  said  dofeiulant  his  ilaniagos  aforcsaiil,  toyothor  witli  his  costa 
ami  iharges  aforesaid,  to  be  taxed,  and  that  the  said  plaintiff  have  execu- 
tion therefor. 

§  46.  For  defendant. 

Except  where  one  party  is  the  general  owner  and  the 
other  is  a  lienor  or  has  a  special  property  in  the  subject 
matter,"  if  defendant  is  successful,  the  judgment  must 
be  either  (1)  for  costs  only;  (2)  for  a  return  and  for 
damages  for  detention;  or  (3)  for  the  value  of  the  prop- 
erty replevied. 

If  the  property  specified  in  the  writ  shall  not  have 
l)een  replevied  and  delivered  to  the  plaintiff,  and  the 
defendant  recover  judgment,  it  will  be  for  costs  only.'* 

By  statute,  if  tiie  property  specilied  in  the  writ  shall 
have  been  delivered  to  the  plaintiff,  and  the  defendant 
ivcover  judgment  by  discontinuance  or  nonsuit,  such 
judgment  will  be  that  defendant  have  return  of  the  goods 
and  chattels  replevied,  unless  lie  elect  to  waive  such  re- 
Inni,  and  also  that  he  recover  the  damages  sustained 
by  him,  by  reason  of  the  detention  of  such  goods  and 
chattels,  which  damages  arc  required  to  be  assessed  by 
a  jury.'''^  While  this  statute  is  by  its  terms  applicable 
only  where  defendant  recovers  judgment  ''by  discontin- 
nance  or  nonsuit,"  there  is  no  doubt  that  the  same  rule 
applies  where  he  recovers  judgment  after  a  trial  on  the 
merits.  Defendant  can  obtain  no  judgment  for  a  return 
of  the  property  or  its  value  where  he  defends  merely 
on  the  ground  that  he  was  not  in  possession  when  the 
replevin  writ  was  issued  and  served,'^  nor  for  a  return 
where  plaintiff  fails  because  the  property  was  in  his  own 
]iossession  when  he  sued  out  his  writ,""  nor  for  a  return 

73  See  §  47,  post.  76  Hinehmnn    v.    Doak,    48    Mich. 

74Jud.   Act,   eh.   27,  §32;    Comp.       168. 
Laws  1915,  §  13111.  77Gidday      v.      Witherspoon,      .'..j 

75,Tud.   Act,   eh.   27,  §20;    Comp.       Mifh.  3G8. 
Laus   191o,   §  13108. 
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wliere  tke  sole  defense  is  the  failure  to  make  a  demand.'® 
AVhere  property  not  covered  by  the  writ  was  turned 
over  to  plaintiff,  defendant  is  entitled  to  a  judgment  for 
the  return  thereof  or  its  value.'® 

When  the  property  has  been  delivered  to  the  plaintiif 
by  virtue  of  the  writ,  and  the  defendant  recover  in  the 
action,  he  may  have  his  damages  assessed  at  the  trial, 
and  also  the  value  of  the  property  replevied  and  instead 
of  taking  judgment  for  a  return  of  the  property,  he  may 
take  judgment  for  its  value,  or  the  value  of  his  interest 
therein,  if  he  has  only  a  special  interest  in  it.®°  Where 
a  defendant  recovers  judgment  by  nonsuit  or  discontin- 
uance, and  elects  to  take  judgment  for  the  value  of  the 
property  taken,  such  value  may  be  assessed  by  the  court 
without  a  jury,*^  and  when  a  plaintiff  suffers  a  discon- 
tinuance, the  defendant  must  elect  whether  he  will  claim 
or  waive  a  return,  and  the  election  must  be  entered  be- 
fore proceeding  to  the  assessment  of  damages,  of  which 
assessment  the  notice  required  by  the  statute  must  be 
given. *^ 

When  defendant  is  an  officer  who  is  a  mere  nominal 
party,  he  cannot  prejudice  the  rights  of  the  real  party 
in  interest  by  stipulating  for  the  entry  of  judgment 
against  him,  at  least  until  he  had  given  the  real  party 
an  opportunity  to  indemnify  him,  and  he  had  refused  so 
to  do.*' 

Porm  of  Judgment  on  Verdict  for  Defendant  in  Replevin  for  a  Return 

of  the  Property 

(Title  of  eause.) 

The  same  as  first  form  under  S  48  as  far  as  the  words,  "and  that  they 
assess,"  and  then  as  follows:  And  that  they  assess  the  damages  of  the 
defendant,   by  reason  of  the  detention  of  the  said  goods  and  chattels,  at 

78  Farrah    v.    Bursley,  100    Mich.           »1  Pearsons  v.  Eaton,  18  Mich.  79. 

547.  82  Wheeler    v.    Wilkins,    19    Mich. 

79Vicborn    v.    Pollock,  13.'?    Mich.       78. 

5L'4.  83  Casper  v.   Kent  Circuit  Judge, 

80  Sec   §  47,  post.  45  Mich.  251. 
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the  sum  of   dollars  over  and  above  his  costs  and  charges  about  his 

defense  in  this  behalf  expended.  Therefore,  it  is  considered  that  the  plaintiff 
.  take  nothing  by  his  said  writ,  and  that  the  said  defendant  have  a  return  of 
the  said  goods  and  chattels;  and  it  is  further  ordered  and  adjudged  by  the 
court  that  the  said  defendant  do  recover  against  the  said  plaintiff  his 
damages  aforesaid,  together  with  his  costs  and  charges  aforesaid,  to  be 
taxed,  and  that  the  said  defendant  have  execution  therefor. 

Form    of   Judgment   Upon   Finding   for   Defendant    in   Replevin   for   a 

Return  of  the  Property 
(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  and  the  same  having  been  duly  brought  on  for  trial  before 
the  court,  without  a  jury,  the  court,  having  heard  the  proofs  and  allega- 
tions of  the  parties  and  the  arguments  of  counsel,  after  mature  delibera- 
tion, finds  that  the  said  defendant  did  not  unlawfully  detain  the  goods 
and  chattels  in  manner  and  form  as  the  said  plaintiff  has  in  his  declaration 
in  this  cause  alleged  and  that  the  said  defendant  has  sustained  damages  by 

reason  of  the  detention  of  the  said  goods  and  chattels  in  the  sum  of 

dollars  over  and  above  his  costs  and  charges  above  his  defense  in  this  be- 
half expended.  Therefore,  it  is  considered  that  the  plaintiff  take  nothing 
by  his  said  writ  and  that  the  said  defendant  have  a  return  of  t|he  said 
goods  and  chattels;  and  it  is  further  ordered  and  adjudged  by  the  court 
that  the  said  defendant  do  recover  against  the  said  plaintiff  his  damages 
aforesaid,  together  with  his  costs  and  charges  aforesaid,  to  be  taxed,  and 
that  the  defendant  have  execution  therefor. 

Form   of  Judgment   Upon  Finding   for   Defendant   in   Replevin   Where 
Property  Not  Replevied 

(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  and  the  same  having  been  duly  brought  on  for  trial  before 
the  court,  without  a  jury,  the  court,  having  heard  the  proofs  and  allega- 
tions of  the  parties  and  the  arguments  of  counsel,  after  mature  delibera- 
tion, finds  that  the  said  defendant  did  not  unlawfully  detain  the  said  goods 
and  chattels  in  manner  and  form  as  the  said  plaintiff  has  in  his  declara- 
tion in  this  cause  alleged.  Therefore,  it  is  considered  that  the  said  plain- 
tiff take  nothing  by  his  said  writ,  and  that  the  said  defendant  do  recover 
against  the  said  plaintiff  his  costs  and  charges  about  his  defense  in  this 
behalf  expended,  to  be  taxed,  and  that  the  said  defendant  have  execution 
therefor. 

§  47.  Where  either  party  has  only  a  lien  or  special 

property. 

By  statute,  wliere  either  of  the  parties  to  the  action, 
at  the  time  of  commencing  the  suit,  has  only  a  lien  upon, 
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or  special  property,  or  part  ownership  in  tlie  property 
described  in  the  writ,  and  is  not  the  general  owner  there- 
of, that  fact  may  be  proved  on  the  trial,  or  on  the  as- 
sessment of  value  or  of  damages,  and  the  finding  of  the 
court  or  jury  must  be  according  to  such  fact,  and  the 
court,  in  such  case,  will  thereupon  render  such  judg- 
ment as  shall  be  just  between  the  parties.**  This  statute 
is  only  applicable  to  a  case  where  one  party  is  the  gen- 
eral owner  and  the  other  a  lienor  or  part  owner.*^  It 
permits  proof  on  the  trial,  if  a  jury  trial  be  had,  or  on 
assessment  of  value  when  a  motion  to  dismiss  or  a  notice 
as  a  substitute  for  a  demurrer  is  interposed,  or  on  assess- 
ment of  damages  in  case  of  judgment  by  default,  but 
does  not  authorize  a  second  jury  to  be  impaneled  to  assess 
damages  after  the  case  has  been  tried  on  its  merits.*®  The 
rights  of  either  party  who  waives  a  return  is  expressly 


84Jud.  Act,  ch.  27,  §25;  Comp. 
Laws  1915,  §  13104.  See  Upham  v. 
Caldwell,  100  Mich.  264,  271;  Gary 
V.  Hewitt,  26  Mich.  231,  238;  Char- 
pentier  v.  Bresnahan,  74  Mich.  48 
(error  to  limit  defendant's  recov- 
ery to  lien  ou  goods  specified  in 
writ,  where  other  property  seized 
under  writ). 

Judgment  held  unjust  in  Kelsey 
V.  Ming,  118  Mich.  438. 

Where  fact  of  lien  or  special 
property  is  not  specifically  found, 
it  cannot  be  recognized  in  the  judg- 
ment. Gidday  v.  Witherspoon,  35 
Mich.  368.  SuflBcicncy  of  finding, 
see  Moore  v.  Vrooman,  32  Mich. 
526. 

Where  there  are  two  defendants, 
and  the  court  finds  that  each  of 
thera  has  an  indej^endent  lien  to 
a  specified  amount,  on  the  property 
in  controversy,  a  joint  judgment  in 
their  favor  for  the  value  of  the 
property     is     improper,     since     not 


"just  between  the  parties."  Sweet- 
zer  V.  Mead,  5  Mich.  107. 

But  where  tlie  two  defendants 
each  had  a  separate  lien  and  claim 
against  the  property  replevied,  and 
waived  a  return  of  the  projierty, 
each  may  have  a  separate  judgment 
for  the  amount  of  his  lien.  Duke 
v.   Beatty,  147  Mich.  665. 

Determining  amount  of  lien  after 
nonsuit,  see  Anderson  v.  Henderson, 
167  Mich.  425. 

85  01iu  V.  Lockwood,  102  Midi. 
443;  Shields  v.  Moody,  120  Mich. 
472,  holding  tliat  in  replevin  against 
a  sheriff  for  goods  levied  on  as  tlie 
property  of  a  third  person,  wliere 
l)laintift'  is  found  not  the  owner, 
judgment  is  projjcrly  entered  for  a 
return  of  the  property,  without  lim- 
itation to  the  amount  of  defendant's 
lien. 

86  Quackenbush  v.  Henry,  38 
Mich.  369. 
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made  subject  to  this  provision  by  the  statute."  This 
statute  requires  that  the  verdict  shall  be  special  and 
sufficiently  full  to  enable  the  court  to  render  a  judgment 
settlini*-  the  rights  of  the  party." 

If  plaintiff  has  only  a  lien  upon,  or  s])ecial  property 
in  the  goods,  and  they  have  not  been  delivered  to  him, 
the  verdict  must  specify  the  lien,  as  well  as  ascertain 
tlio  value  of  tlic  property,  and  in  such  case  lie  can  only 
have  judgment  against  a  defendant  who  is  the  general 
owner,  for  the  amount  of  his  interest  in  the  property; 
but  if  the  defendant  have  no  interest  in  such  property, 
the  plaintiff  is  entitled  to  judgment  for  its  full  value.*' 
Under  this  statute,  a  party  with  a  special  interest  only 
may,  as  against  a  stranger,  recover  the  full  value  of  the 
property,  and  become  trustee  to  the  general  owner  for 
his  interest.^"  Where  plaintiff  has  a  lien  on  the  prop- 
erty, but  the  replevin  suit  is  defeated  because  no  de- 
mand was  made,  defendant  is  entitled  to  a  judgment  for 
costs  but  not  for  a  return  of  the  property. ^^  If  the  de- 
fendant recover,  and  the  property  has  been  delivered 
to  the  plaintiff,  if  such  plaintiff'  be  the  general  owner, 
and  the  defendant  have  only  a  special  interest  in  the 
same,  he  will  be  entitled  to  judgment  for  the  amount  of 
such  interest  as  ascei'tained  by  the  jury,  but  il'  the  plain- 
tilf  in  such  case  be  not  the  general  ownei-,  and  have 
no  i-ight  to  the  property,  the  defendant  is  entitled  to  a 
I'etnrn  of  the  ])i'()])erty,  or  the  value  thereof,  with  his 
(lamagcs   and    costs.*-     Where   ])lainti ff   is   the   giMiei'al 

87,Tiu].    Act,   C'li.   27,   §  TiO ;    Comp.  jilniiitiff  for  the  aniount  of  the  lien. 

L.'iws     1915,      §i:!109;      Kelsey     v.  89  Fh-st    Nat.    Bank    v.    Crowley, 

Ming,  118  Mich.  4;'.8.  iM  Mich.  492. 

88  Alderman     v.     Manchester,     49  90  Davidson    v.    Cuinsolly,    1    Mich. 

Mich.    48,    holding    that    where    the  388. 

jury   finds   defendant   has   a    special  91  McGregor    v.    Cole,    100    Mich, 

lien,    but    does    not    find    the    value  262. 

of   the    property,   there   is   no    Vtasis  92  Recovery   limited   to  special   in- 

for    a    personal    judgment    against  terest,    see    Mar.v    v.    Woodruff,    50 
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owner,  a  defendant  whose  lien  under  a  chattel  mortgage 
of  the  goods  is  sustained,  cannot,  in  any  event,  recover 
beyond  the  value  of  the  goods,  and  in  the  absence  of 
any  other  evidence  of  such  value,  the  appraisal  made 
under  the  writ  will  govern.*'  But  where  no  right  or 
title  appears  in  plaintiff,  defendant  may  recover  the 
value  if  he  shows  possession  under  a  claim  of  title,  with- 
out showing  a  title  as  against  all  the  world,**  and  even 
though  he  is  accountable  for  the  property  to  the  true 
owner;  *^  but  where  defendant  has  no  interest  in  or  claim 
upon  the  property,  he  can  recover  only  nominal  damages 
if  judgment  is  rendered  in  his  favor  for  want  of  a  de- 
mand.*^ Where  defendant  is  the  general  owner  and 
plaintiff  has  a  lien  on  the  property,  judgment  should 
be  rendered  for  defendant  for  the  value  of  the  property, 
less  the  amount  of  plaintiff's  lien.*'''  If  defendant  has 
only  a  lien,  a  verdict  of  not  guilty  should  not  be  entered 
in  his  favor,  but  instead  his  lien  should  have  been  as- 
certained and  judgment  entered  therefor,  since  plain- 
tiff' has  a  right  to  know  the  extent  and  amount  of  de- 
fendant's lien.*^ 

Mich.   361 ;   Williams  v.  Bresnahan,  be  bound  to   account   for   any  sur- 

66  Mich.  634;  Walrath  v.  Campbell,  plus,  to  the  execution  debtor.     First 

28  Mich.  111.  Nat.  Bank  v.  Crowley,  24  Mich.  492. 

When     property     has     been     re-  93  Walrath  v.  Campbell,  28  Mich, 

plevied     from    a    sheriff    who    has  111. 

taken  it  on  execution  against  a  M  Steere  v.  Vanderberg,  90  Mich, 
third  person,  and  not  from  the  pos-  187;  Whitney  v.  Hyde,  91  Mich, 
session  of  the  plaintiff,  and  the  13  (distinguishing  Pearl  v.  Garlock, 
sheriff  recovers  judgment,  on  a  61  Mich.  419,  and  Treadwell  v.  Pad- 
waiver  of  the  return  of  the  prop-  dock,  75  Mich.  286). 
erty,  his  damages  may  be  assessed  95  Salter  v.  Sutherland,  12.'5  Mich. 
at   the    full    value   of   the   property,  662. 

notwithstanding      it      exceeds      the  96  Ellis  v.  Simpkins,  81   Mich.   1 ; 

amount    of    the    executions    in    Ids  Darling  v.  Tegler,  30  Mich.  .'54. 

hands.       The     plaintiff     having     no  97  Upham    v.    Caldwell,   100   Mich, 

right   to   the   property   whatever,   as  264. 

between    him    and    the    sheriff,    the  98  Luce   v.    Stott   Kealty   Co.,   201 

latter  has  the  whole  title,  and  will  Mich.  587. 
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Form  of  Judgment  Upon  Verdict  for  Plaintiff  in  Replevin  When  He  Has 
Only  a  Special  Interest  in  the  Property 

(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  thereupon  came  a  jury,  to  wit:  (Insert  the  names  of  the 
jurors),  good  and  lawful  men,  who,  being  duly  chosen,  tried  and  sworn 
well  and  truly  to  try  the  issue  between  the  parties,  after  hearing  the 
proofs  and  allegations  of  the  parties,  the  arguments  of  counsel  and  the 
charge  of  the  court,  retired  from  the  bar,  under  the  charge  of  S.  T.,  an 
officer  of  the  court,  duly  sworn  for  that  purpose,  to  consider  of  their  ver- 
dict to  be  given,  and,  after  being  absent  for  a  time,  return  into  court  and 
say  upon  their  oath  that  the  said  defendant  did  unlawfully  detain  the  goods 
and  chattels  in  the  said  plaintiff's  declaration  specified  as  therein  alleged, 
and  having  further  found  that  the  said  plaintiff  has  a  lieu  upon  and  a  special 

property  in  the  said  goods  and  chattels  to  the  amount  of   dollars 

and  is  not  the  general  owner  thereof,  but  that  the  said  defendant  is  the 
general  owner  of  the  said  goods  and  chattels,  subject  to  the  lien  of  the 
said  plaintiff  as  aforesaid.  Therefore,  it  is  considered  that  the  said  goods 
and  chattels  be  replevied  and  delivered  to  the  said  plaintiff  without  delay, 

or  in  default  thereof  he  recover  against  the  said  defendant dollars, 

being  the  amount  of  his  said  special  property  therein,  together  with  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to  be 
taxed,  and  that  the  said  plaintiff  have  execution  therefor. 

Form  of  Judgment  Upon  Verdict  for  Defendant  in  Replevin  When  He 

Has  Only  a  Special  Interest  in  the  Property 
(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  thereupon  came  a  jury,  to  wit:  (Insert  the  names  of  the 
jurors),  good  and  lawful  men,  who,  being  duly  chosen,  tried  and  sworn  well 
and  truly  to  try  the  issue  between  the  parties,  after  hearing  the  proofs 
and  allegations  of  the  parties,  the  arguments  of  counsel  and  the  charge  of 
the  court,  retired  from  the  bar,  under  the  charge  of  S.  T.,  an  officer  of  the 
court,  duly  sworn  for  that  purpose,  to  consider  of  their  verdict  to  be 
given,  and,  after  being  absent  for  a  time,  return  into  court  and  say 
upon  their  oath  that  the  said  defendant  did  not  unlawfully  detain  the 
goods  and  chattels  in  the  said  plaintiff's  declaration  specified  as  is  therein 
alleged,  and  the  said  jurors  having  further  found  that  the  said  defendant 
has  a  lien  upon  or  special  property  in  the  said  goods  and  chattels  to  the 

amount  of    dollars,  and  is  njot  the  general  owner  thereof,  but  that 

the  said  plaintiff  is  the  general  owner  of  the  said  goods  and  chattels,  sub- 
ject to  the  lien  aforesaid  of  the  said  defendant.  Therefore,  it  is  consid- 
ered that  the  said  plaintiff  take  nothing  by  his  suit,  and  that  the  said 
defendant  to  go  thereof  without  day.  And  it  is  further  considered  that 
the  said   defendant   do  recover  against  the  said  plaintiff  the  said  sum  of 

dollars,  being  the  amount  of  his  special  property  in  the  said  goods 

and  chattels  so  found  by  the  jurors  in  form  aforesaid,  together  with  his 
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costs  and  charges  by  him  about  his  defense  iu  this  behalf  expended,  to  be 
taxed,  and  that  the  said  defendant  have  execution  therefor, 

§  48.  Where  return  of  property  waived. 

Whenever  the  pUiintiff  or  defendant  shall  be  entitled 
to  a  return  or  surrender  of  the  property  replevied,  in- 
stead of  taking  judgment  for  such  return  or  surrender, 
he  may  take  judgment  for  the  value  of  the  property  re- 
plevied, in  which  case  such  value  shall  be  assessed  on  the 
trial,  or  upon  the  assessment  of  damages,  as  the  case  may 
be,  subject  to  the  ijrovisions  of  the  statutory  provision 
govern! ug  when  one  party  is  the  general  owner  and  the 
other  is  a  lienor  or  Las  a  special  property  in  the  subject- 
matter.  And  in  such  case  he  shall  be  entitled  to  a  judg- 
ment against  the  sureties  in  the  bond  given  by  the 
opposite  party,  on  the  delivery  of  the  property  to  him 
by  the  officer,  as  Avell  as  against  the  principal.  When 
judgment  sliall  be  rendered  against  a  party  and  his 
sureties,  pursuant  to  the  provisions  of  this  section,  any 
execution  issued  thereon  shall  direct  the  officer  to  whom 
it  is  directed  to  make  the  amount  thereof  out  of  the 
goods,  chattels,  lands  and  tenemcjits  of  the  })rincipal, 
naming  him,  and  for  want  thereof,  out  of  the  goods, 
chattels,  lands  and  tenements  of  the  sureties.^®  Thus  a 
sheriif  may  w^aive  a  return  and  take  judgment  for  at 
least  the  amount  of  his  lien.^  This  statute  applies 
ecpudly  well  where  there  is  a  nonsuit  or  discon- 
tinuance.^ The  election  to  waive  a  return  is  not 
re(iuired  to  be  made  before  trial,  but  may  be  made 
on  the  trial;  ^  and  need  not  be  in  writing,  but  is  suffi- 

99Jud.   Act,   ch.   27,    §30;    Comp.  Anderson    v.    Henderson,    167    Mich. 

Laws  1915,  8  13109.  425. 

Where  plaintiff  in  replevin  makes  1  Mueller  v.  Provo,  80  Mich.  475, 

default    after    the    case    is    set    for  483. 

trial,  defendant  is  not  only  entitled  2  Hoffman   v.    Gorman,   123    Mich. 

to  have  plaintiff  nonsuited,  but  he  485. 

may  at  the  tijnic  take  .judgment  for  3  Kinuc   v.   Kline,   49  Mich.   419; 

damages  arising   from   the  replevin.  Brown  \.  Horning,  76  Mich.  542. 
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cieiitly  evidenced  if  incorporated  in  the  judgment.*  But 
it  is  held  that  there  must  be  some  statement  in  the  rec- 
ord to  show  distinctly  th.e  election,^  although  it  has  also 
been  held  that  there  need  not  be  an  express  waiver.^ 
There  may  be  a  waiver  by  defendant  even  though  tlie 
return  of  the  officer  does  not  show  that  he  took  the  prop- 
erty and  delivered  it  to  plaintiff.'  So  this  right  to  waive 
a  return  and  take  a  judgment  for  value  is  available  even 
where  the  identical  goods  described  in  the  replevin  writ 
were  not  seized,  but  others  similar  in  character;  and  a 
separate  action  for  the  return  or  value  of  such  property 
is  not  necessary.'  But  where  defendant  Avaives  a  return, 
he  can  recover  only  nominal  damages  where  he  obtained 
possession  of  the  property  by  collusion  almost  imme- 
diately after  it  was  turned  over  to  plaintiff.®  Where  de- 
fendant elects  to  take  a  judgment  for  the  value  of  the 
propeity,  and  the  value  is  proven  as  of  the  date  of  the 
writ,  defendant  cannot  also  charge  jjlaintiff  with  the  use 
of  tlie  property.^"  Where  a  portion  of  the  indebtedness 
for  which  defendant  had  a  lien  belonged  to  plaintiff, 
defendant  who  has  waived  a  return  of  the  goods  is  en- 
titled to  a  verdict  for  their  value  less  such  claim  of  plain- 
tiff." 

Form  of  Judgment  on  Verdict  for  Defendant  in  Replevin  Where  Return 

Waived 

(Title  of  cause.) 

In  tliis  cause,  tlie  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  thereupon  came  a  jury,  to  wit   (insert  the  names  of  the 

4  Brown  v.  Horning,  76  Mich.  entered  thereon,  -was  sufficient  cvi- 
542;  Kline  v.  Kline,  49  Mich.  419.  dence  of  the  election. 

5  Adams  v.  Champion,  31  Mich.  7  Frank  v.  Brown,  119  Mich.  631. 
233,  23.');  Wheeler  v.  Wilkins,  19  8  Dewey  v.  Hastings,  79  Mich. 
Mich.   78.      See    Kline   v.   Kline,   49  263. 

Mich.  419.  9, Joseph     v.     Braudy,    112     Midi. 

6  Mueller  v.  Provo,  80  Mich.  475,       579. 

holding  that  defendant's  acceptance  10  Just  v.  Porter,  64  Mich.  56.j. 

of    a   verdict    for    the   value   of   his  H  Kennedy    v.    Dawson,   96   Mich, 

lien,    and    causing   judgment   to    be  79. 
2  Abbott— .S4 
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jurors),  good  and  lawful  men,  who,  being  duly  chosen,  tried  and  sworn  well 
and  truly  to  try  the  issue  between  the  parties,  after  hearing  the  proofs  and 
allegations  of  the  parties,  the  arguments  of  counsel  and  the  charge  of  the 
court,  retired  from  the  bar,  under  the  charge  of  S.  T.,  an  officer  of  the 
court,  duly  sworn  for  that  purpose,  to  consider  of  their  verdict  to  be  given, 
and,  after  being  absent  for  a  time,  return  into  court  and  say  upon  their 
oath  that  the  said  defendant  did  not  unlawfully  detain  the  goods  and 
chattels  in  manner  and  form  as  the  said  plaintiff  has  in  his  declaration  in 
this  cause  alleged,  and  that  they  assess  the  value  of  the  said  goods  and 

chattels  at  the  sum  of   dollars.     Therefore,  it  is  considered  that 

the  said  plaintiff  take  nothing  by  his  said  writ,  and  the  said  defendant  now 
here  waiving  a  return  of  the  said  goods  and  chattels  and  praying  judg- 
ment for  the  value  thereof,  it  is  ordered  and  adjudged  that  he  do  recover 

against  the  said  plaintiff  the  said  sum  of dollars,  so  assessed,  as 

aforesaid,  and  now  here  adjudged  to  him  with  his  assent,  together  with  the 
costs  and  charges  by  him  about  his  defense  in  this  behalf  expended,  to 
be  taxed,  and  that  the  said  defendant  have  execution  therefor. 

Forni  of  Judgment  Upon  Finding   for   Defendant  in  Replevin  Where 

Return   Waived 

(Title  of  cause.) 

In  this  cause,  the  parties  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  and  the  same  having  been  duly  brought  on  for  trial  b.efore 
the  court,  without  a  jury,  the  court,  having  heard  the  proofs  and  allega- 
tions of  the  parties  and  the  arguments  of  counsel,  after  mature  delibera- 
tion, finds  that  the  said  defendant  did  not  unlawfully  detain  the  said 
goods  and  chattels  in  manner  and  form  as  the  said  plaintiff  has  in  his 
declaration  in  this  cause  alleged  and  that  the  value  of  the  said  gosds  and 

chattels  is  the   sum   of    dollars.     Therefore,  it  is  considered  that 

the  said  plaintiff  take  nothing  by  his  said  writ,  and,  the  said  defendant 
now  here  waiving  a  return  of  the  said  goods  and  chattels  and  praying 
judgment  for  the  value  thereof,  it  is   ordered  and  adjudged  that  he   do 

recover    against   the    said    plaintiff   the    said    sum    of    dollars,    so 

assessed,  as  aforesaid,  and  now  here  adjudged  to  him  with  his  assent,  to- 
gether with  the  costs  and  charges  by  him  about  his  defense  in  this  behalf 
expended,  to  be  taxed,  and  that  the  said  defendant  have  execution  therefor. 

§  49.  Where  property  replevied  had  been  attached. 

By  statute,  if  any  goods  or  chattels  which  are  replev- 
ied liad  been  attached,  they  shall,  in  case  of  judgment 
for  a  return  be  held  liable  to  the  attachment,  until  final 
judgment  in  the  suit  in  which  they  were  attached  and 
for  thirty  days  thereafter,  in  order  to  their  being  taken 
in  execution;  and  if  such  final  judgment  be  rendered  be- 
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fore  the  return  of  the  property,  or  if  the  property  when 
replevied  was  seized  and  held  on  execution,  it  shall  be 
held  subject  to  the  same  attachment  or  seizure  for  thirty 
days  after  the  return,  in  order  that  the  execution  may 
be  served  thereon,  or  the  service  thereof  completed,  in 
like  manner  as  it  might  have  been  if  such  property  had 
not  been  replevied. ^^  Under  this  statute,  where  goods 
held  by  a  sheriif  under  an  attachment  are  replevied,  a 
judgment  in  his  favor,  rendered  before  the  attachment 
proceedings  are  decided,  must  be  for  the  return  of  the 
property,  and  not  for  the  value  of  his  lien." 

§  50.  By  default. 

If  judgment  pass  for  the  plaintiff  by  the  default  of 
the  defendant  in  not  pleading,  the  damages  may  be  as- 
sessed by  the  court  in  the  same  manner  as  in  personal 
actions." 

Form  of  Judgment  for  Plaintiff  on  Default 

(Title.) 

The  appearance  of  the  defendant,  and  his  default  in  not  pleading 
having  been  duly  entered,  according  to  the  rules  and  practice  of  this 
court,  wherefore  the  said  plaintiff  ought  to  recover  against  the  said 
defendant,  his  damages  on  occasion  of  the  unlawful  detention  of  the 
goods  and  chattels  in  the  said  plaintiff's  declaration  specified,  (or,  if 
the  goods  have  not  been  replevied,  then  as  follows:  "wherefore  the 
said  plaintiff  ought  to  recover  against  the  said  defendant  the  goods  and 
chattels  in  his  declaration  specified,  and  also  his  damages  on  occasion 
of  the  unlawful  detention  thereof;")    and  the  value  of  the   said  goods 

and  chattels  having  been  assessed  at  the  sum  of   dollars,  and  the 

damages   aforesaid    at    the   sum    of    dollars,   over   and   above   his 

costs  and  charges  by  him  about  his  suit  in  tliis  behalf  expended;  there- 
fore it  is  considered  that  the  said  plaintiff  do  recover  against  the  said 
defendant  his  damages  aforesaid,  together  with  his  costs  and  charges 
aforesaid  to  be  taxed:  and  that  the  said  plaintiff  have  execution  thereof. 

(If  the  goods  have  not  been  replevied,  add  a  further  judgment  as 
follows:)       And    it    is    further    considered    that    the    goods    and    chattels 

12.Tud.   Act,   ch.   27,    §34;    Oomp.  H.Iud.   Act,   ch.   27,    §24;    Comp. 

Laws   1915,   §  13113.  Laws  1915,  §  13103. 

13  Frederick    v.    Mecosta    Circuit 
Judge,  52  Mich.  529. 
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aforesaid  be  replevied  and  delivered  to  the  said  plaintiff  without  delay, 
or  in  default  thereof  that  the  said  plaintiff  do  recover  against  the  said 

defendant   the   further   sum   of    dollars,   being   the   value   of   the 

said  goods  and  chattels  so  assessed  as  aforesaid. 

§  51.  On  discontinuance. 

Tf  the  property  specified  in  tlie  writ  has  been  deliv- 
ered lo  tlie  plaintiff,  the  ,indoment  of  discontinuance  is, 
that  the  defendant  have  I'etnrn  (retorno  habendo),  of 
the  goods  and  chattels  replevied,  unless  he  elect  to  waive 
such  return;  and  also  that  he  I'ecover  the  damages  sus- 
tained by  him  by  reason  of  the  detention  of  such  goods 
and  chattels,  which  damages  must  be  assessed  by  a  jury 
in  the  proper  court.^*  This  statute  authorizes  an  as- 
sessment of  value  on  the  trial  or  on  the  assessment  of 
damages,  and  refers  to  the  stage  of  the  case  at  which 
damages  are  assessed,  and  not  to  the  act  of  assessing 
them,  and  defendant's  omission  to  claim  damages  does 
not  dispense  with  the  necessity  of  assessing  the  value, 
or  of  the  notice  of  assessment  in  any  case  in  which  he 
demands  judgment  for  value. ^^  If  the  defendant  elect 
to  waive  tlie  judgment  de  retorno  habendo,  and  take 
judgment  for  the  value  of  the  property,  sucli  value,  to- 
gether with  his  damages  for  the  detention,  must  be  as- 
sessed liy  a  jury;  or,  if  no  damages  in  such  case  can  be 
claimed,  the  value  may  be  assessed  ])y  the  court. ^'^  Tf 
any  more  tlian  nominal  damages  are  claimed,  tliey  must 
be  proved.^®  Wliere  replevin  pi'oceedings  are  quashed 
(operating  as  a  discontinuance)  after  plaintiff  has  ob- 
tained possession  and  sold  the  property,  defendant  can- 
not maintain  an  action  of  replevin  against  the  purchaser 
to  recover  the  property  and  damages  for  detention,  since 
such  action  would  be  a  cross-replevin.^* 

15Jud.   Act,   ch.   27,    §29;    Comp  18  Phenix  v.  Clark,  2  Mich.  327. 

Laws  191. "3,  §  1. 11 08.  19  ('avanauf^h    v.    Sanderson,    1.'j2 

16  Hill  v.  Webber,  r>()  Mich.  142.  Mich.  11. 

17  Pearsons  v.  Eaton,  18  Mich.  70. 
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§  52. Of  nonsuit. 

If  the  defendant  recover  judgment  by  nonsuit,  the 
judgment  and  pi'oceedings  are  the  same  as  in  case  of  a 
discontinuance,'^"  except  that  in  such  case  the  defenil- 
ant's  damages  may  be  assessed  by  the  jury  impanekMl 
to  try  the  cause.  If  the  defendant  obtain  judgment  as 
ill  case  of  a  nousuit,  lie  is  entitled  to  the  same  judgment 
as  in  case  of  a  discontinuance,  and  his  damages  ai'e  as- 
sessed in  the  same  manner,  and  upon  like  wot  ice. 

§  53. On  issue  of  law. 

If  judgment  pass  for  the  plaintiff  on  an  issue  of  law, 
the  damages  may  be  assessed  by  the  court  in  the  same 
manner  as  in  other  personal  actions.^^ 

§54.  Effect  of  judgment. 

The  judgment,  where  there  is  no  assessment  of  dam- 
ages, merely  determines  the  right  of  possession  at  the 
time,  and  does  not  preclude  the  defeated  party  from  re- 
covering it  back  under  a  change  of  circumstances.^^ 

By  statute,  if  judgment  jiass  against  the  plaintilf  in 
replevin,  by  default  or  otherwise  (except  when  the  case 
shall  be  dismissed  by  reason  of  some  defect  in  the  writ, 
or  in  the  service  thereof,  or  in  the  affidavit),  and  a  re- 
turn of  the  property  is  awarded,  no  writ  of  second  de- 
liverance is  allowed,  noi'  can  any  second  oi-  other  writ 
of  replevin  l)e  brought  for  tiie  same  cause;  but  tiie  plain- 
tiif  in  replevin  is  not  thereby  barred  from  bringing  an 
action  of  trespass  or  ti'over  for  the  same  property,  un- 
less the  judgment  in  the  action  of  replevin  sliall  have 
passed  against  him  on  the  merits.''^  And  in  an  action  of 
trespass  for  the  same  property,  where  the  i)laintiff  had 

20  .T  11(1.   Act,   eh.   27,    §29;    Comp.  23.]u(l.   Ai-t,   eh.   27,    §33;    Comp. 

Laws  1915,  §  13108.  Laws  19 li),  S  13112.    See  also  Fried- 

SlJud.    Act,   eh.   27,    §24;    Comp.       boro-  v.  Bennett,  IfiO  Midi.  .')58. 
Laws  1915,  §  13103. 

22  Pearl  v.  Garloek,  61  Mich.  419; 
Dcyoe  v.  .Tamison,  33  Mich.  94. 
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been  nonsuited  in  the  replevin  suit,  and  the  defendant 
therein  had  recovered  the  value  of  the  property,  such 
plaintiff  was  held  to  be  entitled  to  recover  not  only  dam- 
ages for  the  detention  of  the  property  while  the  defend- 
ant held  it,  but  also  its  value  as  assessed  in  favor  of  the 
defendant  in  the  replevin  suit.*^*  Where  a  person  who 
is  not  shown  to  have  derived  title  or  possession  from 
either  of  the  parties  to  a  replevin  suit,  sues  a  sheriff 
who  took  property  from  him  under  a  void  writ,  his  dam- 
ages cannot  be  affected  by  the  replevin  proceedings,  to 
which  he  was  not  shown  to  have  been  privy .^^ 

§  55.  Executions. 

In  the  action  of  replevin,  if  the  goods  and  chattels 
specified  in  the  declaration  have  not  been  replevied  and 
delivered  to  the  plaintiff*,  and  he  recovers  judgment  upon 
the  whole  record,  he  is  entitled,  in  addition  to  his  dam- 
ages and  costs,  to  a  further  judgment  that  the  goods 
and  chattels  be  replevied  and  delivered  to  him  or,  in 
default  thereof,  that  he  recover  from  the  defendant  the 
value  of  the  property  as  the  same  shall  have  been  as- 
sessed. The  execution  upon  such  judgment  commands 
the  sheriff  to  levy  the  plaintiff's  damages  and  costs  of 
the  goods  and  chattels,  lands  and  tenements  of  the  de- 
fendant, as  in  other  executions  against  property,  and 
also  to  replevy  the  goods  and  chattels  described  in  the 
declaration  and  to  deliver  them  to  the  plaintiff,  if  they 
can  be  found  within  his  county,  and,  if  they  cannot  be 
found,  then  that  he  levy  the  value  of  the  goods  and  chat- 
tels, specifying  it,  together  with  the  damages  and  costs, 
of  the  goods  and  chattels,  lands  and  tenements  of  the 
defendant;  and  the  sheriff  nuist  proceed  in  the  same 
manner  to  collect  any  moneys  directed  to  be  collected 
upon  such  execution  as  upon  executions  against  prop- 
erty   in   ])ersonal    actions,   and   he   possesses    the    same 

24  Havilaiul    v.    Parker,    11    Mich.  25  Rathbun    v.    Ranney,    14    Mich. 

103.  ;]82. 
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powers  in  respect  to  the  replevying  of  the  property  as  he 
would  have  in  executing  a  writ  of  replevin.^^ 

If  the  defendant  recovers  a  judgment,  execution  is- 
sues in  pursuance  of  its  terms  ;*'  and  if  any  writ  of  re- 
turn or  other  execution  issued  in  favor  of  either  party  in 
the  action  is  returned  unsatisfied  in  wliole  or  in  part,  he 
or  his  representatives  may  have  an  action  upon  the  bond 
executed  by  or  on  behalf  of  the  opposite  party  to  re- 
cover against  the  obligors  therein  the  value  of  the  prop- 
erty replevied  and  the  moneys,  damages  and  costs 
awarded  to  him,  and,  for  this  purpose,  the  bond  must 
be  assigned  to  him  or  his  representatives  on  request.*^* 

Form  of  Execution  for  PlaintifT  in  Replevin  for  Damages  and  Costs 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  the  Sheriff  of  the  County  of : 

We  command  you  that,  of  the  goods  and  chattels  of  C.  D.,  defendant,  in 

your  county,  you  cause  to  be  made    dollars  which  A.  B.,  plaintiff, 

lately  in  our  circuit  court  for  the  county  of   ,  recovered  against  the 

said  defendant  for  his  damages  which  he  had  sustained,  as  well  on  occasion 
of  the  unlawful  detention  of  certain  goods  and  chattels  of  the  said  plain- 
tiff by  the  said  defendant  as  for  the  costs  and  charges  by  the  said  plain- 
tiff about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  is 
convicted  as  appears  to  us  of  record ;  and,  if  sufficient  goods  and  chattels  of 
the  said  defendant  cannot  be  found  within  your  county,  that  then  you 
cause  the  damages  and  costs  aforesaid  to  be  made  of  the  lands  and  tene- 
ments of  the  said  defendant  within  your  county,  and  have  you  that  money 

before  our  said  circuit  court  at   ,  on  the   day  of    ,  to 

render  unto  the  said  plaintiff  for  his  damages,  costs  and  charges  aforesaid; 
and  have  you  then  and  there  this  writ. 

Witness,  etc. 

Form   of  Execution  for  Plaintiff   in  Replevin  when  Property  Not 

Replevied 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  the  Sheriff  of  the  County  of : 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.,  defendant,  in 
your  county,  you  cause  to  be  made   dollars  which  A.  B.,  plaintiff, 

26Jud.     Act,     ch.     27,     §§26-28;  28Jud.   Act,   ch.   27,   §35;    Comp. 

Comp.  Laws  1915,  §§  13105-13107.  Laws  1915,   §  13114, 

87  See  Bathbun  v.  Eanney,  14 
Mich.  382;  Eaton  v.  Campbell,  2 
Mich.  N.  P.  10. 
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lately  in  our  circuit  court  for  the  county  of   ,  recovered  against  the 

said  defendant  for  his  damages  which  he  had  sustained,  as  well  on  occa- 
sion of  the  unlawful  detention  of  certain  goods  and  chattels  of  the  said 
plaintiff  by  the  said  defendant  as  for  the  costs  and  charges  by  the  said 
plaintiff  about  his  suit  in  that  behalf  expended,  whereof,  the  said  de- 
fendant is  convicted  as  appears  to  us  of  record;  and  we  further  com- 
mand you,  that  you  replevy  and  deliver  to  the  said  plaintiff  the  aforesaid 
goods  and  chattels,  to  wit:  (Describe  them  as  in  the  judgment),  which 
the  said  defendant  still  unlawfully  detains  from  the  said  plaintiff;  and  if 
said  goods  and  chattels  cannot  be  found  in  your  county,  then  we  further 
command  you,  that  of  the  goods  and  chattels  of  the  said  defendant  in  your 

county,   you   cause    to    be    made    dollars,   being   the   value    of    the 

goods  and  chattels  herein  specified,  together  with  the  aforesaid  damages, 
costs  and  charges.  And  if  sufficient  goods  and  chattels  of  the  said  de- 
fendant cannot  be  found  within  your  county,  that  then  you  cause  the  money 
to  be  made  of  the  lands  and  tenements  of  the  said  defendant  within  your 

county,  and  have  you  that  money  before  our  said  circuit  court  at   , 

on   the    day   of    ,   to   render  unto  the  said  plaintiff   for   his 

damages,  costs  and  charges  aforesaid;  and  have  you  then  and  there  this  writ. 
AVitness,  etc. 

Form  of  Execution  for  Defendant  in  Replevin  for  Damages  and  Costs 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  the  Sheriff  of  the  County  of : 

We  command  you  that  of  the  goods  and  chattels  of  A.  B.,  plaintiff,  in 

your   county,  you  cause   to  be   made    dollars,   which  lately  in  your 

circuit  court  for  the  county  of were  adjudged  to  C.  D.,  defendant, 

as  well  for  his  damages  which  he  had  sustained  by  reason  of  the  unlawful 
detention  of  certain  goods  and  chattels  of  the  said  defendant  by  the  said 
plaintiff,  as  for  the  costs  and  charges  by  the  said  defendant  expended  about 
his  defense  in  a  certain  action  of  replevin  lately  pending  in  the  same 
court  at  the  suit  of  the  said  plaintiff  against  the  said  defendant,  whereof 
the  said  plaintiff  stands  convicted,  as  appears  to  us  of  record;  and  if  suf- 
liciont  goods  and  chattels  of  the  said  jdaintiff  cannot  be  found  in  your 
county,  that  then  you  cau.se  the  damages,  costs  and  charges  aforesaid,  to 
be    made   of   the   lands   and   tenements   of   the   said   plaintiff    within   your 

county;  and  have  you  that  money  before  our  said  circuit  court,  at , 

on  the day  of  ,  to  render  to  the  said  defendant  for  his  dam- 
ages, costs  and  charges  aforesaid;  and  have  you  then  and  there  this  writ. 

Witness,  etc. 

§  56.  Against  principal  and  sureties  on  bond. 

Wlien  judgnient  is  rendered  against  a  party  and  his 
sureties,  pursuant  to  the  1899  amendment  of  the  statute 
providing   therefor   in   the   replevin   suit    where    either 
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party  entitled  to  a  return,  instead  takes  judgment  for 
the  value  of  the  property  replevied,  any  execution  issued 
thereon  must  direct  the  officer  to  whom  it  is  directed 
to  make  the  amount  tliereof  out  of  the  goods,  chattels, 
lands  and  tenements  of  the  principal,  naming  him,  and 
for  want  thereof,  out  of  the  goods,  chattels,  lands  and 
tenements  of  tlio  sureties.*^* 

§  57.  New  executions  and  body  executions. 

If  the  execution  be  returned  unsatisfied  in  whole  or 
in  part,  a  new  execution  may  be  issued  as  in  other  per- 
sonal actions  for  the  amount  remaining  ui\collected.  But 
although  imprisonment  in  such  a  case  is  not  prohibited, 
either  by  the  constitution  or  non-imprisonment  act,  no 
execution  can  issue  against  the  body  of  the  defendant 
in  this  action,  the  statute  only  having  provided  for  the 
issuing  of  a  capias  ad  satisfaciendum  in  those  cases 
where  the  suit  may  be  commenced  by  a  capias  ad  re- 
spondendum.^" 

REPLICATION 

See  Pi.EADiXf;;   Mandamus;   Quo  Warranto. 

REPORT 

Rpo  References. 

REPORTER 

In  accordance  witli  constitutional  and  statutoi-y  pro- 
vision, tlie  supreme  court  api)oints  a  repoi'ter  of  its  deci- 
sions, who  liolds  liis  office  during  the  i)h'asui'e  of  the 
court.    He  is  known  as  tlie  "state  reporter."^ 

29. J  ml.   Act,   ch.   27,    §.'iO;    Comp.  1  Const.    Art.    VII,    sec    G;    .Tud. 

Laws  1915,  §18109;  Anderson  v.  Act,  eh.  1,  §:'.8;  Comp.  Laws  191;', 
Henderson,   167   Mich.  425.  8  1204.'!. 

30Tomlin  v.  Fisher,  27  Mich. 
524;  Fuller  v.  Bowker,  11  Midi. 
204. 
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Before  entering  upon  the  duties  of  his  office,  he  is  re- 
quired to  take  and  subscribe  the  constitutional  oath  of 
office  before  one  of  the  justices  of  the  court,  who  shoukl 
cause  it  to  be  filed  in  the  office  of  the  secretary  of  state, 
and  also  to  give  his  bond  to  the  state,  with  two  sufficient 
sureties,  to  be  approved  by  the  court,  in  the  sum  of  three 
thousand  dollars,  conditioned  for  the  faithful  ]ierform- 
ance  of  his  official  duties  with  correctness  and  impartial- 
ity.* 

It  is  the  duty  of  the  state  reporter  to  attend  each  ses- 
sion of  the  supreme  court  and  faithfully  and  correctly 
prepare  all  the  decisions  of  the  court  for  publication  in 
volumes  of  not  less  than  seven  hundred  nor  more  than 
seven  hundred  and  fifty  pages  each,  and  cause  them  to  be 
published  as  often  as  sufficient  matter  for  such  a  volume 
is  filed  by  the  court,  and  within  sixty  days  after  the  filing 
of  it.  It  is  his  duty  to  report  and  publish  in  such  volumes 
the  decisions  of  the  court  and  any  dissenting  opinion 
that  may  be  filed,  together  with  a  brief  statement  of  the 
facts  of  each  case  and  the  points  made  and  the  authori- 
ties cited  by  counsel  therein.^ 

REPORTS 

See  Briefs. 

REPUTATION 

See  Witnesses. 

REQUESTS 

See  Instrvctioxs  to  .Tury;   New   Trial;   Verdict  .\nd  Findings. 

RES   JUDICATA 

See    Ji'do.ment;   Habe.xs  Corpus. 

Z.Tucl.    Aft,    ch.    1,    S.'IO;     Conip.  3  Jud.    Aet,    ch.    1,    §40;     Comp. 

Laws  19l;j,  §  12044.  Laws  1915,  8  1204;"i. 
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RESIDENCE 

See  Venue;   Limitation   ok  Actions;    Exemptions;    Pleading;    Jury; 
Absence. 


See  Contempt. 


RESISTANCE 


RESTITUTION 


See  Executions;  Justices  of  the  Peace;  Ejectment;  Summary, 
etc.;   Proceedings. 

RESTORATION 

See  Attachment;   Lost  Instruments. 

RETAINER 

See  Attorneys;  Appearance. 

RETAXATION 

Sec  Costs. 

RETURNS 

Returns  made  by  officers  (see  Commencement  of  Ac- 
tions; Attachment;  Replevin;  Executions;  Garnishment; 
Ejectment;  etc.)  are  expressly  regulated  by  statutes  and 
rules  of  court.  A  return  may  be  compelled  (Cir.  Ct.  Rule 
20  and  see  Commencement  of  Actions;  Process),  and  re- 
turns are  amendable  except  as  to  matters  of  jurisdiction 
(McCain  v.  Wayne  Circuit  Judge,  187  Mich.  73;  Hoben 
V.  Citizens'  Tel.  Co.,  176  Mich.  599,  and  see  Process).  A 
return  may  be  set  aside  on  motion,  and  in  a  proper  case 
an  issue  of  fact  will  be  framed  (see  Lyon  v.  Baldwin,  194 
Mich.  118,  120).  Returns  in  contempt  proceedings  (see 
Contempt),  mandamus  (see  ^landamus),  habeas  corpus 
(see  Habeas  Corpus),  certiorari  (see  Certiorari;  Justices 
of  the  Peace),  prohibition  (see  Proliibition,  Writ  of),  to 
writ  of  error  (see  Error,  Writ  of;  Supreme  Court),  etc., 
are  all  treated  of  elsewhere. 
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REVERSAL 

See  Error,  Writ  of;  Justices  of  the  Peace;  Probate  Courts;  Cer- 
tiorari. 

REVIEW 

See  References;  New  Trial;  Contempt;  Garnishment;  Errok,  Writ 
of;  Case  M.\de;  Bill  op  Exceptions;  Exceptions;  Briefs;  Assign- 
ments of  Error;  Certiorari;  Mandamus;  Supreme  Court;  Probate 
Courts;  Justices  of  the  Peace. 

RULES 

Sec  Motions,  Rules  and  Orders;  Pleading;  Defaults;  Quo  War- 
ranto. 

RULES   OF  COURT 

Rules  of  court  are  standing  orders,  made  by  a  court 
for  the  purpose  of  prescribing-  the  practice  on  certain 
matters  pertaining  to  the  general  routine  of  business.^ 
Their  object  is  to  insure  dispatch,  uniformity  and  jus- 
tice.^ The  justices  of  the  supreme  court  have  power  and 
the  duty  is  imposed  both  by  the  constitution  and  by  statute 
to  establish  rules  of  court  fixing  the  practice  in  the  su- 
preme court  and  in  all  other  courts  of  record,  and  to  re- 
vise such  rules,  if  necessary,  every  two  years.^  Pursuant 
thereto  the  supreme  court  has  established  separate  rules 
of  practice  for  the  supreme  court  itself,  the  circuit  courts, 
and  the  probate  courts.  The  last  set  of  rules,  prepared 
in  connection  with  the  Judicature  Act,  were  adopted  in 
1916.  The  inherent  and  statutory  power  of  the  circuit 
courts  to  enact  rules  of  procedure  is  restricted  by  the 
constitutional  j)r()vision  conferring  power  on  the  supreme 
court,  so  thai   tlicy  cannot  make  rules  conflicting  with 

1  Ciimiiiiiis  &   Bcechor  Midi.  Riil.'  n2019.     Sr^e  also  Supreme  Court. 

Book,  48.1.  S  L'. 

2Polkoii)us    V.     Ann     Aibor    S.av.  I'owor    to    adopt    particular    rule, 

Bank,   27   Mich.   48.  see    I.siiiond    v.    Saugold,    119    Mich. 

8  Const.   Art.  VII,   §o;   Jud.   Act,  591. 
di.     1,     §14;     Coinp.     Laws     1915, 
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the  nales  made  l)y  the  supreme  court  for  tlie  circuit 
courts,*  nor,  it  seems,  can  they  make  rules  except  thos(; 
relating  to  minor  matters  of  everyday  practice  which  aie 
witliin  the  discretion  of  the  circuit  judges,*  except  where 
expressly  authorized  1)y  statute  to  make  rules.^ 

Rules  of  court  are  invalid,  according  to  the  general 
rule,  if  in  conflict  with  statutory  provisions.'' 

While  rules  of  practice  should  be  liberally  construed 
for  the  furtherance  of  justice,'  they  should  be  strictly 
enforced.®  A  rule  of  court  adopted  by  the  supreme  court 
has  the  same  force  and  effect  as  a  statutory  provision.^" 
And  general  disregard  of  a  particular  rule  will  not  ex- 
cuse disregard  in  a  particular  case  if  the  adverse  party 
insists  on  his  rights  thereunder."  Where  a  rule  is  re- 
enacted  the  construction  already  placed  on  the  language 
thereof  will  be  adopted. ^^ 

Failure  to  strictly  comply  with  rules  of  court  is  a  mere 
irregularity.^'     Computation   of  time   is   sometimes   af- 


4  Detroit,  Grand  Kapids  &  West- 
ern Railroad  Co.  v.  Eaton  Circuit 
Judge,  128  Mich.  495.  See  also 
Wyandotte  Rolling  Mills  v.  Robin- 
son,  34  Mich.  430. 

6  Detroit,  Grand  Rapids  &  West- 
oni  Railroad  Co.  v.  Eaton  Circuit 
•Jiulge,  ]28  Mich.  495,  in  which  case 
a  statute,  providing  that  if  an  ap- 
peal from  justice  's  court  * '  be  not 
{irosecuted  within  such  time  as  shall 
be  prescribed  by  the  general  rules 
of  the  court,  the  court  shall  order 
the  same  to  be  discontinued,  with 
costs, ' '  was  construed  as  not 
authorizing  the  circuit  coutt  to  make 
a  rule  for  the  dinmissal  of  appeals 
for  want  of  prosecution  under  such 
statute,  there  being  no  rule  enacted 
by  the  supreme  court. 

6  Sec  Ludwick  v.  Kent  Circuit 
Judge,  138  Mich.  110. 


7  See  Ismond  v.  Scougdale,  119 
Mich.  501,  where  rule  was  held  not 
in  conflict  with  statute.  Compare 
Byrne  v.  Gypsum,  Plaster  &  Stucco 
Co.,  141  Mich.  62;  Voight  Brewing 
Co.  V.  Wayne  Circuit  Judge,  108 
Mich.  350;  Wright  v.  Wayne  Cir- 
cuit Judge,  119   Mich.  479. 

8  Bertram  v.  McNaughton,  1 
Mich.  N.  P.  200. 

9  Bertram  v.  McNaughton,  1 
Mich.  N.  P.  200. 

10  Van  Benschotcn  v.  Fales,  126 
Mich.  176. 

11  Hill   V.   Webl)er,   ,50   Mich.   142. 

12  Preston  Nat.  Bank  v.  Wayne 
Circuit  Judge,  137  Mich.   152. 

13<!oodsj)eed  v.  Smith,  161.  Midi. 
()88. 
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fected  by  whether  the  time  is  prescribed  by  statute  or 
rule  of  court." 

SALES 

Cross-Eeferences:  See  Attachment;  Exemptions;  Election  of  Rem- 
edies; Assumpsit;  Pleading. 

There  is  little  or  nothing  relating  to  ordinan^  sales 
which  calls  for  any  consideration  in  a  practice  work. 
The  remedy  for  breach  of  a  contract  of  sale  is  assumpsit,^ 
although  in  certain  instances  there  may  be  a  conversion 
which  will  warrant  an  action  ex  delicto.^  Execution 
sales  have  already  been  noticed '  as  have  sales  where  a 
mortgage  is  foreclosed  by  advertisement.*  It  should  be 
noted  that  there  was  enacted  in  1919  the  Uniform  Fraud- 
ulent Conveyance  Act  which,  in  a  large  measure,  fixes 
the  rights  and  remedies  of  creditors  where  a  debtor  has 
fraudulently  conveyed  his  property.^  A  few  forms  of 
declarations  in  actions  involving  sales  are  added  hereto. 

state  Bar  Association  Form  of  Declaration  for  Breach  of  Warranty 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  the  defendants  are  partners. 

2.  That,  on   ,  19.  . .,  the  defendant  sold  to  him  an  automobile  for 

the  price  of dollars  which  the  plaintiff  then  paid  to  the  defendants. 

3.  That  the  defendants  verbally  warranted  the  said  automobile  to  be 
free  from  broken,  injured  or  defective  parts. 

4.  That  the  said  automobile  was  not  as  warranted,  but  was  defective 
in  the  following  respects: 

(State  the  items.) 

5.  Wherefore,  etc. 

I'orm  of  Count  by  Vendor  Against  Vendee  for  Not  Accepting  Goods  Sold 

The  plaintiff  says: 

1.  That  heretofore,  to  wit,  on   ,  at   ,     in  consideration  that 

the  said  defendant  bought  of  the  said  plaintiff,  and  the  said  plaintiff  sold 
to  the  said  defendant,  at  the  request  of  the  said  defendant,  certain  goods, 

14  See  Time.  3  See  Executions. 

1  See  Assumpsit;  Pleading,  4  See  Mortgages. 

2  Sec  Trover.  B  Pub.  Acts   1919,  No.   310. 
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to  wit, ,  of  great  value,  to  wit,  of  the  value  of dollars,  upon 

the  terms  that  the  said  goods  should  be  delivered  by  the  said  plaintiff 
to  the  said  defendant  and  accepted  and  paid  for  by  the  said  defendant, 
the   said    defendant   undertook    and    promised    the   said    plaintiff   that   he 

would  accept  and  pay  for  the  said  goods  a  large  price,  to   wit,    

dollars,  when  they  should  be  so  delivered  by  the  said  plaintiff  to  the  said 

defendant.     2.  That  the   said   plaintiff,  to  wit,  on    ,  at ,  was 

ready  and  willing  to  deliver,  and  offered  to  deliver,  tlie  said  goods  to  the 
said  defendant.  3.  That  the  said  defendant  did  not  accept  and  did  not 
pay   for   the  said   goods,   or   any   part   thereof.     4.  That  thereby   the   said 

plaintiff   has    incurred   great   expense,    to   wit,    dollars,    in   keeping 

the  said  g«ods  and  in  endeavoring  to  procure  the  acceptance  thereof  and 
the  payment  therefor  by  the  said  defendant.     5.  That  the  said  plaintiff 

has  been  forced  to  re-sell  the  same  for  a  less  price,  to  wit, dollars, 

than  the  price  hereinbefore  first  mentioned  and  has  incurred  great  cost  and 
expense,  to  wit dollars,  in  the  re-sale  of  said  goods. 

Form  of  Count  by  Vendee  Against  Vendor  for  Not  Delivering  Goods  Sold 

The  plaintiff  says: 

1.  That  heretofore,   to  wit,  on    ,  at    ,  in  consideration  that 

the  said  plaintiff,  at  the  request  of  the  said  defendant,  bargained  and 
agreed  with  the  said  defendant  to  buy  of  the  said  defendant,  and  the  said 
defendant  then  and  there  bargained  and  sold  to  the  said  plaintiff,  certain 

goods,  to  wit, ,  of  great  value,  to  wit,  of  the  value  of dollars, 

at   the  price   of    dollars,  upon  the  terms  that  the  said  defendant 

should  deliver  the  said  goods  on  or  before  the day  of ,  then 

next,  to  wit,  at  the  warehouse  of  the  said  defendant,  in   ,  and  that 

the  said  plaintiff,  upon  being  notified  by  the  said  defendant  that  the  said 
goods  had  been  so  delivered,  should  pay  for  the  same,  in  lawful  money,  the 
price  hereinbefore  stated,  the  said  defendant  undertook  and  promised  the 
said  plaintiff  that  he  would  deliver  the  said  goods  to  the  said  plaintiff  on 

or  before  the   day  of   ,  then  next,  to  wit,  at  the  warehouse 

aforesaid.  2.  That  the  time  has  elapsed  within  which  the  said  goods  were 
to  be  delivered.  3.  That  the  said  defendant  did  not  deliver  the  said  goods, 
or  any  part  thereof,  within  the  time  for  the  delivery  thereof.  4.  That 
thereby  the  said  plaintiff  has  utterly  lost  the  said  goods,  and  has  been 
deprived  of  the  gains  and  profits  which  would  have  accrued  to  him  from 
the  delivery  of  said  goods. 

Form  of  Count  by  Vendee  Against  Vendor  for  Not  Delivering  a  Thresh- 
ing Machine  According  to  Agreement 

The  plaintiff  says: 

1.  That  heretofore,  to  wit,  on    ,  at    ,  in  consideration   that 

the  said  plaintiff",  at  the  request  of  the  said  defendant,  bargained  and 
agreed  with  the  said  defendant  to  buy  of  the  said  defendant,  and  the  said 
defendant  then  and  there  bargained  and  sold  to  the  said  plaintiff,  a  certain 
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threshing  machine,  of  great  value,  to  "wit,  of  the  value  of  dollars, 

upon  the  terms  that  the  said  defendant  should  deliver  the  said  threshing 

machine  to  the  said   plaintiff   at  the  said  plaintiff's   farm  in    ,  not 

later  than  the    day   ,  then  next,  and  that  the  said  plaintiff" 

should,  upon  the  delivery  thereof,  as  aforesaid,  pay  to  the  said  defendant 

the  price  of   dollars  therefor  in  lawful  money,  the  said  defendant 

undertook  and  promised  the  said  plaintiff  that  he  would   deliver  the  said 

threshing  machine  to  the  ])laintiff,  not  later  than  the day  of , 

next.  2.  That  the  time  within  which  the  said  threshing  machine  was  to  be 
delivered  has  elapsed.  3.  That  the  said  defendant  did  not  deliver  the  said 
threshing  machine  to  the  said  plaintiff  within  the  time  within  which  the 
same  was  to  have  been  delivered  as  aforesaid.  4.  That  thereby  the  said 
plaintiff  was  unable  to  thresh  his  wheat  then,  next  to  be  threshed,  and  the 
said  wheat  berame  greatly  damaged  by  rain,  and  was  deteriorated  in  value, 

to  wit, dollars,  and  the  plaintiff  was  forced  to  incur  great  cost  and 

expense,  to  wit dollars,  in  and  about  drying,  carting  and  stacking 

the  same,  and  was  imable  to  sell  the  same  as  soon  as,  or  for  so  large  a 
price  as,  he  otherwise  would  have  done. 


Form  of  Count  on  a  Warranty  on  Sale  of  Goods  by  Sample 

The  plaintiff  says: 

1.  That  before  and  at  the  time  of  the  making  of  the  promise  and  under- 
taking next  hereinafter  mentioned,  the  said  defendant  exhibited  to  the  said 

plaintiff,  to  wit,  at ,  a  small  quantity,  to  wit,  one  bushel  of  wheat,  as 

a  sample  of  wheat,  which  the  said  defendant  then  and  there  requested  the 

plaintiff  to  buy  of  him  in  a  large  quantity,  to  wit,    bushels.     2. 

That  thereupon  afterwards,  to  wit,  on   ,  at   ,  in  consideration 

that  the  said  plaintiff  would  buy  of  the  said  defendant  the  quantity  of 
wheat  last  aforesaid,  the  said  defendant  undertook  and  promised  the  said 
plaintiff  that  the  said  wheat  was  equal  in  quality  and  description  to  said 
sample.  3.  Tliat  the  said  plaintiff,  relying  upon  the  said  undertaking  and 
promise  of  the  said  defendant,  afterwards,  to  wit,  at  the  time  and  place 

last   aforesaid,   lioiight   of   the   said   defendant   said   wheat,   to  wit 

bushels  thereof,  at  a  certain  price,  to  wit,  the  sum  of per  bushel, 

upon  the  terms  that  (here  state  the  terms  as  to  time  and  place  of  delivery 
and  payment  of  price).  4.  That  the  said  plaintiff  paid  the  said  defendant 
for  the  said  wheat  at  the  price  aforesaid  and  at  the  time  and  in  the  manner 
when  and  in  wliich  the  same  was  to  be  paid  for.  5.  Tliat  the  said  wheat 
was  not  equal  in  quality  and  description  to  the  said  sample,  but  was 
greatly  inferior  thereto  in  quality  and  description.  6.  Tliat  thereby  tlie 
said    plaintiff    lost    tlie    profits    and    gains    which    otherwise    would    have 

accrued  to  him,  to  wit,  on    ,  at   ,  as  also   the  price  which  he 

paid  the  said  defendant  for  the  said  wheat. 
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Form  of  Count  Upon  a  Warranty  by  Vendor  of  Goods  of  His  Right 

to  Sell 

The  plaintiff  says: 

1.  That  heretofore,  to  wit,  on   ,  at   ,  in  consideration  that 

the  said  plaintiff,  at  the  request  of  the  said  defendant,  would  buy  of  the 

said  defendant  certain  goods,  to  wit, ,  of  great  value,  to  wit,  of  the 

value  of   dollars,  at  a  certain  price,  to  wit, doUars,  to  be 

paid  the  said  defendant  for  the  same,  the  said  defendant  undertook  and 
promised  the  said  plaintiff  that  he  had  a  lawful  right  and  title  to  sell  and 
dispose  of  the  said  goods.  2.  That  thereupon,  to  wit,  at  the  time  and 
place  last  aforesaid,  the  said  plaintiff  then  and  there  bought  of  the  said 
defendant,  and  the  said  defendant  sold  and  delivered  to  the  said  plaintiff, 
the  said  goods,  at  the  price  aforesaid,  and  the  said  plaintiff  then  and  there 

paid  the  said  price,  to  wit, dollars,  to  the  said  defendant.     3.  That 

the  said  defendant,  at  the  time  of  the  making  of  his  said  promise  and  un- 
dertaking, had  not  any  lawful  right  or  title  to  sell  or  dispose  of  the  said 
goods,  but,  on  the  contrary,  E.  F.  then  and  there  had  the  lawful  right  and 
title  thereto.    4.  That  thereby  the  said  plaintiff  was  afterwards,  to  wit,  on 

,  at ,  obliged  to  deliver  up  the  said  goods  to  the  said  E.  F., 

and  the  said  plaintiff  then  and  there  lost  the  said  goods,  and  has  been 
deprived  of  the  use  and  enjoyment  thereof,  thence  hitherto.  5.  That  also 
the  said  plaintiff  has  lost  the  benefits  and  profits  which  he  would  other- 
wise have  derived  from  the  said  goods,  to  wit, dollars. 

Form  of  Count  on  a  Warranty  of  the  Soundness  of  a  Horse 

The  plaintiff  says: 

1.  That  whereas,  heretofore,  to  wit,  on  ,  at ,  in  considera- 
tion that  the  said  plaintiff,  at  the  request  of  the  said  defendant,  would 

buy  of  him  a  certain  horse  at  a  certain  price,  to  wit, dollars,  to  be 

paid  to  the  said  defendant,  he,  the  said  defendant,  undertook  and  prom- 
ised the  said  plaintiff  that  the  said  horse  was  then  sound.  2.  That  the  said 
plaintiff,  relying  upon  the  said  undertaking  and  promise  of  the  said  de- 
fendant, afterwards,  to  wit,  at  the  time  and  place  aforesaid,  bought  the 
said  horse  of  the  said  defendant,  and  then  and  there  paid  the  said  defend- 
ant therefor  the  price  hereinbefore  stated.  3.  That  the  said  horse,  at  the 
time  of  the  said  promise  and  undertaking  of  the  said  defendant,  was  not 
sound,  and  became  and  was  of  no  use  or  value  to  the  said  plaintiff.     4. 

That  the  plaintiff  has  been  forced  to  incur  great  expense,  to  wit,   

dollars,  in  feeding,  keeping  and  caring  for  said  horse,  to  wit,  thence 
hitherto. 


See  Judgment. 


See  Courts. 

2  Abbott— 35 
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SAVING   QUESTIONS   FOR   REVIEW 

Sec  Trial;  Exceptions;  Error,  Writ  of. 

SCHOOL   DISTRICTS 

See  Municipal  Corporations. 

SCINTILLA 

See  Trial. 

SCIRE    FACIAS 

Sciro  facias  is  a  judicial  writ,  founded  u]ion  some 
record,  and  requiring  the  person  against  whom  it  is 
brought  to  show  cause  why  the  party  bringing  it  shoukl 
not  have  advantage  of  such  record,  or  why,  in  some  cases, 
the  record  should  not  be  annulled  and  vacated.^  The 
writ  presents  the  plaintiff's  whole  case  and  stands  for  a 
declaration,  to  which  the  defendant  must  plead.'^  It  is, 
therefore,  both  process  and  pleading. 

The  writ  liad  quite  an  extensive  .use  in  this  state  until 
the  Judicature  Act  took  effect,  but  that  act  repealed  the 
various  statutory  provisions  relative  to  the  writ  which 
at  that  time  obtained.  Thus,  formerly  when  judgment 
had  been  entered  against  several  joint  debtors  some  of 
whom  had  not  been  served  with  process,  scire  facias  was 
employed  to  obtain  execution  against  tlie  unserved  de- 
fendants, ])ut  a  motion  for  an  order  to  show  cause  why 
the  plaintiff  should  not  have  execution  is  the  present 
practice.^  And  where  scire  facias  was  used  upon  a 
judgment  for  the  penal  sum  of  a  bond  in  order  to  require 
the  defendants  to  show  cause  why  the  plaintiff  should  not 
have  execution  for  further  breaches,  judgment  is  now 
rendered  in  the  first  place,  not  for  the  penalty  of  the  bond 

IMeRoberts    v.    Lyon,    79    Mich.  "Sciro  Facias";   2  TicM,  Pr.  1090. 

2.";     And.     Law    Diet.    tit.    "Scire  2  McRohcrts  v.  Lyon,  79  Mich.  25. 

Facias";    2   Archb.   Pr.  98;    2  Bur-  SJud.    Act,    ch.    22,    nO;    Conip. 

rill   Pr.    1(17;    8   Bae.   Abr.   598,  tit.  Laws   19L5,   §12800. 
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as  formerly,  bid  only  for  the  damages  for  the  breaches 
assigned,  and  for  further  breaches  the  plaintiff  may 
bring  further  actions.* 

SEAL 

See  Courts;    Depositions;    Actions;    Verdict  and  Findings. 

SECRETARY  OF  STATE 

See  Mandamus. 

SECURITY  FOR   COSTS 

§  1 .  When  icquirod. 

§  2.  Time  for  motion. 

S  3.  Bond. 

§  4.  Judgment  and  execution  against  surety. 

Cross-Eefercnccs:     Error,  Writ  at';   Judgment. 

§  1.  When  required. 

On  motion  of  the  defendant,  all  plaintiffs  who  are  non- 
residents of  jMichigan  must,  and  all  other  plaintilfs, 
when  it  appears  reasonable  and  proper  to  the  court,  may, 
be  required  to  furnish  sufficient  surety  or  sureties,  to  be 
approved  by  the  clerk  of  the  court,  and  who  must  justify 
in  double  the  amount  of  security  ordered,  for  all  such 
costs  as  may  be  awarded  to  the  defendant  either  in  the 
court  of  original  jurisdiction  or  in  any  appellate  court. ^ 
If  a  resident  plaintiff,  after  furnishing  security  for  costs, 
or  any  surety  for  costs,  removes  out  of  the  state,  or  if  any 
such  surety  is  deemed  ])y  the  court  insufficient,  the  court 
may  require  the  plaintiff  to  give  new  or  additional  secur- 
ity to  the  satisfaction  of  the  coni't,  the  sureties  in  which 

4  Jud.  Aet,  eh.  21,  SI;  Comp.  Statute  not  applicable  to  sum- 
Laws  1915,  §  12783.  inaiy    proceedings,   see   Roff   v.   Mil- 

IJud.    Act,    eh.    13,    SS;     Comii.  lor,  189  Mich.  558. 

Laws     191.J,      §12411;      Jensen     v.  Statute  aitplies  to  ejectment,  Jud. 

Oceana    Circuit    Judge,    194    Mich.  Act,  ch.  29,  S12;  Comp.  Laws  1915, 

40.J.  §  13179. 
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will  be  liable  for  all  costs  of  the  defendant  from  the 
cemmencement  of  the  suit  to  its  teiTnination.^  When  the 
defendant  moves  for  security  for  costs  or  when  security 
has  been  ordered,  the  plaintiff,  if  a  resident  of  the  state, 
may  show  that  he  is  unable  to  furnish  security,  and,  if 
the  court  is  satisfied  that  the  declaration  in  the  case 
states  a  meritorious  cause  of  action  and  that  the  suit  is 
prosecuted  in  good  faith,  the  plaintiff  w411  be  allowed  to 
proceed  without  giving  security  for  costs. ^ 

In  ordering  security  for  costs  to  be  given,  the  court 
may  order  the  proceedings  in  the  suit  to  be  stayed  until 
the  security  is  given.* 

Form  of  Affidavit  on  Motion  for  Security 

(Title  of  court  and  cause.) 
County  of  ,  ss : 

C.  D.,  the  above-named  defendant,  being  duly  sworn,  deposes  and  says 
that  the  said  plaintiff  is  a  nonresident  of  the  State  of  Michigan  (or  that 
the  said  plaintiff  has  no  property  in  this  state  not  exempt  from  execution, 
or  such  other  facts  as  render  it  reasonable  and  proper  to  require  the  plain- 
tiff to  furnish  security  for  costs), 

C.  D. 

Subscribed,  etc. 

Form  of  Affidavit  of  Inability  to  Furnish  Security 

(Title  of  court  and  cause.) 

County  of ,  ss : 

A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  deposes  and  says 
that  he  is  unable  to  comply  with  the  order  heretofore  made  herein  re- 
quiring him  to  furnish  security  for  the  costs  of  the  said  defendant  in 
this    cause,    for    the    reason    that    (state    the    facts    showing   inability    to 

2  Jud.  Act,  ch.  13,  §10;  Comp.  the  declaration,  on  denying  a  mo- 
Laws  1915,  §  12413.  tion  to  vacate  an  order  for  security 

Eule  under  old  statute,  see  Craig  for  costs  held  in  effect  a  ruling  ad- 

V.  Ingram  Circuit  Judge,  171  Mich.  verse  to  plaintiff  on  that  question. 

33.  Jensen    v,    Oceana    Circuit    Judge, 

8. Jud.    Act,    ch.    1.3,    §8;     Comp.  194  Mich.  405. 

Laws  1915,  §12411.  4  Clark  v.  Bay  Circuit  Judge,  154 

Failure   of   the   trial   court   to   di-  Mich.  483. 
rectly  pass  upon  the   sufficiency   of 
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comply);    that   he   has   fully   and    fairly   stated   to   J.   K.,   of    ,  his 

counsel  herein,  the  facts  pertaining  to  this  action  and  that  he  has  been 
advised  by  his  said  counsel  upon  such  statement  and  verily  believes  that 
he  has  a  meritorious  cause  of  action  herein,  and  that  this  suit  is  prose- 
cuted in  good  faith. 

A.  B. 
Subscribed,   etc. 

Form  of  Order  for  Security 

(Title  of  court  and  cause.) 

On  reading  and  filing  the  affidavit  on  which  this  motion  is  based,  as  well 
as  the  counter  affidavit  in  opposition  thereto,  and  on  motion  of  K.  L., 
attorney  for  defendant,  and  after  hearing  J.  K.,  attorney  for  the  plaintiff, 
in    opposition    thereto,    it    is    ordered   that   the    said   plaintiff    be,    and   he 

hereby  is,   required  to  furnish  security  in  the   sum  of    dollars  for 

the  costs  of  the  defendant  in  this  cause,  with  sufficient  surety  or  sureties 
to  be  approved  by  the  clerk  of  this  court,  and  that  all  proceedings  on  the 
part  of  the  said  plaintiff  herein  be  stayed  until  such  security  be  filed. 

§  2.  Time  for  motion. 

All  motions  to  require  the  plaintiiT  in  a  suit  to  furnish 
security  for  the  defendant's  costs  must  be  made  within 
fifteen  days  after  the  service  of  the  declaration,  except 
when  the  motion  is  based  upon  a  change  in  the  plaintiff's 
financial  condition  since  the  commencement  of  the  suit,* 
in  which  case  the  motion  should  be  made  within  a  reason- 
able time  after  the  change  in  the  plaintiff's  financial  con- 
dition becomes  known  to  the  defendant. 

§3.  Bond. 

The  bond  constituting  the  security  for  costs,  when  ap- 
proved, should  be  filed  in  the  cause  and  a  copy  forth- 
with served  upon  the  defendant  or  his  attorney.^ 

Form  of  Security 

Know  all  men  by  these  presents,  that  A.  B.,  as  principal,  and  E.  F. 
and  G.  H.,  as  sureties,  are  held  and  firmly  bound  unto  C.  D.  in  the  penal 

B  Jud.    Act,    ch.    13,  §8;    Comp.          Under  old  statute,  form  of  secur- 

Laws  1915,  §  12411.  ity     was     discretionary.       Smith    v. 

6.Jud.  Act,  ch.  13,  §9;  Comp.  Kent  Circuit  Judge,  139  Mich.  463. 
Laws  1915,  §  12412. 
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sum  of   dollars,  lawful  money,  to  be  paid  to  the  said  C.  D.,  or  to 

his  certain  attorney,  executors,  administrators  or  assigns,  to  which  pay- 
ment, weU  and  truly  to  be  made,  we  bind  ourselves  and  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the day  of ,  A.  D 

The  condition  of  this  obligation  is  such,  that  whereas  the  above  bounden 
A.  B.  has  commenced  a  suit  against  the  said  C.  D.  in  the  circuit  court  for 

the   County   of    ,   and   the    said   court    has   heretofore    required   the 

said  A.  B.  to  furnish  security  for  the  costs  of  the  said  C.  D.  in  said  suit; 
now,  if  the  said  A.  B.  shall  pay,  when  the  same  become  due,,  all  such 
costs  as  may  be  awarded  to  the  said  C.  D.  in  said  cause,  either  in  said 

circuit  court  for  the   County  of    or  in   any  appellate   court,  then 

this  obligation  shall  be  void;  otherwise  to  remain  in  full  force  and  effect. 

E.  F.   [L.  S.] 
G.  H.  [L.  S.] 

(Add  justification  in  double  the  amount  of  the  security.) 

§  4.  Judgment  and  execution  against  surety. 

Whenever  a  person  has  become  surety  for  costs  for 
another  in  any  court  in  this  state,  whether  the  security 
was  required  by  law  to  be  given  or  was  required  by  the 
order  of  the  court,  if  the  defendant  recovers  final  judg- 
ment for  costs  against  the  plaintiff,  judgment  may  be 
entered,  immediately  and  in  the  same  suit,  as  well  against 
such  surety  as  against  the  plaintiff,  and  execution  may 
issue  against  the  surety  in  the  same  manner  as  if  he  him- 
self had  been  a  party  to  the  suit.' 

SEDUCTION 

Trespass  on  the  case  lies  for  seduction,  which  is  de- 
fined as  the  use  of  some  influence,  promise,  art  or  other 
means  on  the  part  of  a  man,  by  which  he  induces  a  woman 
to  surrender  her  chastity  and  virtue  to  his  embraces.^ 

7  Jud.    Act,    ch.    22,    §4;     Conip.  court  against  the   surety.     Ortmann 

Laws  1915,  §12794.  v.   Merchants'  Bank,  42   Mich.  464, 

Judgment  is  limited   to   the  pen-  followed    in    Wheeler    v.    Meyer,   95 

alty  of  the  bond.     Gay  v.  Hults,  56  Mich.  242. 

Mich.   153.  lAnd.    Law    Diet.    tit.    "Seduc- 

On     reversal     of     judgment     for  tion";    Greennian    v.    O 'Riley,    144 

]tlaintiff,    judgment    for    costs    can-  Mich.    534,    539;     Stoudt    v.    Shep- 

not    be    rendered    in    the    supreme  herd,  73  Mich.  588;  Hallock  v.  Kin- 
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At  coinmoii  law,  the  action  for  seduction  could  be  main- 
tained only  by  a  master  for  the  seduction  of  his  servant, 
and  was  based  upon  the  theory  that  the  injury  consisted 
in  tlie  loss  of  services  caused  by  the  seduction.  The 
common  law  jiermitted  the  father  to  recover  for  the 
seduction  of  his  daughter,  but  the  action  was  founded, 
as  in  other  cases,  upon  the  loss  of  service,  and  not  upon 
the  fact  of  relationship  of  parent  and  child.  The  meas- 
ure of  damages  was  such  as  only  a  master  would  recover 
for  a  })hysical  injury  to  his  servant.  But  in  time  the 
extent  of  the  recovery  was  enlarged,  so  that,  wlien  it  was 
shown  that  the  person  seduced  was  the  daughter  of  the 
plaintiff,  the  real  and  substantial  damage  was  held  to 
arise,  not  from  the  mere  loss  of  service,  but  from  the 
shame,  annoyance  and  suffering  brought  upon  the  house- 
hold by  the  disgrace  of  one  of  its  members ;  and  although 
loss  of  service  was  always  rigidly  required  to  be  shown, 
the  requirement  was  satisfied  by  the  slightest  evidence 
of  sei*vice.^  Of  course,  it  followed  from  this  theory  of 
the  action  that  the  woman  seduced  could  not,  at  common 
law,  recover  damages  for  the  injury  suffered  by  her,  and 
this  rule  was  based  upon  the  further  reason  that,  how- 
ever her  will  was  overcome  by  the  defendant's  allure- 
ments, she  finally  participated  with  him  in  the  wrong 
whereof  she  complained.' 

ney,  91  Mich.  57;  Reed  v.  Williams,  Thompson    v.   Young,   51   Ind.   599; 

5  Sneed   (Tenn.)    580.  Cline   &   Co.   v.    Templeton,  78   Ky. 

2Stoudt  V.  Shepherd,  T^  Mich.  550;  Hamilton  v.  Lomax,  26  Barb. 
588;  Watson  v.  Watson,  49  Mich.  (N.  Y.)  615.  See  also  Weiher  v. 
540;  Emery  v.  Gowen,  4  Me.  S.'i ;  Meyersham,  50  Mich.  602;  Wood- 
Phillips  V.  Hoyle,  4  Gray  (Mass.)  ward  v.  Anderson,  9  Bush  (Ky.) 
568;    Hornketh   v.   Barr,   8   Serg.   &  624. 

R.    (Pa.)    36;    Clem    v.    Holmes,   33  Damages      are      recoverable      for 

Gratt.    (Va.)    722;    Grable   v.    Mar-  breach    of   a    promise    of   marriage, 

grave,   4   111.   372;    Bedford   v.   Mc-  and  if  seduction  has  been  practiced 

Kowl,  3   Esp.   119;    Herring  v.  Jes-  under    color    of    that    promise,    the 

ter,  2  Houst.  (Del.)  66.  jury  will  undoubtedly  consider  it  as 

3Bish.    Non-Cont.    Law,    sec.    57,  an   aggravation    of   damages.      Paul 

citing  Paul  v.  Frazier,  3  Mass.  71;  v.  Frazier,  3  Mass.  71;   Shcahan  v. 
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In  Michigan,  this  condition  of  the  law  has  been 
changed  by  statutory  enactment,  by  which  it  is  pro- 
vided that  it  shall  not  be  necessary,  in  any  action  on  the 
case  for  seduction,  to  allege  in  the  declaration,  or  to  prove 
on  the  trial,  any  loss  of  service  in  consequence  of  such 
seduction;  but,  if  the  female  seduced  be  a  minor  at  the 
time  of  the  seduction,  the  action  may  be  brought  by  her 
father,  mother  or  guardian ;  and,  if  such  female  be  of  full 
age,  the  action  may  be  brought  by  her  father  or  any  other 
relative  who  shall  be  authorized  by  her  to  bring  the  same. 
It  is  not  necessary,  in  any  such  action,  to  allege  or  prove 
that  the  person  seduced  was  the  servant  of  the  plaintiff, 
but,  instead  thereof,  it  is  sufficient  to  set  forth  in  the 
declaration  the  relationship  of  such  person  to  the  plain- 
tiff, or  that  such  person  is  the  ward  of  the  plaintiff, 
as  the  case  may  be.  But  any  person  entitled  to  the 
services  of  the  person  seduced  may  maintain  an  action 
for  the  loss  of  service  or  other  damage  sustained  by  him 
in  consequence  of  the  seduction.*  The  design  and  in- 
tention of  these  provisions  were  to  give  the  person  se- 
duced the  right  to  recover  damages  for  the  injury  she 
had  sustained  and  thus  do  away  with  the  unjust  rule  that 
prevailed  at  common  law.*  The  injured  female,  if  of 
full  age,  may  enforce  her  right  of  action  in  her  own 
name.^  The  declaration  need  not  expressly  aver  plain- 
tiff's chastity  and  defendant  may  show  unchastity  under 
the  general  issue.'' 

Barry,    27    Mich.    217;     Kelley    v.  6  Watson    v.    Watson,    49    Mich. 

Riley,  106  Mass.  339.  540. 

4Jud.     Act,     eh.     20,      §§15-17;  6  Weiher  v.  Meyersham,   50  Mich. 

Comp.    Laws    1915,    §§  12751-12753.  602. 

An  action  may  be  maintained  under  But  the  man  to  whom  she  is  en- 

this  statute   even  though  the  inter-  gaged  to  be  married  has  no  right 

course  was  had  entirely  by  force  and  of  action.     Case  v.  Smith,  107  Mich. 

against    the    will    of    the    seduced.  416. 

Velthouse    v.    Aldcrink,    153    Mich.  7  Grecnman  v.  O  'Riley,  144  Mich. 

217.  534. 
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SELECTION 


See  Exemptions. 


See  Oaths. 


SENATORS 


SENTENCE 

See  Habeas  Corpus. 

SERVICE    OF    PAPERS 

§  1.  In   general. 

§  2.  Necessity  for  service  and  who  may  be  served  in  general. 

§  3.  Service  on  attorney  residing  in  same  place. 

§  4.  Service  on  attorney  residing  in  different  place. 

§  5.  Service  where  several  defendants  appear  by  different  attorneys. 

§  6.  Service  on  party  prosecuting  or  defending  his  suit  in  person. 

§  7.  Special  order  directing  manner  of  service. 

§  8.  Service  in  appeal  eases. 

§  9.  Computation  of  time. 

§  10.  Proof  of  service. 

Cr OSS-References:  Papers  and  Notices;  Time;  Supreme  Court  (serv- 
ice of  papers  in  supreme  court);  Contempt;  'Bill,  of  Exceptions; 
Briefs;  Motions,  etc.;  Costs;  Pleading;  Habeas  Corpus. 

§  1.  In  general. 

The  Circuit  Court  Rules  contain  a  number  of  explicit 
directions  as  to  service  of  papers  in  general,^  and  these 
are  supplemented  to  some  extent  by  the  Judicature  Act, 
some  of  the  provisions  of  which,  although  contained  in 
the  chapter  relating  to  commencement  of  actions,  are 
broad  enough  in  their  scope  to  include  many  general 
papers  other  than  process  to  commence  the  action.  For 
instance,  the  statutory  provision  relating  to  service  on 
railroad  companies  expressly  applies  to  '*any  process, 
notice  or  writing."^     So  the  provision  ps  to  service  on 

ICir.  Ct.  Rules  6-14. 
2Jud.    Act,    ch.    13,    §30;    Comp. 
Laws  1915,  §  12433. 
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inmates  of  any  state  hospital  or  asylum  is  expressly 
made  applicable  to  "any  citation,  order  or  process."^ 

Service  of  process  to  commence  an  action  is  considered 
in  other  articles,*  including  service  of  a  writ  of  attach- 
ment,^ or  replevin.® 

Service  of  papers  in  the  supreme  court  is  considered 
in  another  article.'^ 

§2.  Necessity  for  service  and  who  may  be  served  in 
general. 

A  court  rule  provides  that  no  sei'\'ice  of  papers  is  neces- 
sary on  a  defendant  who  has  not  regularly  appeared, 
except  as  specially  required  by  rule  or  statute;  and  not- 
withstanding the  language  of  the  further  provision, 
which  in  terms  prescribes  that  a  defendant  who  has 
appeared  by  notice  of  retainer  or  appearance  is  entitled 
to  notice  in  advance  of  all  future  proceedings  in  the 
cause,  although  he  may  not  have  followed  his  appear- 
ance by  plea,®  it  has  been  held  that  the  former  practice 
is  not  changed  and  that  accordingly  notice  is  not  re- 
quired where,  under  the  old  rules,  it  was  not  necessary 
to  apprise  the  opposite  party  in  advance  of  the  jiroceed- 
ings  about  to  be  taken.^ 

If  a  party  has  appeared  by  attorney,  service  of  papers 
in  the  progress  of  the  cause  should  be  made  upon  the 
attorney,  and  not  upon  the  party,^°  unless  the  object  is 
to  bring  the  party  into  contempt  for  disobeying  any  rule 
or  order  of  the  court,  in  which  case  service  must  be  made 
upon  such  party  personally,  unless  otherwise  specially 
ordered  by  the  court  or  unless  required  by  some  statute." 

3  Jufl.  Act,  ch.  i;^,  §.'57;  Comp.  Act,  ch.  15,  §5;  Comp.  Laws  1915, 
Laws  1915,  U2440.  §12472. 

4  See  Commencement  of  Actions.  9  Keteham  v.  Kent  Circuit  Judge, 

5  See  Attachment.  ]15  Mich.  60. 

6  See  Replevin.  10  People   v.    Houghton    Boairl   of 

7  See  Supreme  Court.  Sup'rs,  19  Mich.  9. 
8Cir.  Ct.  Rule  13.     See  also  Jud.  H  Cir.  Ct.  Rule  12,  !;  1. 
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§  3.  Service  on  attorney  residing  in  same  place. 

When  the  attorney  for  the  adverse  party  resides  or 
has  his  office  in  the  same  city,  village  or  township  as  the 
attorney  making  the  service,  the  rule  provides  that  pa- 
pers shall  be  served  as  follows:  (1)  By  delivering  the 
same  to  the  attorney  personally,  or  (2)  by  leaving  the 
same  in  his  office  with  his  clerk  or  with  a  person  having 
charge  thereof,  or  (3),  when  no  person  is  to  be  found  in 
his  office,  by  leaving  the  same,  between  the  hours  of  six 
in  the  morning  and  nine  in  the  evening,  in  some  suitable 
and  conspicuous  place  in  such  office,  or  (4)  if  the  office 
be  not  open  so  as  to  admit  of  service  therein,  then  by 
leaving  the  same  at  the  residence  of  the  attorney  with 
some  person  of  suitable  age  and  discretion,  or  (5)  by 
depositing  the  same  in  the  post  office  of  the  city,  village 
or  township,  inclosed  in  an  envelope  plainly  addressed 
to  such  attorney,  with  postage  fully  prepaid.^'^  The 
right  to  make  service  by  mail  is  not  contingent  upon 
inability  to  make  service  by  any  other  method,  but  may 
be  resorted  to  in  the  first  instance." 

§  4.  Service  on  attorney  residing"  in  different  place. 

When  the  attorney  resides  or  has  his  office  in  a  differ- 
ent city,  village  or  township  than  the  attorney  making 
the  service,  papers  must  be  served  as  follows:  (1)  By 
delivering  the  same  to  the  attorney  personally,  or  by 
leaving  the  same  in  his  office  with  his  clerk  or  with  a 
person  having  charge  thereof,  or  (2)  by  depositing  the 
same  in  some  post  office  directed  to  the  attorney  at  his 
business  address,  with  postage  fully  prepaid,  such  ad- 
dr(^ss  to  be  ascertained  according  to  the  best  information 
and  belief  of  the  person  making  such  service,  and,  in  such 
case,  the  time  of  service  must  be  increased  one  day  for 

12  Cir.  Ct.  Rule  (?,  which  is  un-  Co.  v.  Mason  Circuit  Judge,  176 
changed.  Mich.  326. 

13  Palmer-Stevenson     Construction 
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every  one  hundred  miles  distance,  or  fraction  thereof, 
between  the  phice  of  deposit  and  the  phice  of  address." 
In  computing  the  distance,  the  usual  route  of  travel  be- 
tween the  two  points  must  govern,  rather  than  the  actual 
distance." 

§  5.  Service  where  several  defendants  appear  by  differ- 
ent attorneys. 
In  cases  where  there  are  two  or  more  defendants  who 
appear  by  different  attorneys,  service  of  all  papers  in 
behalf  of  the  plaintiff  must  be  made  on  the  attorney  for 
each  of  the  other  defendants,  and  service  of  all  papers  in 
behalf  of  any  defendant  must  be  made  on  the  attorney 
for  each  of  the  other  defendants  and  upon  the  attor- 
ney for  the  plaintiff.  In  case  two  or  more  attorneys 
appear  for  the  same  party  or  parties,  service  on  any  one 
of  them,  whether  they  be  partners  or  not,  is  sufficient,  but 
this  does  not  apply  to  attorneys  appearing  as  "counsel" 
only.^^ 

§  6.  Service  on  party  prosecuting"  or  defending  his  suit 
in  person. 

When  a  party  prosecutes  or  defends  his  cause  in  per- 
son, service  of  papers  may  be  made  upon  him  in  the 
manner  provided  for  service  upon  attorneys,  whether 
he  be  a  licensed  attorney  or  not." 

§  7.  Special  order  directing  manner  of  service. 

In  all  cases  where  service  of  papers  cannot  reasonably 
be  made  on  account  of  the  lack  of  an  attorney  of  record 
or  the  inability  to  find  a  party  or  for  any  other  reason, 

14  Cir.  Ct.  Rule  7.  IB  Raymond  v.  Hinckson,  15  Mich 

Deposit  of  letter  in  mail  box  on  517. 
street  is  suflS''ient  mailing.    Wood  v.  16  Cir.    Ct.    Rule    8,   which    is    un- 

Callaghan,  61  Mich.  402.  changed. 

Notice    served    must    be    directed  17  Cir.  Ct.  Rule  9. 

and    full    postage    paid.      Clark    v. 
Adams,  33  Mich.  159. 
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the  court  in  which  the  cause  is  pending  or  the  judge 
thereof  at  chambers,  upon  an  ex  parte  application  on 
cause  shown,  may  direct  in  what  manner  and  on  whom 
service  may  be  made." 

§  8.  Service  in  appeal  cases. 

In  appeal  cases,  where  the  party  upon  whom  papers 
are  sought  to  be  served  has  not  appeared  by  attorney, 
service  may  be  made  upon  him  personally  or  by  mail  in 
the  manner  provided  for  service  on  attorneys  by  mail; 
and,  if  there  are  two  or  more  such  parties  who  are  part- 
ners, service  upon  one  is  sufficient.  If  the  party  is  not 
a  resident  of  the  state,  or  if  his  place  of  residence  cannot 
be  ascertained,  papers  may  be  served  by  posting  in  a  con- 
spicuous place  in  the  office  of  the  county  clerk,  and,  if  the 
post  office  address  of  the  party  is  known  or  can  be  ascer- 
tained, a  copy  must  be  mailed  to  him.  But  proof  of  such 
service,  mailing  or  posting,  and  the  facts  authorizing 
such  posting,  must  be  filed  before  the  court  will  take  any 
action  on  the  strength  thereof.^^ 

§  9.  Computation  of  time. 
This  question  is  treated  under  another  article.*" 

§  10.  Proof  of  service. 

Proof  of  the  service  of  papers  should  be  by  the  affi- 
davit of  the  person  making  the  service,  or  by  the  written 
accejitance  or  acknowledgment  of  the  person  upon  whom 
the  service  has  been  made,  accompanied  by  an  affidavit 
showing  the  genuineness  of  the  signature  to  the  accept- 
ance or  acknowledgment.    The  affidavit  of  service  or  the 

18  Cir,  Ct.  Rule  10.  Proof   of  posting  and   service   of 

19  Cir.  Ct.  Rule  11.  notice,    see    McCaslin    v.    Camp,    26 
Service  by  mail  was  sufficient,  be-       Mich.    390;    People    v.    Bacon,    18 

fore  enactment  of   rule.     People   v.      Mich.  246,  251. 
St.    Clair    Circuit    Judge,    41    Mich,  20  See  Time. 

549. 
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acceptance  or  acknowledgment  of  service  should  be  ac- 
companied by  a  copy  of  the  paper  served,  so  tliat  the 
court  may  have  all  the  data  from  which  to  judge  for 
itself  whether  valid  service  has  been  made.^^  When 
service  is  made  by  mail  the  affidavit  must  show  that  all 
the  requirements  of  the  rule  have  been  complied  with, 
and  that  the  circumstances  authorizing  that  mode  of 
service  existed.^^ 

SET-OFF    AND    RECOUPMENT 

§    1.  Development,  nature   and   distinctions. 
§    2.  When  defendant  may  set  off  a  demand. 
§    3.  Set-off  as  optional. 
§    4.  Notice  of  set-off. 

§    5.  Amendment. 

§    6.  Bill  of  particulars  of  set-offs. 

§    7.  Burden  of  proof. 

§    8.  AflSdavit  to   prove  set-off  founded  on  account. 

§    9.  When  defendant  may  begin  the  evidence. 

§  10.  Judgment  in  case  of  set-off. 

§  11.  Set-off  against  executors  and  administrators. 

§  12.  Option  to  recoup  or  bring  action. 

§  13.  Notice   of  recoupment. 

§  14.  Bight  of  one  giving  notice  of  recoupment  to  begin  the  evidence. 

§  15.  Judgment   for   defendant   in   case  of   recoupment. 

§  16.  Right  of  plaintiff  to  discontinue  or  submit  to  nonsuit. 

Cross-Beferences:  Replevin;  E.iectment;  Pleading;  Limitation  of 
Actions;  Judgment  (set-off  of  judgments);  Executions  (set-off  of 
executions) ;  Costs. 

§  1.  Development,  nature  and  distinctions. 

At  the  common  law,  a  defendant  was  in  no  instance 
allowed  to  recover  a  judgment  for  damages  for  a  posi- 
tive claim  against  a  plaintiff.  To  obviate  the  rigor  of 
this  rule  of  law,  and  as  well  to  avoid  a  multiplicity  of 

21  MoCaslin    v.    Camp,    26    Mich.  strued  in  article  07i  "Commeu(=cnieiit 

."90.  of  Actions")- 

Effect  of,  and  sufficiency  of   affi-  22  Clark   v.   Adams,  ."^n   Mich.   159, 

davit  of  genuineness  of   acceptance  162. 
of  service,  sec  Cir.  Ct.  Rule  14  (con- 
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actions  as  to  enable  parties,  where  there  were  mutual 
cross  demands  unconnected  with  each  other  and  arising 
upon  contract,  express  or  implied,  which  were  liquidated 
or  capable  of  being  ascertained  by  calculation,  and  not 
resting  in  opinion  only,  to  have  the  whole  adjudicated 
upon  in  one  action,  the  statutes  of  set-off  were  enacted. 
At  the  common  law,  before  the  adoption  of  the  statutes 
of  set-oif,  the  defendant  was  entitled  to  show  that  the 
plaintiff  had  not  sustained  damages  to  the  extent  alleged, 
and  thus  to  reduce,  or  altogether  defeat,  the  plaintiff's 
recovery.  This  right  of  the  defendant  was,  however,  in 
the  earlier  period  of  the  law,  of  very  limited  application, 
and  could  be  resorted  to  only  when  the  defendmit  in- 
sisted upon  a  deduction  from  the  plaintiff's  demand, 
arising  from  payment  in  whole  or  in  part  or  a  fomier 
recovery  or  some  anjilogous  fact.  This  was  denominated 
'* recoupment,"  which  was  therefore  defined  to  be  the 
keeping  back  and  stopping  something  which  was  due. 
But  the  doctrine  of  recoupment,  thus  limited  at  first,  was 
afterwards  greatly  extended,  so  that,  in  all  cases  where 
the  demands  of  both  parties  sprang  out  of  the  same  con- 
tract or  transaction,  the  defendant  might  recoup,  al- 
though the  damages  on  both  sides  were  unliquidated; 
but  the  defendant  could  recoup  those  damages  only 
which  arose  out  of  the  same  contract  or  transaction 
upon  which  the  plaintiff  sued  and  could  not  in  anj^  case 
recover  judgment  against  the  plaintiff  for  any  balance  in 
his  fa  vol',  until  given  the  right  by  statute.^ 

It  is  now,  however,  provided  by  statute  that,  if  the 
defendant  claims  damages  by  way  of  recoupment  and,  on 
the  trial  of  the  issue,  the  court  or  jury  finds  the  defendant 
entitled  to  damages,  whether  liquidated  or  not,  greater 
tlinn  the   demand  of  the  plaintiff,  the  court  shall  give 

1  Tliat      (lefondant      may      ii>(()U|i       Mu-li.    ;jo7;    C'liaiiiiler    v.    Childs,   4'^ 
damages     in     actions    of     toit,     sec       Mich.  128. 
Slover,   Davis  &   Co.   v.   Digging,   76 
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judgment  for  the  defendant  for  the  amount  of  the  excess 
so  found  and  costs,  and  issue  execution  against  the  plain- 
tiff, as  in  case  of  judgment  and  execution  on  plea  or  no- 
tice of  set-off.* 

Set-off  is  the  compensation  of  one  debt  or  demand  for 
another,  by  virtue  of  which  damages  are  recovered  by 
the  party  in  whose  favor  a  balance  is  found.'  A  set-oft' 
is  in  the  nature  of  a  cross-action  to  the  full  extent.  It 
does  not  deny  the  validity  of  any  part  of  the  plaintiff's 
claim  or  cause  of  action,  but  sets  up  a  separate  and  inde- 
pendent claim  against  the  plaintiff.* 

The  defense  of  recoupment  is  distinguished  from  that 
of  set-off  in  these  two  essential  particulars:  (1)  In  be- 
ing confined  to  matters  arising  out  of  and  connected 
with  the  transaction  or  contract  upon  which  the  suit  is 
brought,*  and  (2)  that  it  is  not  the  creature  of  statute, 
but  obtains  by  the  rule  of  the  common  law.^  A  defense 
by  way  of  recoupment  cannot  be  made  in  an  action  of 
replevin.'  It  is  not  limited  to  claims  existing  in  favor 
of  the  defendant  at  the  time  of  the  commencement  of  the 

2Jud.    Act,    ch.    15,    §10;    Comp.  case,   there   can    be   no   recoupment. 

Laws  1915,  §  12477.  Haldeman  v.  Berry,  74  Mich.  424. 

See  Pub.  Acts  1917,  No.  294,  as  Any  damages  may  be  recouped  for 

to  cross-declaration  by  defendant  in  which  a  cause  of  action  growing  out 

actions  for  negligence  or  breach  of  of  the  same  transaction  lies  at  the 

statutory   duty  and   subsequent  pro-  time   of   pleading.      Holser   v.   Skae, 

cedure  thereon.  169   Mich.   284. 

8  Ward  V.   Fellers,  3  Mich.   281.  Plaintiff  cannot  defeat  a  right  to 

*McHardy  v.  Wadsworth,  8  Mich.  recoup  on  a  contract  which  he  must 

349;   Brennan  v.  Tietsort,  49   Mich.  prove    in    order    to    recover,    by    in- 

397.  eluding   other   items   with   it   in   his 

5  Sharpless      Separator      Co.      v.  declaration,   and    making   a   general 

Brown,  174  Mich.  16;  Detroit  River  claim  for  balance  due  on  the  whole 

Transit    Co.    v.    Aldrich,    176    Mich.  under   an   open   account.      Holser   v. 

357,     363;      Delbridge,     Brooks     &  Skae,    169   Mich.   284. 

Fisher   Co.   v.   Patterson,   105   Mich.  6  Ward  v.  Fellers,  3  Mich.  281. 

413;  Forrest  v.  Johnson,  100  Mich.  7  Bearing     Water     Tube     Co.     v. 

321.  Thompson,  156  Mich.  365. 

If    plaintiff    fails    to    establish    a 
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suit,  but  may  include  claims  which  have  arisen  at  the 
time  notice  of  recoupment  is  given.' 

§  2.  When  defendant  may  set  off  a  demand. 

It  is  provided  by  statute  that,  in  the  following  cases 
and  circumstances,  a  defendant  may  set  oi¥  a  demand 
which  he  has  against  the  plaintiff:' 

1.  It  must  be  a  demand  arising  upon  judgment  or  de- 
cree or  upon  contract,  express  or  implied,  ''whether  such 
demand  be  liquidated  or  not,"  and  whether  such  con- 
tract be  written  or  unwritten,  sealed  or  without  seal;  and, 
if  it  be  founded  upon  a  bond  or  other  contract  having  a 
penalty,  the  sum  equitably  due  by  virtue  of  its  condition 
only  can  be  set  off.^° 

2.  It  must  be  due  to  the  defendant  in  his  own  right, 
either  as  the  original  creditor  or  payee  or  as  the  assignee 
or  owner  of  the  demand. ^^ 


8  Holster  v.  Skae,  169  Mich.  484; 
Piatt  v.  Brand,  26  Mich.  173. 

9  A  partnership  debt  cannot  be 
used  as  a  set-off  against  the  claim 
of  a  partner  individually,  for  the 
reason  that  the  liability  of  partners 
is  joint  and  not  several.  Stewart 
V.  Terwilliger,  177  Mich.  313,  315. 

Where  a  set-off  is  pleaded  but  no 
claim  made  in  regard  thereto  on 
the  trial,  it  is  not  error  to  fail  to 
charge  the  jury  in  regard  thereto. 
Karwich  v.  Pickards,  181  Mich.  169. 

Failure  to  comply  with  the 
statute  relating  to  persons  doing 
business  under  an  assumed  or  ficti- 
tious name,  while  barring  the  right 
to  enforce  contracts  in  the  courts 
of  this  state,  does  not  preclude  the 
right  to  urge  a  set-off  although 
there  can  be  no  affirmative  recovery 
against  plaintiff.  Solomon  v. 
Wciner,  188  Mich.   114. 

10  Woods  V.  Ayres,  39  Mich.  345; 
Ward  V.  Fellers,  3  Mich.  281 ;  Mitch- 
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ell  V.  Shuert,  16  Mich.  444;  Smith 
V.  Warner,  14  Mich.  152;  Carter  t. 
Joseph,  48  Mich.  615;  Shipman  v. 
Coryell,  105  Mich.  395;  Wycoff, 
Seamans  &  Benedict  v.  Bishop,  115 
Mich.  414;  Holland  v.  Eea,  48  Mich. 
218;  Critz  v.  Cropsey,  190  Mich. 
690.  It  is  to  be  noted  that,  under 
the  present  statute,  an  unliquidated 
demand  may  be  the  subject  of  a  set- 
off. Jud.  Act,  ch.  15,  §  1,  subd.  1 ; 
Comp.  Laws  1915,  §  12468,  subd.  1. 

Form  of  declaration  is  immaterial, 
as  is  assertion  of  other  claims  than 
those  to  which  the  set-off  is  made. 
Smith  V.  Warner,  16  Mich.  390. 

Money  had  and  received  is  a 
proper  basis  of  set-off.  Harrison 
Wire  Co.  v.  Moore,  55  Mich.  610. 

Claim  for  log  driving,  under  stat- 
ute, does  not  arise  on  implied  con- 
tract so  as  to  be  subject  of  set-off. 
Woods  V.  Ayres,  39  Mich.  345. 

11  Hendricks  v.  Toole,  29  Mich. 
340;    Newberry    v.    Trowbridge,    13 
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3.  It  must  have  existed  at  the  time  of  the  commence- 
ment of  the  suit  and  must  then  have  belonged  to  the 
defendant. ^^ 

4.  It  can  be  allowed  only  in  actions  founded  upon  de- 
mands which  could  themselves  be  the  subject  of  set-off 
according  to  law.^^ 

5.  If  there  are  several  defendants,  the  demand  set  oif 
must  be  due  to  all  of  them  jointly,  except  that,  in  actions 
upon  a  note  or  other  contract  for  the  payment  of  money 
against  several  defendants  one  of  whom  is  principal  and 
the  others  sureties  therein,  any  claim  upon  contract  in 
favor  of  the  principal  defendant  and  against  the  plaintiff 
or  any  fonner  holder  of  the  note  who  transferred  it  after 
due  or  other  contract  may  be  allowed  as  a  set-off  by  the 
principal  or  any  other  defendant.^* 

6.  It  must  be  a  demand  existing  against  the  plaintiff 
in  the  action,  unless  the  suit  be  brought  in  the  name  of  a 
plaintiff  having  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  in  which  case,  no  set-otf  of  a 

Mich.  263;  McGraw  v.  Pettibone,  10  Mich.  170;  Granger  v.  Hathaway,  17 

Mich.     530;     Lange    v.    Perley,    47  Mich.    500;    Willard    v.    Fralick,    31 

Mich.  352.     See  also  Backus  v.  Mor-  Mich.    431 ;    Pinch    v.    Willard,    108 

rill,     107     Mich.     466;     Mechanics'  Mich.  204. 

Bank  v.  Stone,  115  Mich.  648.  Before  the  Judicature  Act,  under 

Defendant  cannot  set  off  a  debt  this  rule,  a  set-off  could  not  be  al- 

owing  a  corporation  in  which  he  is  lowed   in   an   action   to   recover  un- 

the      controlling      etockholder,      as  liquidated     damages.       Holland     v. 

against  a  debt  on  which  he  is  sued  Eea,  48  Mich.  218,  225. 

by  a  third  person  as  an  individual.  Joinder     in     the     declaration     of 

Hapke  v.  Davidson,  180  Mich.  138,  other   demands,   not    the   subject   of 

149.  set-off,     is     immaterial.       Smith     v. 

Right  of  husband  to  set  up  coun-  Warner,  16  Mich.  330. 
terclaim  for  rents  of  property  owned  14  Wolff  v.  Jasspon,  126  Mich.  11; 
by  husband  and  wife  jointly,  where  Sager    v.    Tupper,    38    Mich.    258; 
wife  not  a  party  to  the  action,  see  Van  Middlesworth  v.  Van  Middles- 
Way  V.  Root,  174  Mich.  418.  worth,     32     Mich.    183;     Fifield    v. 

12Godkin    v.    Weber,    158    Mich.  Edwards,    39    Mich.    264;    Keystone 

515.  Mfg.  Co.   V.  Forsyth,  115  Mich.  51. 

13  Holland   v.  Rea,  48  Mich.  218;  Rule    in    Robbins    v.    Brooks,    42 

Smith  v.  Warner,  14  Mich.  152,  16  Mich.  62,  changed  by  the  last  clause 

Mich.  390;  Wallace  v.  Finnegan,  14  of  this  subdivision. 
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demand  against  the  plaintiff  will  be  allowed,  unless  as 
hereinafter  specified." 

7.  If  tlie  action  is  founded  upon  a  contract  other  than 
a  negotiable  promissory  note  or  bill  of  exchange  which 
has  been  assigned  by  the  plaintiff,  a  demand  existing 
against  the  plaintiff  or  any  assignee  of  the  contract  at 
the  time  of  its  assignment,  and  belonging  to  the  defend- 
ant in  good  faith  before  notice  of  the  assignment,  may 
be  set  olT  to  the  amount  of  the  plaintiff's  debt,  if  the  de- 
mand be  such  as  might  have  been  set  off  against  the 
plaintiff  or  the  assignee  while  the  contract  belonged  to 
him.^^ 

8.  If  the  action  is  upon  a  negotiable  promissory  note 
or  bill  of  exchange  wliich  has  been  assigned  to  the  plain- 
tiff after  it  became  due,  a  set-oft'  to  the  amount  of  the 
plaintiff's  debt  may  be  made  of  a  demand  existing  against 
any  person  or  persons  who  assigned  or  transferred  such 
note  or  bill  after  it  became  due,  if  the  demand  is  sucli 
as  might  have  been  set  off  against  the  assignor  wliile  the 
note  or  bill  belonged  to  liim. 

1).  Tf  the  plaintiff*  is  a  trustee  for  another,  or  if  the  suit 
is  in  the  name  of  a  plaintiff  who  has  no  real  interest  in 

16  Ferguson  v.  Millikin,  42   Mich.  "Good    faith"    means    that    de- 

441;  McCarthy  V.  Sleight,  114  Mich.  mands  be  actually  and  not  merely 

182;  Koegel  v.  Michigan  Trust  Co.,  colorably    purchased    by    defendant. 

117  Mich.  542.  Bmith  v.  Warner,  16  Mich.  390. 

A  joint  and  several  note  may  be  Until  a  demand  becomes  mature, 

sot   off  against  the  separate  claims  a  set-off  or  counterclaim  may  be  de- 

of  either  of  the  makers.     Ferguson  fcated    by    the    assignment    by    the 

V.    Millikin,   42   Mich.   441.     So   de-  opposite  party  of  his  claim.     Koogel 

fendant  may  set  off  a  note  executed  v.    Michigan    Trust    Co.,    117    Mich 

by     plaintiff     and     another     jointly  542;    Henderson   v.   Michigan   Trust 

where  the  other  maker  is  dead.    Me-  Co.,  123  Mich.  688. 

Carthy  v.  Sleight,  114  Mich.  182.  Both   demands  must   be   due   and 

16  Smith  V.  Warner,  16  Mich.  390;  payable     before     the     transfer     of 

Kull    V.    Thompson,    38    Mich.    685;  "either"  to  a  third  person.     Brad 

Finn  V.  Corbett,  36  Mich.  318;  Brad-  ley    v.   Thompson   Smith's   Sons,   98 

ley   V.   Tlionipson   Smith's   Sons,   98  Mich.    449;    Kull    v.    Thompson,   38 

Mich.  449.  Mich  685. 
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the  contract  on  which  the  suit  is  founded,  so  much  of  a 
demand  existing  against  those  whom  the  plaintiff  repre- 
sents or  for  whose  benefit  the  action  is  brought  may  be 
set  off  as  will  satisfy  the  plaintiff's  debt,  if  it  might  be 
set  off  in  an  action  brought  by  those  beneficially  inter- 
ested." 

As  the  right  of  set-off  at  law  is  given  and  limited  by 
statute  and  the  common  law  never  recognized  it,  the 
provisions  concerning  it  must  be  consulted  to  see  in  what 
cases  and  under  what  circumstances  the  right  is  ad- 
mitted. Unless  a  case  is  positively  embraced  by  the 
statutory  specifications,  the  remedy  is  absolutely  denied, 
and  the  claim  will  remain  to  be  separately  enforced  as 
though  there  were  no  statute.^*  The  statute  does  not 
apply  to  actions  of  replevin,^®  nor,  it  would  seem,  to  any 
tort  action.*^" 

§  3.  Set-off  as  optional. 

A  defendant  who  has  a  claim  against  the  plaintiff' 
which  is  a  proper  matter  of  set-off  may  either  bring  it  in 
as  a  set-off  or  make  it  the  subject  of  a  separate  action 
against  the  plaintiff.  He  is  not  compelled  to  avail  him- 
self of  the  right  to  set  off  the  claim  against  that  of  the 
plaintiff.''^ 

17Jud.  Act,  ch.  15,  §    1,  subd.  9;  Fuller    v.    Metcalf,    189    Mich.    520. 

Comp.  Laws  1915,  §12468,  subd.  9;  20  Pinch    v.    Willard,    108    Mich. 

Pabst  Brewing  Co.  v.  Lueders,  107  204,  211.     But  see  Pierce  v.  Uiider- 

Mieh.  41.  wood,   103   Mich.    64;    Dole   v.    Mc- 

18  Woods  V.  Ayres,  39  Mich.  345;  Graw,  71  Mich.  106;  Rail  v.  Cook, 
Bobbins    v.    Brooks,    42    Mich.    62;  77  Mich.  681, 

Bradley  v.  Thompson  Smith's  Sons,  An    exception    is    recognized    by 

98  Mich.  449.  Pub.  Acts  1917,  No.  294,  in  actions 

19  Bearing  Water  Tube  Boiler  Co.  for  negligence  or  for  alleged  breach 
V.  Thompson,  156  Mich.  .T6");  Pinch  of  statutory  duty,  so  far  as  recoup- 
V.  Willard,  108  Mich.  204.  ment  is  concerned. 

A   tenant    cannot   plead   an    inde-  21  Huntoon    v.    Russell,    41  Mich, 

pendent  set-off  in  defense  of  an  ac-  316;    Mitchell    v.    Wells,    54  Mich, 

tion    by   the   landlord   to   dispossess  127;   McEwen  v.  Bigelow,  40  Mich, 

him      for     non-payment      of     rent.  215;   Morehouse  v.  Baker,  48  Mich. 
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§  4.  Notice  of  set-off. 

To  entitle  a  defendant  to  a  set-off,  he  must  annex  a 
notice  thereof  to  his  plea  of  the  general  issue,  with  a  bill 
of  particulars  of  the  set-off  in  all  cases  where  a  bill  of 
particulars  might  be  demanded.^^  Each  separate  cause  of 
action  set  out  in  such  notice  should  be  stated  in  a  sepa- 
rate division  of  the  notice,  and  each  division  should  be 
complete  in  itself  and  the  several  divisions  numbered 
consecutively.'''  Where  a  notice  of  set-off  is  limited, 
either  by  its  own  terms  or  by  a  bill  of  particulars,  to  a 
certain  claim,  the  defendant  will  be  thereby  precluded 
from  bringing  in  any  other  claim  as  a  set-off.^* 

§  5.  Amendment. 

Notices  of  set-oif  may  be  amended  or  may  be  added  to 
the  plea  of  the  general  issue,  either  of  course  under  the 
rule  relating  to  amendments,  or  by  the  special  leave  of 
the  court,  in  accordance  with  the  principles  considered 
relating  to  amendments  in  general.  If  the  plaintiff  is 
surprised  by  the  amendment,  he  is  entitled  to  a  postpone- 
ment of  the  case  on  the  same  principle  as  is  a  defendant 
who  is  surprised  by  an  amendment  of  the  plaintiff's 
declaration.^* 

§  6.  Bill  of  particulars  of  set-offs. 

The  cases  in  wliich  the  defendant  is  entitled  to  a  bill 
of  particulars  of  the  plaintiff's  demand  are  elsewhere 
considered.^^  Whenever  the  defendant  would  be  entitled 
to  a  bill  of  particulars  of  a  demand  if  it  were  asserted  by 
the  plaintiff,  the  defendant  is  required  to  accompany  his 

',i^5;  Jennison  Hardware  Co.  v.  God-  Provision  as  to  bill  of  particulars 

kin,  112  Mich.  57.  But  see  Paccalona  is  new. 

V.  Peninsula,  etc.,  R.  Co.,  171  Mich.  23  Cir,   Ct.   Rule   23,   §  5. 

605.  24  Cleveland  v.  Miller,  94  Mich.  97. 

22Jud.    Act,   ch.    15,    §3;    Comp.  26  See  Pleading;    Continuances. 

Laws  1915,  §12470;   Mead  v.  Har-  26  See  Bill  op  Particulars. 
ris,  101  Mich.  586. 
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notice  of  set-off  of  such  a  demand  with  a  bill  of  particu- 
lars of  it.  If  the  bill  of  particulars  furnished  by  the  de- 
fendant is  insufficient,  he  will,  on  motion,  be  required  to 
furnish  a  more  specific  bill.^' 

§  7.  Burden  of  proof. 

The  burden  of  establishing  a  set-oiT  must  always  be  on 
the  defendant  who  dessires  to  establish  it.^* 

§  8.  Affidavit  to  prove  set-off  founded  on  account. 

If  the  defendant  in  any  action  gives  notice  with  his 
plea  of  a  set-off  founded  upon  an  open  account  or  upon 
an  account  stated  and  annexes  to  his  plea  and  notice  a 
copy  of  the  account  and  an  affidavit,  made  by  himself  or 
some  one  in  his  behalf,  showing  the  amount  or  balance 
claimed  by  him  upon  the  account,  and  that  the  amount 
or  balance  is  justly  owing  and  due  to  him  or  that  he  is 
justly  entitled  to  have  the  account  or  the  balance  thereof 
set  off  against  the  claim  made  by  the  plaintiff,  and  serves 
a. copy  of  such  account  and  affidavit  with  a  copy  of  the 
plea  and  notice  upon  the  plaintiff  or  his  attorney,  such 
affidavit  will  be  deemed  prima  facie  evidence  of  the  set- 
off and  of  the  plaintiff's  liability  thereon,  unless  the 
plaintiff  or  some  one  in  his  behalf,  within  ten  days  after 
such  service,  makes  an  affidavit  denying  the  account,  or 
some  part  thereof,  and  the  plaintiff's  indebtedness  or 
liability  thereon,  and  serves  a  copy  thereof  upon  the  de- 
fendant or  his  attorney;  and,  in  case  of  a  denial  of  part 
of  such  set-off,  tlie  defendant's  affidavit  will  be  deemed 
prima  facie  evidence  of  such  part  of  the  set-off  as  is  not 
denied  by  the  plaintiff's  affidavit.  These  affidavits  re- 
spectively will  be  deemed  sufficient  if  made  within  ten 
days  next  preceding  tlie  issuing  of  the  writ  or  filing  of 
the  declaration  or  plea.''* 

27Cir.  Ct.  Rule  .^0,  §."..  29Ju,1.   Act,  oh.   17,  §52;    Comp. 

28  Mitchell  V.  Wells,  54  Mich.  127.       Laws  1915,  §  12540. 
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§  9.  When  defendant  may  begin  the  evidence. 

Ill  another  part  oi'  this  work,  the  subject  of  when  the 
phiintill'  and  when  the  defendant  is  entitled  to  begin  the 
evidence  and  have  the  opening  and  closing  in  the  argu- 
ment is  duly  considered. '•*  It  has  been  provided  by  rule 
that,  whenever  the  defendant,  by  notice  accompanying 
his  plea,  waives  the  benefit  of  the  general  issue  and  ad- 
mits the  facts  alleged  in  the  plaintiff's  declaration,  but 
attempts  to  defeat  the  plaintiff's  recovery  by  set-off  or 
recoupment  or  some  other  affirmative  defense  which,  if 
true,  defeats  the  plaintiif's  recovery,  the  defendant  is 
entitled  to  the  opening  and  closing  in  the  taking  of  testi- 
mony and  in  the  argument  on  the  trial  of  the  cause.^^ 

§  10.  Judgment  in  case  of  set-off. 

If  the  amount  of  a  set-off  duly  established  be  equal  to 
the  plaintiff's  debt  or  demand,  the  judgment  will  be  that 
the  plaintiff  take  nothing  by  his  action;  if  it  be  less  than 
the  plaintiff's  debt  or  demand,  the  plaintiff  will  have 
judgment  for  the  residue  only.'^  If  a  balance  is  found 
due  from  the  plaintift'  to  the  defendant,  judgment  will  be 
rendered  for  the  defendant  for  the  amount  thereof;  but 
no  such  judgment  can  be  rendered  against  the  plaintiff 
when  the  contract  which  was  the  subject  of  the  suit  was 
assigned  before  the  commencement  of  the  suit,  or  for  any 
balance  due  from  any  other  person  than  the  plaintiff.'^ 

Where   aflSdavit   and    account   are  plied  with  Pub.  Acts  1907,  No.  101; 

filed   when   plaintiff's  attorneys   are  How.  Stat.   (2nd  ed.)    2626  et  seq. ; 

present,  but   not   served,   and  plain-  Conip.  Laws  1915,  §  6349  et  seq.,  rcl- 

tiff  treats  suit  as  at  issue,  want  of  ative   to  persons  doing  business  uu- 

service     is     waived.       McGowan     v.  der   an   assumed   or   fictitious   name. 

Lamb,  66  Mich.  615.  he    should    be    limited,    in    availing 

30  See  Trial.  himself   of  a  claim  by  way  of  set-off 

31  Cir.  Ct.  Rule  42,  §  3;  Kincade  V.  or  recoupment,  to  such  amount  as 
Peck,  193  Mich.  207.  will  equal  the  plaintiff's  claim.  Solo- 

32Jud.    Act,    ch.    15,    §4;    Comp.  mon  v.  Weiner,  188  Mich.  114.    And 

Laws  1915,  §  12471.  see  Cashin  v.  Pliter,  168  Mich.  386; 

33  Jud.    Act,    ch.    15,    !!5;    Comji.  Robbins  v.  Vandermoiden,  182  Mi'h. 

Laws  1915,  §  12472.  674. 

When  the  defendant  has  not  com- 
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§  11.  Set-off  ag-ainst  executors  and  administrators. 

In  suits  broug^it  by  executors  and  administrators,  de- 
mands existing  against  their  testators  or  intestates,  and 
belonging  to  the  defendant  at  the  time  of  their  death, 
may  be  set  off  by  the  defendant  in  the  same  manner  as  if 
the  action  had  been  brought  by  and  in  the  name  of  the 
deceased;^*  and  when  a  set-off  is  established  and  a  bal- 
ance found  due  the  defendant,  judgment  will  be  rendered 
against  the  executors  or  administrators  in  their  repre- 
sentative character  and  will  be  evidence  of  a  debt  estab- 
lished to  be  paid  in  the  course  of  administration.^* 

§  12.  Option  to  recoup  or  bring  action. 

As  a  defendant  who  has  a  claim  which  would  be  proper 
matter  of  set-off  is  not  compelled  to  avail  himself  of  it 
as  a  set-off,  but  may,  at  his  option,  bring  a.  separate  ac- 
tion thereon,  so  also,  if  the  defendant  has  a  claim  which 
he  might  set  up  by  way  of  recoupment,  he  is  not  obliged 
to  use  it  in  that  way,  but  may,  if  he  prefers,  make  it  the 
subject-matter  of  a  distinct  action.  Both  at  common  law 
and  under  the  statute,  in  cases  where  recoupment  is 
proper,  a  cross-action  has  always  been  allowed;  and 
where  the  defendant  refuses  to  recoup  and  brings  his 
action,  he  will  be  allowed  his  costs  if  he  prevails.^^ 

§  13.  Notice  of  recoupment. 

To  entitle  a  defendant  to  recoup  damages,  he  must 
annex  a  notice  of  recoupment  to  his  plea  of  the  general 
issue,  with  a  bill  of  particulars  of  the  claim  in  all  cases 
in  which  a  bill  of  particulars  might  be  demanded."    A 

34Jud.    Act,    ch.    15,    §6;    Comp.  316;  Piatt  v.  Brand,  26  Mich.  173; 

Laws  1915,  §  12473.  Ward  v.  Fellers,  3  Mich.  1.    But  see 

36  Jud.    Act,    ch.    15,    §7;    Comp.  Paccalona  v.  Peninsula,  etc.,  B..  Co., 

Laws  1915,  §  12474.  171  Mich.  605. 

36  Mimnaugh  v.  Partlin,  67  Mich.  87  Jud.    Act,    ch.    15,    §  3 ;    Comp. 

391 ;    Allen    v.    McKibbin,    5    Mich.  Laws  1915,  §  12470. 
449;    Huntoon  v.   Russell,  41   Mich. 
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notice  of  recoupment,  although  it  need  not  be  as  formal 
as  a  declaration,  ought  nevertheless  to  be  equally  as  spe- 
cific.'' It  should  point  out  in  what  respect  the  contract 
has  been  broken  to  the  defendant's  injuiy.''  Thus,  in  an 
action  for  a  balance  of  salary  due  the  plaintiff,  if  the  de- 
fendant seeks  to  recoup  damages  for  plaintiff's  neglect 
of  duty  in  his  emplojTuent,  it  will  not  be  sufficient  for  the 
defendant  to  set  up  violations  of  duties  in  a  general  way, 
without  giving  any  instances  or  specifying  the  time  and 
place  thereof.  If  the  master  regards  anything  done  or 
omitted  as  wrongful,  it  is  in  his  power  to  show  the  wrong, 
as  he  only  can  know  how  far  he  means  to  rely  upon  it, 
and,  if  he  would  recoup  damages  on  account  of  such 
wrong,  he  is  required  specifically  to  show  in  his  notice, 
for  the  infonnation  of  the  plaintiff  and  the  court,  whereiti 
the  wrong  consists.*"  And  so,  in  general,  the  notice  of 
recoupment  should  be  sufficiently  certain  to  apprise  the 
plaintiff  of  the  nature  of  the  defendant's  claim  and  spec- 
ify the  breaches  of  the  contract  complained  of.*^ 

The  defendant  will  be  restricted  in  his  proof  to  the  in- 
stances specified.  But,  should  he  be  precluded  by  reason 
of  the  insufficiency  of  his  notice  from  recouping  damages 
for  any  specific  wrong,  he  will  not  be  thereby  barred  from 
bringing  his  cross-action.*^ 

Each  separate  cause  of  action  set  out  in  a  notice  of 
recoupment  should  be  stated  in  a  separate  division  of  the 

38  Detroit  Eiver  Transit  Co.  v.  40  Bolt  v.  Friederick,  56  Mieh,  20. 
Aldrich,  176  Mich.  357;  Watkins  v.  41  Sinker,  Davis  &  Co.  v.  Diggins, 
Ford,  69  Mich.  357;  Taylor  v.  But-  76  Mich.  557;  Eoethke  v.  Philip 
ters  &  Peters  S.  &  L.  Co.,  103  Mich.  Best  Brewing  Co.,  33  Mieh.  340. 
1 ;  Liggett  Spring  &  Axle  Co.  v.  See  also  Maltby  v.  Plummer,  71 
Michigan  Buggy  Co.,  106  Mich  445,  Mich.  578;  Liggett  Spring  &  Axle 
451.  Compare  Delaware  &  H.  Canal  Co.  v.  Michigan  Buggy  Co.,  106 
Co.  V.  Roberts,  72  Mich.  49.  Mich.  445. 

39  Roethke  v.  Philip  Best  Brewing  42  Watkins  v.  Ford,  69  Mich.  357 ; 
Co.,  33  Mich.  340;  Kerr  v.  Bennett,  Taylor  v.  Butters  &  Peters  S.  &  L. 
109  Mich.  546;   Detroit  River  Tran-  Co.,  103  Mieh.  1. 

sit  Co.  V.  Aldrich,  176  Mich.  357. 
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notice,  each  of  which  shoukl  be  complete  in  itself,  and 
the  several  divisions  should  be  numbered  consecutively." 

state  Bar  Association  Form  of  Notice  of  Recoupment 

1.  The  defendant  has  suffered  damage  by  reason  of  the  negligence  of 
the  plaintiff"  in  repairing  the  said  house,  in  the  following  respects:  (State 
the  details  of  the  injury  caused  by  the  plaintiff's  negligence.) 

2.  'Wherefore  defendant  claims   damages   in  the   sum   of    dollars, 

and  asks  for  judgment  in  his  favor  for  any  balance  which  may  be  found 
due   him   in    this  action. 

§  14.  Right  of  one  giving  notice  of  recoupment  to  begin 
the  evidence. 

Whenever  the  defendant,  by  notice  accompanying  his 
plea,  waives  the  benefit  of  the  general  issue  and  admits 
the  facts  alleged  in  the  declaration,  but  attempts  to  de- 
feat the  plaintiff's  recovery  by  recoupment,  the  defend- 
ant has  the  opening  and  closing  in  the  taking  of  testi- 
mony and  in  the  argument  on  the  trial  of  the  cause.** 

§  15.  Judgment  for  defendant  in  case  of  recoupment. 

If  the  defendant  claims  damages  by  way  of  recoup- 
ment and  on  the  trial  the  court  or  jury  finds  him  entitled 
to  an  amount  of  damages  greater  than  the  demand  of  the 
plaintiff,  the  court  will  give  judgment  for  the  defendant 
for  the  amount  of  the  excess  and  costs.*^ 

§  16.  Right  of  plaintiff  to  discontinue  or  submit  to  non- 
suit. 
When  the  defendant  has  given  notice  of  set-oft'  or  re- 
coupment, the  plaintift'  will  not  be  allowed  to  discontinue 
his  suit  or  submit  to  a  nonsuit  without  the  consent  of  the 
defendant.*® 

43  Cir.  Ct.  Rule  23,  §  5.  lief  coidd  be  obtained.    Ward  v.  Fel- 

44  Cir.  Ct.  Rule  42,  §  .3.  lers,  :i  Mich.  281. 

46Jud.   Act,   ch.   15,   §10;    Comp.  46Jnd.    Act,    ch.    15,    §8;    Comp. 

Laws  191.5,   §  12477.  Laws   1915,   §  12475. 

Prior  to  statute,  no  aflBrmative  re- 
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SETTLEMENT 

See  Bill  of  Exceptions;  Case  Made;  Mandamcs;  Payment. 

SEWING  MACHINES 

See  Exemptions. 

SHARES   OF   STOCK 

See  Executions. 

SHERIFFS 

§  1.  General  considerations. 

§  2.  Election  and  qualification. 

§  o.  Under   sheriff   and   deputies. 

§  4.  Duties  in  relation  to  jails  and  service  of  process. 

§  5.  Other  duties. 

§  6.  Compensation. 

§  7.  Liabilities. 

§  8.  Where  to  keep  office. 

§  9.  Acting  as  attorney. 

Cross-Eeferences:  Commencement  of  Actions;  Replevin;  Attach- 
ment; Executions;  Exemptions;  Bail;  Jail  Liberties;  Escape; 
Garnishment. 

§  1.  General  considerations. 

Questions  relatiiii;'  to  the  powers,  duties  and  liabilities 
of  sheriffs  are  scattered  all  throuiili  this  work  in  con- 
nection with  particuhir  actions  or  proceedings,  and  will 
not  be  repeated  in  detail  in  this  connection. 

§  2.  Election  and  qualification. 

Each  organized  county  in  the  state  elects  a  sheriff  at 
the  general  election  for  the  term  of  two  years. ^  The 
sheriff  is  forbidden  ])y  the  constitution  to  hold  any  other 
oftice  or  to  liold  the  olhce  longer  than  four  in  any  period 
of  six  yenrs.'^    lie  must  give  a  bond  to  the  ]ieople  of  the 

1  How.     Stat.     (2nd     ed.)      1222;  2  Const.  Art.  VTIT,  sec.  5. 

Conip.    Laws    1897,    §2577;    Conip. 
Laws  191o,  S  2441. 
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state  in  the  penal  sum  of  ten  thousand  dollars,  with  suffi- 
cient sureties.^  The  law  provides  that  the  bond  shall  be 
approved  by  the  board  of  supervisors,  but  if  the  board 
of  supervisors  in  any  case  have  not  approved  of  such 
bond  or  the  sufficiency  of  the  sureties  thereto,  before  the 
sheriff  shall  enter  upon  the  duties  of  his  office,  the  circuit 
judge  of  the  circuit  to  which  the  county  is  attached  or 
the  judge  of  probate  of  the  county,  may,  on  application 
of  the  officer  so  elected,  approve  of  the  bond  and  sureties 
thereto,  on  being  satisfied  of  the  pecuniary  responsibility 
of  the  sureties  to  meet  the  exigencies  of  the  bond,  sub- 
ject, however,  to  the  approval  of  the  board  of  supervisors 
at  their  first  meeting  thereafter.* 

The  condition  of  the  bond  is  that  the  person  elected 
shall  well  and  faithfully,  in  all  things,  perform  and  ex- 
cute  the  office  of  sheritf  of  the  county  for  which  he  is 
elected,  during  his  continuance  in  office  by  virtue  of  the 
election,  without  fraud,  deceit  or  oppression,  and  shall 
pay  over  all  moneys  that  may  come  into  his  hands  as 
such  sheriff.^  Under  the  terms  of  a  constitutional  pro- 
vision, he  may  be  required  by  law  to  renew  his  security 
from  time  to  time,  and  in  default  of  giving  such  security, 
his  office  will  be  deemed  vacant.^  Accordingly,  it  lias 
been  enacted  that  it  shall  be  the  duty  of  eveiy  sheriff, 
within  twenty  days  after  the  first  Monday  in  January 
in  each  year  subsequent  to  that  in  which  he  shall  have 
entered  on  the  duties  of  his  office,  to  renew  the  security 
required  to  be  given  by  him  before  so  entering  upon  the 
duties  of  his  office.    The  renewed  security  must  be  in  the 

3  How.  Stat.  (2nd  ed.)  1222;  the  sheriff 's  bond  is  approved  by  the 
Conip.  Laws  1897,  §2577;  Comp.  board  of  auditors.  Comp.  Laws 
Laws   1915,   §2441.  1897,     §2531;     Comp.     Laws     1915, 

4  How.     Stat.     (2nd     ed.)  1297;  §2340. 

Comp.    Laws    1897,    §2648;    Comp.  6  How.     Stat.     (2nd    ed.)     1223; 

Laws   1915,    §2512.     This  provision  Comp.    Laws    1897,    §2578;     Comp. 

of  the  statute  does  not  apply  to  the  Laws  1915,  §  2442. 

County  of  Wayne.     In  that  county,  6  Const.  Art.  VIII,  sec.  5. 
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same  amoniit,  be  given  in  the  same  manner  and  be  sub- 
ject, in  all  respects,  to  the  same  regulations  as  the  orig- 
inal security.'  The  bond  of  the  sheriff  is  filed  with  the 
county  treasurer.'  The  original  security  must  be  so  filed 
before  the  sheriff  enters  upon  the  duties  of  the  office  and 
within  twenty  days  after  receiving  official  notice  of  his 
election.® 

The  sheriff  must,  also,  before  entering  upon  the  duties 
of  his  office,  and  within  twenty  days  after  receiving  offi- 
cial notice  of  his  election,  take  and  subscribe  the  oath 
of  office  prescribed  by  the  constitution  before  some  officer 
authorized  by  law  to  administer  oaths,  and  deposit  it 
with  the  county  clerk,  who  files  and  preserves  it  in  his 
office.!'' 

§  3.  Under  sheriff  and  deputies. 

The  sheriff"  may  appoint  one  or  more  dejjuties,  for 
whose  official  acts  he  becomes  in  all  respects  responsible, 
but  may  revoke  his  appointments  at  his  pleasure;  and 
he  may  also  deputize  persons,  by  an  instrument  in  writ- 
ing, to  do  particular  acts.^^  As  soon  as  may  be  after  en- 
tering upon  the  duties  of  his  office,  it  is  his  duty  to  ap- 
point some  proper  person  under  sheriff  of  the  county. ^^ 
The  person  appointed  under  sheriff  becomes  also  a  gen- 

7  How.  Stat.  (2nd  ed.)  1228;  Deputy  sheriff  may  act  in  draw- 
Comp.  Laws  1897,  §2583;  Comp.  ing  a  jury.  Sturgis  v.  Mt.  Clemens 
Laws  1915,  §  2447.  Sugar  Co.,  184  Mich.  456. 

8  How.  Stat.  (2nd  ed.),  1291;  12  Comp.  Laws  1897,  §2580; 
Comp.    Laws    1897,    §2642;  Comp.  Comp.  Laws  1915,  §  2444. 

Laws  1915,  §  2506.  It   is  made  a  misdemeanor  for  a 

9  How.  Stat.  (2nd  ed.)  1291;  sheriff  to  appoint  any  person  under 
Comp.  Laws  1897,  §2642;  Comp.  sheriff  or  deputy  sheriff  except  the 
Laws  1915,  §  2506.  person  so  appointed  has  been  a  bona 

10  How.  Stat.  (2nd  ed.)  1290;  fide  resident  of  the  county  for  three 
Comp.  Laws  1897,  §  2641 ;  Comp.  months  next  preceding  the  time  of 
Laws  1915,  §2505;  Const.  Art.  XVI,  appointment.  Comp.  Laws  1897, 
sec.  2.  §§2596,    2597;     Comp.    Laws    1915, 

11  Comp.      Laws      1897,      §2579;  §§2456,2457. 
Comp.  Laws  1915,  §  2443. 
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eral  deputy  and  holds  his  office  during  the  pleasure  of 
the  sheriff.  As  often  as  a  vacancy  occurs  in  the  office  of 
under  sherilf  or  he  becomes  incapable  of  executing  it, 
another  person  must  be  appointed  in  his  place." 

The  appointment  and  the  revocation  of  an  appoint- 
ment of  an  under  sheritf  or  deputy  sheriff  must  be  in 
writing,  under  the  hand  of  the  sheriff,  and  must  be  filed 
and  recorded  in  the  office  of  the  county  clerk.  And  be- 
fore entering  upon  the  duties  of  his  office,  every  under 
sheriff  and  deputy  sheriff  must  take  the  constitutional 
oath  of  office.^* 

Whenever  a  vacancy  occurs  in  the  office  of  sheriff,  the 
under  sheriff  executes  the  office  in  all  things,  until 
a  sheriff  is  elected  and  qualified.^* 

§  4.  Duties  in  relation  to  jails  and  service  of  process. 

The  sheriff  has  the  charge  and  custody  of  the  jails  of 
his  county  and  of  the  prisoners  in  them.  He  may  keep 
them  either  himself  or  by  his  deputy  or  jailer,  for  whose 
acts  he  is  responsible.^® 

And  when  any  process  or  order  issued  by  any  court  of 
record  or  any  declaration  or  other  paper  has  been  de- 
livered to  any  sheriff,  under  sheriff  or  deputy  sheriff  to 
serve,  it  is  the  duty  of  such  officer  to  serve  it  with  all 
convenient  speed  and  to  return  it,  with  his  certificate 
endorsed  thereon  of  tlie  time  and  manner  of  service, 
either  to  the  office  of  the  clerk  of  the  court  in  which 
the  suit  or  proceeding  is  pending  or  to  the  attorney 
whose  name  is  endorsed  on  the  process,  order,  declara- 
tion or  paper;  and  in  any  action  where  an  under  sheriff 
or  deputy  sheriff  is  a  party,  any  process  may  be  served 

13  How.  Stat.  (2ik1  ed.)  1225;  15  How.  Stat.  (2na  ed.)  1226; 
Comp.  Laws  1897,  8  2.o80;  Comp.  Comp.  Laws  1897,  §2.581;  Conip. 
Laws  1915,  §  2444.  Laws  1915,  8  2445. 

14  How.  Stat.  (2nd  ed.)  1227;  16  How.  Stat.  (2nd  ed.)  1229; 
Comp.  Laws  1897,  §2582;  Comp.  Comp.  Laws  1897,  §2584;  Comp. 
Laws  1915,  §  2446.  Laws   1915,  §  2448. 
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on  liim  by  the  sheriff  in  person  or  by  any  under  sheriif 
or  deputy  sheriff  who  is  not  a  party  to  the  action.  When 
the  sheriif  is  a  party  or  interested  in  a  suit,  any  coroner 
within  his  county  may  serve  and  execute  any  process, 
order  or  decree  or  any  other  paper  in  the  cause,  and  has 
the  same  powers,  and  is  subject  to  the  same  liabilities, 
as  sheriffs  in  similar  cases. ^"^ 

Sheriffs  and  their  depnties  may  execute  all  such  ori^"- 
inal  or  final  process  as  is  in  their  hands  at  the  expiration 
of  the  term  for  which  such  sheriffs  were  elected,  the  exe- 
cution of  which  has  been  begun,  and  may  make  returns 
thereof  in  their  own  names;  and  in  case  of  a  vacancy  in 
the  office  of  sheriif,  every  deputy  in  office  under  him  hav- 
ing any  writ  or  process  in  his  hands  at  the  time  the 
vacancy  happened  has  the  same  authority  and  is  under 
the  same  obligation  to  serve,  execute  and  return  it,  as  if 
the  sheriif  had  continued  in  office." 

§  5.  Other  duties. 

Besides  the  duties  of  the  sheriff  of  which  mention  has 
been  made,  the  law  casts  upon  him  various  other  duties, 
but  it  is  not  within  the  scope  of  this  work  to  describe 
them  in  detail.  A  reference  to  the  statutes  prescribing 
them  in  each  particular  proceeding  in  which  it  is  the 
duty  of  the  sheriif  to.  participate  will  be  sufficient. 
Moreover,  the  manner  in  which  the  different  writs  and 
processes  in  proceedings  at  law  are  respectively  served 
and  executed,  and  the  duties  and  privileges  of  the  sheriff 
in  relation  thereto,  will  be  particularly  described  in  con- 
sidering the  various  writs  and  processes  themselves. 

§6.  Compensation. 

For  tlie  ))erf()rnianee  of  the  duties  which  are  incum- 
bent upon  jiiin  ]»y  virtue  of  his  office,  the  sheriif  receive?., 

17  How.  Stat.  (2iid  ed.)  12:50;  .  18  Jud.  Act,  eh.  \:>,,  §.".9;  Conip. 
Coinp.  Laws  1S97,  8  258.').  Laws  1915,  S  12442. 
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as  compensation,  certain  fees,  which  are  fixed  by  the 
statute.^®  In  the  upper  peninsula  of  the  state,  the  board 
of  supervisors  of  each  county  is  authorized  to  pay  the 
sheriff  of  its  county,  out  of  the  county  treasury,  such 
salary  as  the  board  may  fix  and  determine.  The  salary 
should  be  fixed  and  detennined  at  the  same  time  that  the 
salaries  of  the  other  county  officers  are,  and  is  full  com- 
pensation for  all  services  of  the  sheriff  for  which  the 
county  may  be  liable  and  for  which  compensation  is  not 
otherwise  fixed  by  law.  The  board  may  also,  at  the 
time  the  salary  is  fixed,  determine  that  the  salary  so  fixed 
shall  also  be  in  lieu  of  all,  or  any  part  of  it,  the  fees  for 
which  the  county  may  be  liable  and  which  are  fixed  by 
law.^" 

§7.  Liabilities. 

For  any  malfeasance,  misfeasance  or  non-feasance  in 
the  performance  and  execution  of  his  office,  the  sheriff" 
is  liable  on  his  official  bond.  He  is  also  responsible  for 
the  official  acts  of  his  deputies  in  all  respects.^^  Any 
default  or  misfeasance  in  office  of  an  under  sheriff,  while 
executing  the  office  of  sheriff'  in  case  of  a  vacancy  in  the 
latter  office,  or  in  the  office  of  any  deputy  sheriff  or 
jailer,  after  the  death,  resignation  or  removal  of  the 
sheriff,  constitutes  a  breach  of  tlie  condition  of  the  bond 
given  by  the  sheriff,^^  Any  action  for  the  malfeasance, 
misfeasance  or  non-feasance  of  a  sheriff,  or  any  of  his 
deputies,  may  be  prosecuted  against  the  executors  or 

19  J  11(1.  Aet,  eh.  48,  8S  1,  2;  Comp.  What  constitutes  a  suflficient  war 
Laws  1915,  §§1.3718,  l.'{719;  Pub.  rant  to  protect  the  officer  who  serves 
Acts  1917,  No.  73.  it,  see  Brown  v.  Hadwin,  182  Mich. 

20  Comp.      Laws      1897,      §2598;  491. 

Comp.  Laws   1915,   §2462.  22  How.     Stat.     (2nd     ed.)    1226, 

21  How.  Stat.  (2nd  ed.)  1224;  12.S2;  Comp.  Laws  1897,  §§2581, 
Comp.  Laws  1897,  §2579;  Comp.  2587;  Comp.  Laws  1915,  §§2445, 
Laws   1915,   §  2443,     See  also  Com-  2449. 

MENCEMENT  OP  ACTIONS;  BAIL;  At-  Election   of   remedies,   see  Wilson 

TACHMENT;   REPLEVIN;   ESCAPE.  &  Co.  V.  Franz,  206  Mich.  581. 
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administrators  of  the  slierill"  in  like  manner  as  if  the 
cause  of  action  survived  at  common  law.^^ 

§  8.  Where  to  keep  office. 

It  is  tile  duty  of  the  sheriff  to  keep  an  office  at  the 
place  where  the  courts  for  his  county  are  held,  and  keep 
it  oj»en  during  the  usual  business  hours  each  day  except 
Sumlays.  lie  should  designate  the  place  of  keeping  his 
office  l>y  a  notice  liled  in  the  ofiice  of  the  clerk  of  the 
county.^*  Every  notice  or  other  paper  which  is  recpiired 
to  be  served  on  the  sherift*  may  be  served  by  leaving  it  at 
the  office  designated  by  him  in  such  notice,  during  the 
hours  for  wdiich  it  is  required  to  be  open.  If  there  be  in 
the  office  any  person  belonging  to  it,  the  notice  or  paper 
must  be  delivered  to  such  person.  Every  such  service  is 
equivalent  to  a  personal  service  on  the  sherift'.^^  But  if 
the  sheriff  does  not  file  with  the  clerk  any  notice  desig- 
nating the  place  where  he  keeps  his  office,  service  of  all 
papers  on  the  sheriff  may  be  made  by  leaving  them  at 
the  office  of  the  county  clerk  with  the  clerk  or  his  deputy. 
This  also  is  equivalent  to  a  personal  service  on  the 
sheriff.26 

§  9.  Acting  as  attorney. 

Sheriifs  and  deputy  sheriffs  are  forbidden,  under 
penalty  of  a  forfeit  of  the  sum  of  fifty  dollars,  to  appear 
in  any  court  as  attorney  or  counsel  for  any  party,  to 
draw,  make  or  fill  up  any  writ,  declaration,  plea  or  proc- 
ess for  any  party  or  to  advise  or  counsel  any  person  to 
commence  any  suit  or  proceeding  with  the  intent  to  pro- 

23  How.  Stat.  (2n(l  ed.)  12.r,;  25  How.  Stat.  (2nd  ed.)  12:18; 
Conip.  Laws  1897,  §2588;  Comp.  Conip.  Laws  1897,  §2593;  Conip. 
Laws  19\rt,  §2450.  Laws  1915,  §2453. 

24  How.  Stat.  (2nd  ed.)  1237;  26  How.  Stat.  (2nd  ed.)  1239; 
Comp.  Laws  1897,  §2.')92;  Comp.  Comp.  Laws  1897,  §2i394;  Comp. 
Laws  1915,  §  2452.  Laws  1915,  §  2454. 

2  Ahl.ott— ;;7 


1682  Sheriffs  §  9 

cure  himself  to  be   employed  in  the  collection  of  any 
demand  or  in  the  service  of  any  process.^' 

SIGNATURES 

See  Pleadixg;  Papers  and  Notices;  Affidavits;  Motions,  Rules 
AND  Orders;  Replevin  (affidavit);  Justices  of  the  Peace  (affidavit  on 
appeal);  Bill  of  Exceptions;  Mandamus  (answer);  Supreme  Court 
(decisions  of);  Mortgages  (notice  of  sale);  Commencement  of  Actions; 
Habeas  Corpus  (return);  Process;  Depositions;  Evidence  (compari- 
son of). 

SIMILITER 

See  Pleading. 

SLANDER 

See  Libel  and  Slander. 

SOLDIERS 

See  Commencement  of  Actions   (privilege  from  arrest). 

SOLICITOR 

See  Attorneys. 

SPECIAL   APPEALS 

See  Justices  of  the  Peace. 

SPECIAL  ASSUMPSIT 

See  Assumpsit;  Pleading. 

SPECIAL   FINDINGS   OF   FACT   BY   JURY 

See  Verdicts  and  Findings. 

SPECIAL   JURY 

See  Jury. 

SPECIAL   MOTIONS 

See  Motions,  Rules  and  Orders. 

87  How.    Stat.     (2nd    ed.)     1234; 
Comp.  Laws  1897,  §  2589. 
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SPECIAL    NOTICE 


See  Pleading. 


SPECIAL  PROCEEDINGS 

See  Attachment,  etc. 

SPECIAL   TERM 

See  Courts;  Circuit  Coxjrts. 

SPECIAL  VERDICT 

See  Verdict  and  Findings. 

SPECIFIC    PERFORMANCE 

See  Limitation  of  Actions. 

SPLITTING    CAUSES    OF    ACTION 

See  Joinder  and  Splitting  of  Causes  of  Action. 

STARE   DECISIS 

See  Courts,  §  17. 

STATE 

Scattered  throughout  the  Judicature  Act  are  various 
provisions  relating  to  suits  or  proceedings  in  general  in 
the  name  of  the  people  of  the  state.  For  instance,  there 
is  one  provision  that  in  such  actions  by  any  public  officer, 
it  ''shall  be  subject  to  all  the  provisions  of  law  respect- 
ing similar  suits  or  proceedings,  when  instituted  by  or 
in  the  name  of  any  citizen,  except  where  provision  is  or 
shall  be  otherwise  expressly  made  by  statute."  (Jud.  Act, 
ch.  20,  §  11;  Comp.  Laws  1915,  §  12747.)  No  bond  need 
be  given  in  such  an  action  as  a  prerequisite  to  the  issu- 
ance of  a  writ  of  error  (Jud.  Act,  ch.  50,  §  27;  Comp. 
Laws  1915,  §  13762).  The  statute  of  limitations  as  ap- 
plicable  to   such  actions    (see   Limitation  of  Actions), 
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costs  in  such  actions   (see  Costs),  etc.,  are  noticed  in 
other  articles. 


See  Beporter. 


See  Mandamus. 


STATE  REPORTER 


STATE  TREASURER 


STATUTE  OF  FRAUDS 

The  defense  of  the  statute  of  frauds  is  an  affirmative 
one  and  notice  must  be  given  under  the  general  issue,  as 
stated  in  the  article  on  Pleading. 

Form  of  Notice  of  Statute  of  Frauds  (S.  B.  A.  Form) 

The  defendant  will  show  that  the  agreement  mentioned  in  the  declara- 
tion was  by  its  terms  not  to  be  performed  within  a  year  from  the  making 
thereof,  and  neither  said  agreement  nor  any  note  or  memorandum  thereof 
was  in  writing.  ^% 

STATUTES 

See  Judicature  Act;  Pleading;  Limitation  of  Actions;  Garnish- 
ment; Exemptions;  Affidavits. 

STATUTES   OF  LIMITATIONS 

See  Limitation  of  Actions. 

STAY   OF   PROCEEDINGS 

§  1.  Who  may  grant. 

§  2.  Limitation  on  equity  jurisdiftion. 

§  .'5.  Stay  of  action  at  law  wlicre  suit  in  equity  is  pending  and  vice  versa. 

§  4.  Stay   pending    foreign    garnishrnont    proceedings. 

§  ."j.  On  payment  of  plaintiff's  domnnd. 

§  fi.  Stay  to  make  special  motion. 

§  7.  Stay  to  move  for  new  trial  or  settle  bill  of  exceptions. 

§  8.  Amendment  of  bond  or  substitution  of  new  one. 

Cross-Fcferciurm:  Another  Action  Pending;  Circuit  Coukt  Com- 
.MissiONEKS  dtower  to  grant  stay);  Discovery  and  Inspection  of  Pateks 
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(order  for  discovery  as  stay);  Security  ix)r  Costs  (order  as  stay); 
Bail  (stay  of  proceedings  against  oflicer) ;  Error,  Writ  of  (stay  by  writ 
of  error) ;  Probate  Courts  (appeal  to  circuit  court  as  stay  of  proceed- 
ings);  Justices  of  the  Peace  (appeal  to  or  certiorari  from  circuit  court 
as  stay) ;  Certiorari  (writ  as  stay  of  proceedings) ;  Executions  (effect 
of  stay  and  also  stay  of  body  executions). 

§  1.  Who  may  grant. 

''No  stay  of  proceedings  shall  be  directed  or  ordered 
by  any  one  of  the  said  circuit  judges  in  any  cause  or 
proceeding  excepting  when  the  order  or  decree  under 
which  the  proceedings  are  stayed  shall  have  been  made 
by  such  judge,  except  that  where  the  judge  making  such 
order  or  decree  on  which  the  proceedings  are  sought  to 
be  stayed  shall  be  absent  or  unable  to  act,  then  an  order 
staying  proceedings  on  such  order  or  decree  may  be  made 
by  either  of  the  said  circuit  judges,  and  no  order  or  de- 
cree shall  be  set  aside  or  vacated  except  by  the  judge 
making  the  same,  unless  such  judge  shall  be  absent  or 
unable  to  act."  ^ 

§2.  Limitation  on  equity  jurisdiction. 

The  juiisdiction  of  courts  of  chancery  to  issue  writs 
of  injunction  to  stay  ])roceedings  at  law,  has  been  lim- 
ited by  the  Judicature  Act  so  that  no  writ  of  injunction 
can  issue  from  any  court  of  this  state  which  will  oper- 
ate to  stay  any  suit  or  ]n'oceedings  pending  in  any  c<mrt 
(»r  the  I'liited  States  or  in  any  other  court  of  tliis  state, 
except  it  be  issued  by  a  judge  of  a  court  having  the  same 
territorial  jurisdiction  as  the  court  in  which  such  suit 
oi-  proceeding  is  pending.^ 

§  3.  Stay  of  action  at  law  where  suit  in  equity  is  pending 
and  vies  versa. 
The  court,  in  an  action  at  law,  may  stay  proceedings 
therein  until  aftei-  a  decision  in  an  equity  suit  involv- 

l.Tud.    Act,    ell.    2,    SoG;     Comp.  2  Pub.  Acts  1915,  No.  28.'!. 

Laws  1915,  §  121.39. 
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ing  the  same  question,^  and  tlie  trial  judge  in  a  suit  in 
equity  may  refuse  to  proceed  with  the  case  while  an 
action  at  law  between  the  same  parties  and  involving 
the  same  subject  matter  is  pending  on  writ  of  error  in 
the  supreme  court.* 

§  4.  Stay  pending-  foreign  garnishment  proceedings. 

If  a  fund  claimed  in  an  action  in  this  state  has  been 
garnished  in  another  action  in  a  sister  state,  it  is  proper 
to  stay  proceedings  in  the  action  in  this  state  pending 
the  determination  of  the  foreign  garnishment  proceed- 
ings.* 

§  5.  On  payment  of  plaintiff's  demand. 

In  those  cases  in  which,  by  the  common  law,  the  de- 
fendant has  the  right  to  pay  money  into  court,  he  may, 
upon  payment  of  the  plaintiff's  demand  and  the  costs 
which  have  accrued,  have  the  iDroceedings  perpetually 
stayed  upon  motion  for  that  purpose.^ 

On  a  showing  of  the  payment  in  full  of  a  judgment 
to  the  plaintiff's  attorney,  and  of  his  authority  to  receive 
it,  a  perpetual  stay  of  proceedings  may  be  granted.''^ 

But  when  an  alleged  compromise  and  pajnnent  of  a 
judgment  are  denied  by  the  plaintiff,  a  question  is  raised 
upon  the  rights  of  the  parties  which  cannot  properly  be 
tried  upon  affidavits.® 

§  6.  Stay  to  make  special  motion. 

By  rule  of  court,  proceedings  in  a  cause  may  be  stayed 
by  the  court  when  necessary  in  order  to  permit  a  party 

8  Vaughn    v.    Brooke,    153    Mich.  494.      See    also    Another    Action 

478.      See    also    Another    Action  Pending. 

Pending.  6  i  Burrill,  Pr.  409. 

4  Schmid  v.  Benzi  Circuit  Judge,  "^  Whitney  v.  McConnell,  30  Mich. 

1.18   Mich.   452.  421. 

6  Citizens'    Bank    of    Budyard    v.  8  People  v.  Calhoun  Circuit  Judge, 

Chippewa  Circuit   Judge,   186  Mich.  24  Mich.  408. 
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to  make  a  special  motion,  and  the  judge  may  grant  an 
order  for  that  purpose.  The  service  of  such  order,  with 
copies  of  the  affidavits  on  which  it  is  grounded  and  the 
notice  of  the  motion,  will  operate  as  a  stay  of  the  pro- 
ceedings until  the  order  of  the  court  is  had  in  the  prem- 
ises, unless  the  judge,  in  the  meantime,  supersedes  or 
sets  aside  the  order;  but  the  proceedings  cannot  be  stayed 
for  a  longer  time  than  to  enable  the  party  to  make  his 
motion  according  to  the  practice  of  the  court,  and,  if 
made,  until  the  decision  of  the  court  thereon.^ 

§  7.  Stay  to  move  for  new  trial  or  settle  biU  of  exceptions. 

By  statute,  the  circuit  court  in  which  any  verdict  or 
judgment  has  been  rendered  may  grant  or  allow,  for 
the  puriwse  of  a  motion  for  a  new  trial  or  settling  a  bill 
of  exceptions,  a  stay  of  proceedings  for  the  period  of 
twenty  days  without  any  bond  being  given,  but  not  for 
a  longer  period  than  twenty  days  unless  the  party  ap- 
plying for  the  stay,  if  judgment  has  been  rendered 
against  him,  executes  to  the  adverse  party  a  bond,  with 
sufficient  sureties,  in  such  sum  as  the  circuit  judge  be- 
fore whom  the  cause  was  tried  designates,  conditioned 
to  pay  the  judgment,  if  it  is  not  set  aside  or  reversed, 
and  that,  if  a  writ  of  error  is  issued  in  the  cause,  the 
appellant  will  prosecute  his  writ  to  effect  and  pay  and 
satisfy  sucli  judgment  as  shall  be  rendered  against  him 
thereon.^"    Notice  of  the  time  and  place  when  such  bond 

9  Cir.  Ct.  Rule  16.  procuring  writs  of  error  for  the  pur- 
This  rule  is  subject  to  the  statute      pose    of    delay,    and    it    often    hap- 

roferrcd  to  in  the  next  section.  pened  that  judgment  plaintiffs  were 

10  Jud.  Act,  ch.  22,  §  2.S ;  Comp.  defeated  entirely  in  securing  their 
Laws  1915,  §  12812.  See  also  Har-  judgment,  even  when  it  was  af- 
per  V.  Wayne  Circuit  Judge,  15o  firmed  in  the  supreme  court.  It  was 
Mich.  543.  the  purpose  of  this  statute  to  obvi- 

For  a  long  time  the  courts  had  the  ate  this  wrong.     Peterson  v.  Wayne 

power,  and   in  some  instances  were  Circuit  Judge,  108  Mich.  608. 

in  the  habit,  of  staying  proceedings  Under    this    statute,    if    a    party 

without    requiring    a    bond    to    be  seeking  to  appeal  desires  a  stay  of 

given.      This   sometimes   resulted   in  execution,  he  must  file  a  bond  witliin 
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will  be  presented  to  the  circuit  judge  for  approval  must 
be  served  upon  the  adverse  party  at  least  four  days  be- 
fore the  bond  is  approved. ^^  If  the  bond  be  given,  the 
court  may  grant  such  reasonable  time  beyond  the  period 
of  twenty  days  as  is  deemed  proper  for  the  settlement 
of  a  bill  of  exceptions,  and  may  extend  such  time  when 
proper;  but  no  more  than  sixty  days'  further  time  will 
be  granted  for  that  purpose,  except  for  good  cause  shown 
by  affidavit  on  special  motion  after  notice  to  the  ad- 
verse party  or  on  the  written  stipulation  of  the  parties. ^^ 
On  such  motion  and  showing,  a  stay  may  be  granted,  al- 
though eighty  days  have  elapsed  since  the  entry  of  judg- 
ment.^' 

In  case  the  party  applying  for  such  stay  of  proceed- 
ings is  unable  to  give  such  bond  by  reason  of  poverty, 
the  judge  may,  upon  due  proof  of  inability  for  such  rea- 
son, grant  such  stay,  without  requiring  such  bond,  for 
such  reasonable  time  as  the  judge  may  determine.^* 


the  time  fixed  by  the  statute,  and 
where  a  bond  is  filed  after  that  time 
an  execution  already  issued  will  not 
be  recalled.  Hatch  v.  Washtenaw 
Circuit  Judge,  200  Mich.  1. 

The  bond  must  be  not  less  than 
double  the  amount  of  the  judgment. 
Hogle  V.  Wayne  Circuit  Judge,  160 
Mich.  573. 

The  filing  of  a  bond  and  the  issu- 
ing of  a  writ  of  error  after  the 
twenty  day  stay  has  expired  does 
not  discharge  a  levy  on  real  estate 
under  an  execution  issued  after  said 
stay  had  expired.  Peterson  v. 
Wayne  Circuit  Judge,  108  Mich.  608. 

A  different  kind  of  bond  required 
in  summary  proceedings  to  recover 
lands.  See  Summary  Proceedings 
TO  Recover  Lands. 

Right  of  executor  or  administra- 
tor to  stay  of  proceedings,  see  Lu- 
ther   V.     Kent    Circuit    Judge,    151 


Mich.  71;  Markhum  v.  Kent  Circuit 
Judge,  121  Mich.  573.  Where  judg- 
ment was  rendered  against  relator 
as  administrator  for  a  certain 
amount,  and  against  him  personally 
for  the  costs  of  the  suit,  the  judg- 
ment for  costs  was  against  relator 
within  the  statute,  so  as  to  entitle 
him  to  a  stay  of  proceedings  pend- 
ing a  writ  of  error  upon  giving 
proper  bond.  Luther  v.  Kent  Cir- 
cuit Judge,  151  Mich.  71. 

11  Jud.  Act,  ch.  22,  §  23 ;  Comp. 
Laws   1915,    §  12812. 

12Cir.  Ct.  Rule  66,  §2;  Singer 
V.  Livingston  Circuit  Judge,  117 
Mich.  318;  Lake  Shore,  etc.,  R.  Co. 
v.  Branch  Circuit  Judge,  116  Mich. 
399. 

13  Roach  V.  Wayne  Circuit  Judge, 
117  Mich.  242. 

14  Jud.  Act,  ch.  22,  §24;  Comp. 
Laws  1915,  §12813. 
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Such  bond  is  required  to  be  filed  witli  the  clerk  of  the 
court  in  which  the  judgment  is  rendered." 

By  statute, ^^  if  a  bond  be  given  to  stay  proceedings 
for  the  purpose  of  a  motion  for  a  new  trial  or  settling 
a  bill  of  exceptions,  no  further  or  other  bond  will  be 
required  to  stay  and  supersede  execution  upon  any  writ 
of  error  issued  out  of  the  supreme  court  by  or  on  be- 
half of  the  party  filing  the  bond.  But  where  the  judg- 
ment of  the  circuit  court  is  against  the  defendant  in  an 
action  to  recover  the  possession  of  lands  under  the 
statute,  the  penalty  of  the  bond  is  required  to  be  not  less 
than  double  the  amount  of  the  annual  rental  value  of 
tlie  premises,  and  with  a  further  condition  that,  if  the 
l)laintiff  obtains  restitution  of  the  premises  in  the  suit, 
the  defendant  will  forthwith  pay  all  rent  due  or  to  be- 
come due,  or  the  rental  value  thereof,  during  the  time 
the  same  has  been  retained  by  the  defendant,  to  the 
]jlaintiff  for  the  premises  described  in  the  complaint,  up 
to  the  time  the  plaintiff  shall  obtain  possession  thereof, 
together  with  the  costs  of  suit  in  prosecuting  the  com- 
jjlaint  and  o])taining  restitution  of  the  premises.  If  the 
])laintiff  obtains  restitution  of  the  premises,  he  may,  at 
liis  election,  sue  and  i-ecover  on  such  bond  or  bring  his 
action  under  the  statute^"'  to  recover  double  damages." 

Form  of  Bond  to  Be  Given  When  a  Stay  of  Proceedings  Upon  a  Judg- 
ment Is  Granted  for  the  Purpose  of  Settling  a  Bill  of  Exceptions 

Know  all  iiion  by  these  presents,  that  vre,  C.  D.,  as  principal,  and  E.  F. 
and  G.  H.,  as  sureties,  arc  held  and  firmly  bound  unto  A.  B.  in  the  sum 

of   dollars,  lawful  money,  to  be  paid  to  the  said  A.  B.,  or  to  his 

certain  attorney,  executors,  administrators,  or  assigns,  to  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our,  and  each  of  our,  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

16Jud.   Act,   ch.   22,  §25;    Comp.  17Jud.   Act,   ch.   30,    §23;    Comp. 

Laws  1915,  §  12814.  Laws  1915,  §  13251. 

ISJud.    Act,  ch.   30,  §26;    Comp.  18Jud.    Act,   ch.   22,    §26;    Comp. 

Laws  1915,  §  12815.  Laws  1915,  §  12815. 
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Sealed  with  our  seals,  and  dated  this day  of ,  in  the  year 

one  thousand  nine  hundred    

Whereas    judgment    has    been    rendered    in    the    circuit    court    for    the 

county  of    in  favor  of   the  said  A.  B.,  as  plaintiff,  and  against 

the  said  C.  D.,  as  defendant,  for  the  sum  of   dollars,  damages  and 

costs; 

And  whereas  the  said  court  has  allowed  the  said  defendant  until 
(specify  the  time)  to  settle  a  bill  of  exceptions  in  said  cause,  and  has 
ordered  that  the  proceedings  upon  said  judgment  be  stayed  in  the  mean- 
time upon  the  giving  by  the  said  defendant  of  a  bond  in  the  sum  of 
dollars,  to  be  approved  by  the  judge  of  said  court : 

Now,  the  condition  of  this  obligation  is  such  that,  if  the  said  C.  D. 
shall  pay  the  said  judgment,  if  the  same  is  not  reversed,  and,  if  a  writ 
of  error  is  issued  in  said  cause,  that  the  said  C.  D.  will  prosecute  his  writ 
to  effect,  and  will  pay  and  satisfy  such  judgment  as  shall  be  rendered 
against  him  thereon,  then  this  obligation  is  to  be  void;  otherwise  to 
remain  in  full  force  and  effect. 

C.  D.    [L.  S.] 
E.  F.   IL.  S.] 

(Add  justification.)  G.  H.   [L.  S.J 

§  8.  Amendment  of  bond  or  substitution  of  new  one. 

Where  a  bond  given  to  sta}^  proceedings  is  defective, 
the  court,  under  the  statute  relating  to  amendments,^* 
should  grant  a  motion  to  permit  a  withdrawal  of  the 
bond  and  the  substitution  in  its  place  of  a  bond  proper- 
ly executed.^" 

STENOGRAPHERS 

Cross-Beferences:     See  Bill  of  Exceptions;   Costs;    Supreme  Court. 

Every  stenographer  of  the  circuit  court  holds  his  of- 
fice during  the  pleasure  of  the  governor,  but  the  court 
has  power  to  suspend  him  for  incompetency  or  miscon- 
duct. In  case  of  such  suspension,  he  thereafter  ceases 
to  hold  the  office  of  stenographer,  unless  by  order  of 
the  court,  until  his  suspension  be  rescinded.  If  the  sus- 
pension of  a  stenographer  be  not  rescinded  within  thirty 

19  Jud.  Act,  ch.  16,  §§  9-11;  Comp.  20  Small      v.      Newaygo      Circuit 

Laws  1915,  §§  12486-12488.  Judge,  187  Miclj.  532. 
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days  after  the  order  of  suspension,  the  office  will  be 
deemed  vacant.^ 

Every  stenographer  must  be  appointed  by  the  gover- 
nor, upon  the  recommendation  of  the  judge  or  judges  of 
each  respective  circuit,  and  is  deemed  an  officer  of  the 
court.  But  no  person  can  be  appointed  stenographer 
for  more  than  one  judicial  circuit,  unless  he  personally 
performs  the  duties  of  stenographer  in  each  of  the  cir- 
cuits for  which  he  is  appointed.'^ 

Before  entering  upon  the  duties  of  his  office,  every 
stenographer  is  required  to  take  and  subscribe  the  con- 
stitutional oath  of  office,  to  be  administered  by  the  pre- 
siding judge  of  the  circuit,  which  oath  of  office  he  must 
transmit  by  mail  or  otherwise  to  be  filed  in  the  office  of 
the  secretary  of  state. ^ 

In  case  of  a  vacancy  in  the  office  of  the  stenographer 
from  death,  resignation,  suspension  or  inability  to  serve 
from  any  cause  of  a  permanent  nature,  the  governor  will 
appoint  a  successor  to  the  office,  upon  receiving  notice 
from  the  presiding  judge  of  such  vacancy  and  the  cause 
thereof.  Such  appointment  is  to  be  made  upon  the  rec- 
ommendation of  the  judge  or  judges  of  the  circuit.  In 
case,  however,  of  the  temporary  absence  of  the  ste- 
nographer, he  is  required  to  appoint  some  competent 
person,  approved  by  the  judge,  to  act  as  stenographer 
pro  tempore,  who  is  to  be  paid  by  the  stenographer  in 
whose  place  he  acts.* 

Every  stenographer  may,  subject  to  the  approval  of 
the  circuit  judge,  appoint  one  or  more  assistants,  who 
must  take  and  file  the  oath  of  office  required  of  stenog- 
raphers, and  will  have  power  to  act  in  the  place  of  the 

IComp.  Laws  1897,  §364;   Comp.  8  Comp.  Laws  1897,  §365;   Comp. 

Laws   1915,   §  14-168.  Laws  1915,  §  14469. 

2  Comp.  Laws  1897,  §365;   Comp.  4  Comp.  Laws  1897,  §366;  Comp. 

Laws  1915,  §  14469.  Laws  1915,  §  14470. 
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stenographer.  The  compensation  of  assistance  is  paid 
by  the  stenographer.  The  stenographer  of  the  circuit 
judge  has  power  to  revoke  the  appointment  of  an  as- 
sistant at  any  time.^ 

In  any  circuit  in  the  state,  it  is  the  duty  of  the  gov- 
ernor, from  time  to  time,  to  appoint,  on  the  recom- 
mendation of  the  judge  or  judges  thereof,  as  many  ad- 
ditional stenographers  as  there  are  additional  judges 
in  the  circuit,  who  qualify  in  like  manner,  hold  office 
for  the  same  term  and  perform  like  duties  as  other 
stenographers.  Whenever  the  judge  of  any  circuit  court 
deems  it  necessary  for  the  dispatch  of  business,  he  may 
authorize  the  stenographer  of  the  court  to  employ  one 
or  more  temporary  assistants,  who  will  receive  compen- 
sation to  be  paid  by  the  county,  the  judge  of  the  court 
certifying  to  the  reasonableness  thereof.® 

It  is  the  duty  of  each  circuit  court  stenographer  to 
attend  upon  the  court  at  each  term,  under  the  direction 
of  the  judge  thereof,  and  take  full  stenographic  notes  of 
the  testimony  and  charge  to  the  jury  in  the  trial  of  each 
issue  of  fact  before  the  court  or  jury.'''  The  stenographer 
or  assistant  stenographer,  who  takes  the  notes  on  the 
trial  or  hearing  in  any  case,  must  prefix  to  liis  notes  of 
the  testimony  of  each  witness  the  full  name  of  the  wit- 
ness and  the  date  the  testimony  was  taken,  and,  at  the 
conclusion  of  the  trial  of  the  cause,  must  secui-ely  attach 
together  all  of  his  notes  taken  in  the  cause,  properly 
entitle  them  on  the  outside  and  safely  keep  them  in  his 
office.  In  the  event  of  his  death,  resignation  or  removal 
from  office  or  from  this  state,  the  stenographer's  notes 
in  each  cause  are  to  be  transferred  to  the  county  cleik 
of  the  county  where  the  cause  was  tried,  who  must  re- 

BCoinp.  Laws  1897,  §367;   Comp.  7  Comp.  Laws  1897,  §369;   Conii). 

Laws  1915,  §  14471.  Laws  1915,  §  14473. 

6  Comp.  Laws  1897,  §368;  Comp. 
Laws  1915,  §  14472. 
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ceive  and  safely  keep  them,  subject  to  the  direction  of 
the  circuit  court  for  the  county.  Such  notes  are  a  part 
of  the  records  in  the  cause  and  are  subject  to  inspection 
as  records  in  tlie  cause.*  It  is  also  the  duty  of  eacli 
stenographer  to  furnish  without  delay,  in  legible  Eng- 
lish, copies  of  the  notes  taken  by  him  or  any  part  thereof 
to  any  i)arty  who  may  request  the  same,  for  which  he 
will  be  entitled  t(j  eight  cents  per  folio,  unless  a  lower 
rate  be  agreed  upon.®  • 

STIPULATIONS 

See  Agreements  and  Stipulations;  Supreme  Court  (agreements  in); 
Mandamus;  Bill  op  Exceptions;  References;  Discontinuance; 
Depositions;  Error,  Writ  of;  Replevin. 

STOCK 

See  Executions;   Garnishment;    Attachment;   Trover. 

STOCKHOLDERS 

An  action  of  assumpsit  may  be  maintained  against 
all  or  any  of  the  stockholders  of  any  corporation  or  joint 
stock  association,  on  their  individual  liability,  for  labor 
performed  for  such  corporation  or  association,  after  an 
execution  shall  be  returned  unsatisfied,  in  whole,  or  in 
pju't,  or  after  an  adjudication  in  bankruptcy  against 
sueli  corporation  (Jud.  Act,  c.  20,  §  13).  Proceedings 
to  enforce  the  individual  liability  of  stockholders  ai'e 
e\'])ressly  regulated  ))y  ^<^  30-42  of  chapter  20  of  the 
Judicature  Act. 

STREET  RAILROADS 

Soo  Mandamus;  Executions;  Commencement  op  Actions. 

SComp.  Laws  1897,   §370;   Comp.  » Coinp.   Laws   1897,    §§371,   411; 

Laws  1915,  §  14474.  Comp.  Laws  1915,  §§  14475,  14519. 
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STRUCK  JURY 

See  JuBY, 


See  Venue. 


SUBJECT  OF  ACTION 
SUBPOENAS 

I.  To  Bring  Witness  Into  Court 

§  1.  Importance  of  subpoenaing  witnesses. 

§  2.  Nature,  use  and  form  of  subpoena. 

§  3.  Service  of  subpoena. 

§  4.  Fees  of  witnesses. 

§  5.  Duty  of  witnesses  and  penalty  for  failure. 

II.  Subpoena  Duces  Tecum 

§  6.  Nature,  use  and  form. 

Cross-Beferences:  Habeas  Corpus  (to  bring  up  prisoner  to  testify); 
Witnesses   (fees) ;  Evidence. 

I.  To  Bring  Witness  Into  Court 

§  1.  Importance  of  subpoenaing  witnesses. 

A  party  who  depends  in  whole  or  in  part  upon  the 
testimony  of  witnesses  in  open  court  to  sustain  his  side 
of  the  issue  should  obviously,  as  a  matter  of  the  sim- 
plest precaution,  make  it  reasonably  certain  that  the 
persons  required  as  witnesses  shall  be  present  in  court 
at  the  time  when  they  are  needed.  The  importance  of 
this  measure  of  preparation  for  trial  is  so  manifest  as 
to  require  no  demonstration.  The  predicament  in  which 
a  party  is  placed  by  the  absence  of  a  witness  at  the  time 
when  he  is  needed  on  the  trial  is  often  attended  by  con- 
sequences so  disastrous  that  the  party  should  strive  to 
avoid  it  by  a  degree  of  diligence  admeasured  to  the  de- 
sirability of  victory  in  the  cause  itself. 

A  party  may  sometimes  safely  rely  upon  the  attend- 
ance of  a  witness  without  having  subpoenaed  him  and 
with  nothing  more  than  his  promise  to  attend  or  other 
arrangement,  the  fulfillment  of  which  either  the  known 
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character  of  the  witness  or  his  interest  in  the  subject- 
matter  of  the  suit  may  be  depended  upon  to  effect;  but 
this  is  always  at  the  party's  own  risk,  so  that,  if  he 
should  be  disappointed  in  his  expectation  of  the  witness' 
presence,  the  court  will  ever  be  very  slow,  and  usually 
will  refuse,  to  relieve  him  of  his  embarrassment,  on  the 
ground  that  he  has  brought  it  upon  himself  by  his 
neglect  to  have  his  witness  subpoenaed.  It  is  therefore 
the  safest  and  best  practice  in  all  cases  for  a  party  to 
subpoena  the  witnesses  whose  testimony  he  requires, 
and  the  case  must  be  of  very  little  consequence  indeed 
which  is  not  worthy  of  this  preparatory  attention.^ 

§2.  Nature,  use  and  form  of  subpoena. 

A  writ  of  subpoena  ad  testificandum,  designated  now 
simply  ''subpoena,"  is  a  process  to  bring  witnesses  into 
court  to  testify,  and  formerly  commanded  them,  laying 
aside  all  pretenses  and  excuses,  to  appear  at  the  trial 
on  pain  of  one  hundred  pounds,  to  be  forfeited  to  the 
king,  to  which  the  statute  5  Eliz.,  c.  9  added  a  penalty 
of  ten  pounds  to  the  party  aggrieved  and  damages  equiv- 
alent to  the  loss  sustained  by  the  want  of  his  evidence.^ 

The  subpoena  in  use  in  this  state  is  in  general  the 
same  as  the  writ  formerly  employed  in  England,  with 
such  minor  differences  as  correspond  with  the  provi- 
sions of  the  statute.  It  commands  the  witness  (or  wit- 
nesses, for  two  or  more  names  may  be  inserted  in  the 
same  subpoena)  that,  laying  aside  all  and  singular  busi- 
ness and  excuses,  he  appear  and  attend  before  the  court 
at  a  time  specified  to  testify  in  the  cause,  naming  the 
parties  to  it,  for  the  plaintiff  or  for  the  defendant,  as 
the  case  may  be,  and  warns  him  that,  for  a  failure  so 
to  attend,  he  will  be  deemed  guilt}^  of  a  contempt  of 
court  and  be  responsible  to  the  aggrieved  party  for  the 

1  Effect  of  failure  to  subpoena  on  absent  witnesses,  see  Continuance. 
right   to   continuance   on   ground   of  23  Cooley  's  Bl.  Comm.  369. 
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loss  and  liiudrance  sustained  by  such  failure  and  for  all 
other  damages  sustained  thereby  and  the  sum  of  fifty 
dollars  in  addition  thereto.^  The  subpoena  is  signed, 
tested  and  sealed  like  other  process. 

Courts  of  record  in  this  state  are  expressly  authorized 
by  statute  to  issue  the  process  of  subpoena  requiring  the 
attendance  of  any  witness  residing  or  being  in  any  part 
of  the  state,  to  testify  in  any  matter  or  cause  pending 
or  triable  in  such  courts.* 

Form  of  Circuit  Court  Subpoena 

The  Circuit  Court  for  the  County  of   

County  of ,  ss. 

In  the  Name  of  the  People  of  the  State  of  Michigan. 
To  W.  S. : 

You  are  commanded  tliat,  laying  aside  all  and  singular  your  business 
and  excuses,  you  be  and  appear  before  the  circuit  court  for  the  county  of 

,  at  the  court  house,  in  said  county,  on ,  the   day  of 

,  A.  D ,  at o'clock  in  the noon,  then  and  there 

to  give  evidence  in  a  cause  to  be  tried  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  on  the  part  of  the  plaintiff  (or,  defendant).  And  for  a  failure 
to  attend,  you  will  be  deemed  guilty  of  a  contempt  of  said  court  and  will 
be  responsible  to  the  aggrieved  party  for  the  loss,  hindrance  and  all  other 
damages  sustained  thereby,  and  will  be  further  liable  to  the  said  party  in 
the  sum  of  fifty  dollars  as  additional  damages. 

Witness,  Hon.  J.  S.,  circuit  judge,  at ,  this day  of , 

in  the  year  

C.    K., 
Clerk. 
J.  K.,  Attorney  for  Plaintiff. 

Business  address:    ,  Mich. 

§  3.  Service  of  subpoena. 

The  statute  provides  that  the  service  of  a  subpoena 
to  compel  the  attendance  of  a  witness  shall  be  made  as 
follows : 

1.  The  original  writ  under  the  seal  of  the  court  sliall 
bo  exhibited  to  the  witness. 

3Jud.    Act,   ch.    17,    §74;    Comp.  4.Jud.    Act,    eh.    4,    5  1,    siibd.    1; 

Laws  191.5,  §  12562.  Comp.  Laws  1915,  §  12248,  subd.  1. 
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2.  A  copy  of  the  writ  or  a  ticket  containing  its  sub- 
stance shall  be  delivered  to  the  witness. 

n.  The  fees  allowed  by  law  to  the  witness  for  travel- 
ing to  and  returning  from  the  jilace  where  he  is  required 
to  attend,  and  the  fees  allowed  for  one  day's  attendance, 
shall  be  paid  or  tendered  to  the  witness.* 

The  service  may  be  made  by  a  party  to  the  suit  or  by 
his  attorney,  by  a  sheriff  or  constable,  or  by  any  other 
person  of  sufficient  intelligence,  and  may  be  made  in  any 
part  of  the  state;  but  it  should  be  made  a  sufficient  period 
prior  to  the  trial  to  allow  the  witness  reasonable  time, 
exclusive  of  Sundays,  to  reach  the  place  of  his  attend- 
ance by  the  ordinary  route  of  travel.  What  is  a  reason- 
able time  depends  very  much  upon  the  place  of  residence 
of  the  witness  and  the  avaihdjle  modes  of  travel.^ 

§  4.  Fees  of  witnesses. 

Tlie  foes  of  a  witness  for  attending  in  any  suit  or  pro- 
ceeding ])ending  in  a  court  of  record  are  fixed  by  statute 
at  one  dollar  for  each  day  and  fifty  cents  for  each  half 

5  Jud.  Act,  ell.  17,  §73;  Comp ,  I  served  the  within  sub- 
Laws  IQl.j,  §  12561.  Even  though  poena  on  the  within-named  W.  S. 
a  person  be  in  court,  he  will  not  be  i)ersonally,  by  exhibiting  it  to  him, 
compelled  to  testify  as  a  witness  un-  and  at  the  same  time  delivering  to 
less  the  fees  arc  paid  or  tendered  to  him  a  copy  thereof  (or,  a  ticket 
him  in  advance.    Bowles  v.  Johnson,  containing    the    substance    thereof), 

1  W.  Bl.  36;   Hallet  v.  Meares,  13  at ,  in  said  county,  and  I  also 

East  15;  Courtney  v.  Baker,  3  Dcnio  then  and  there  paid  the  said  W.  S. 

(N.  Y.)   27.  the    sum    of    dollars,   as   his 

6  McMillan    v.    Larned,    41    Mich.  fees  (or,  tendered  to  the  said  W.  S. 

521;      Hammond      v.      Stewart,      1  the   sum    of    dollars,   as  his 

Strange    510;    Barber    v.    Wood,    2  fees,   which   he   then   and    there   re- 
Moody  &  E.   172;    Wilkie  v.   Chad-  fused). 

wick,  13  Wend.   (N.  Y.)  49.  Dated,  etc. 


Form  of  Return  on  Subpoena  Per- 
sonally Served 
State  of  Michigan,  ") 

County  of  f 

I  hereby  certify  and  return   that, 

on  the day  of ,  A.  D. 

2  Abbott— 38 


S.  T., 
Sheriff. 
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day,  and,  for  traveling  in  coming  to  the  place  of  at- 
tendance, at  ten  cents  per  mile,  to  be  estimated  from 
the  residence  of  the  witness,  if  within  this  state,  or  from 
the  boundary  line  of  this  state  which  the  witness  passed 
in  coming,  if  his  residence  be  out  of  the  state.' 

§  5.  Duty  of  witnesses  and  penalty  for  failure. 

Every  person  who  has  been  duly  subpoenaed  to  attend 
as  a  witness  in  any  court  in  this  state,  or  to  attend  any 
officer  of  a  court  of  record  empowered  to  receive  evi- 
dence, or  any  commissioner  appointed  by  such  court  to 
take  testimony,  or  any  referees  or  auditors  appointed 
according  to  law  to  hear  any  cause  or  matter,  is  bound 
to  attend  according  to  the  command  of  the  subpoena. 
For  every  failure  so  to  attend,  without  a  reasonable  ex- 
cuse, he  will  be  deemed  guilty  of  a  contempt  of  the  court 
out  of  which  the  subpoena  issued,  will  be  responsible  to 
the  aggrieved  party  for  the  loss  and  hindrance  sustained 
by  such  failure  and  all  other  damages  sustained  thereby, 
and  the  sum  of  fifty  dollars  as  additional  damages.' 

II.  Subpoena  Duces  Tecum 

§  6.  Nature,  use  and  form. 

When  not  only  the  presence  of  a  witness  is  desired, 
but  also  some  other  instrument  of  evidence  which  he 
has  in  his  possession  and  under  his  control,  such  as 
books  and  papers,  a  subpoena  duces  tecum  is  frequently 

7  Jud.    Act,    eh.    48,    §  3 ;     Comp.  In  addition,  if  plaintiff  refuses  to 

Laws    1915,    §  13720,   and   see   Wit-  appear  or  testify,  and  he  is  not  priv- 

NESSES.     Fees   of  expert  witnesses,  ileged  from  answering,  the  case  shall 

see  Witnesses.  be   dismissed;    if  defendant  refuses 

•  Jud.    Act,    ch.    17,    §74;    Comp.  to   appear   or   testify,   except   where 

Laws   1915,    §  12562.  privileged,    the    plaintiff 's    demand 

Double  remedy,  see  Prentiss  v.  shall  be  taken  as  confessed,  no  set- 
Webster,  2  Doug.  5.  off    allowed,   and   judgment   entered 

If    the    suit    is    discontinued,    the  accordingly.    Jud.  Act,  ch.  17,  §72; 

witness  should  be  discharged.    In  re  Comp.  Laws  1915,  §  12560. 
Hall,  10  Mich.  210. 
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resorted  to.  This  is  a  writ  in  form  the  same  as  the  sub- 
poena already  described,  but  with  a  clause  inserted 
commanding  the  witness  further  to  bring  with  him 
(duces  tecum)  and  produce  the  instruments,  books  and 
papers,  describing  them,  which  it  is  sought  to  procure 
for  use  as  evidence. 

The  obligation  of  a  person  to  produce  books  and 
papers  upon  a  subpoena  duces  tecum  depends  upon 
whether  they  were  in  his  possession  and  under  his  con- 
trol at  the  time  of  the  service  of  the  writ  upon  him. 
Accordingly,  it  is  held  that  a  clerk  in  a  bank  is  not 
bound  to  produce  its  books  on  a  subpoena  duces  tecum.' 
The  books  and  papers  of  private  corporations,  whether 
domestic  or  foreign,  may  be  procured  for  use  on  the 
trial  by  a  subpoena  duces  tecum  served  on  the  officer 
of  the  corporation  having  possession  and  control  of 
them.^®  Since  a  party  may  now  be  a  witness,  he  may 
be  compelled  to  produce  his  books  and  papers  by  means 
of  a  subpoena  duces  tecum.^^ 

It  is  generally  more  expedient,  instead  of  serving  a 
subpoena  duces  tecum  upon  an  adverse  party  for  the 
procurement  of  documents  in  his  possession,  to  give  him 
notice  to  produce  them  at  the  trial;  but,  as  such  notice 
in  no  way  obligates  him  to  produce  the  documents,  and 
if  the  party  would  be  unable  to  supply  secondary  evi- 
dence in  lieu  of  the  documents  in  case  they  should  not 
be  produced  pursuant  to  the  notice,  it  is  safer  to  em- 
l)loy  a  subpoena  duces  tecum,  and,  in  all  cases,  a  party 
may,  if  he  prefers,  resort  to  the  subpoena,  instead  of  re- 
lying upon  a  notice  to  produce. 

9  Bank  of  Utica  v.  Hillard,  5  Cow.  Fire  Ins.  Co.,  6  Duer   (N.  Y.)   680, 

(N.  Y.)  153.  14  How.  Pr.    (N.   Y.)    26;    Central 

lOWertheim   v.   Continental   E.   &  Nat.  Bank   v.  White,  5  Jones  &  S. 

T.  Co.,  15  Fed.  716;  United  States  (N.  Y.)    297. 

Exp.  Co.  V.  Henderson,  69  Iowa  40 ;  11  See     People     v.     Kent     Circuit 

Erie  R,  Co.  v.  Heath,  8  Blatchf.  (U.  Judge,  38  Mich.  351. 
S.)  413.     See  La  Farge  v.  La  Farge 
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If  the  witness  is  unable  to  find  the  papers  after  mak- 
ing diligent  search  for  them  and  does  not  know  where 
they  are  to  be  found,  he  will  be  excused  for  not  produc- 
ing them  as  required  by  the  subpoena. ^'^ 

Where  documents  are  in  the  court,  in  the  hands  of  the 
parties  or  their  counsel,  the  court  has  power  to  order 
their  production  without  any  subpoena  duces  tecum. *^ 
Ordinarily,  liowever,  if  papers  can  be  obtained  by  sub- 
poena, an  order  of  court  for  discovery  and  inspection 
will  not  be  granted.^*  Where  the  documentary  evidence 
consists  of  many  large  books,  the  party  serving  the  duces 
tecum  is  properly  compelled  by  the  court  to  send  some 
one  to  look  over  the  books  instead  of  bringing  them  into 
court  in  the  first  instance  and  examining  them  at  length. ^^ 

rorm  of  Subpoena  Duces  Tecum 

The  Circuit  Court  for  the  County  of 

County  of ,  ss. 

In  the  Name  of  the  People  of  the  State  of  Michigan. 

To  W.  S.: 

You  are  commanded  that,  laying  aside  all  and  singular  your  business  and 
eoccuses,  you  be  and  appear  before  the   circuit  court  for  the   county   of 

,  at  the  court  house,  in  said  county,  on   ,  the   day  of 

,  A.  D ,  at 0  'clock  in  the  noon,  then  and  there 

to  give  evidence  in  a  cause  to  be  tried  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  on  the  part  of  the  plaintiff  (or,  defendant),  and  that  you  bring 
with  you  and  then  and  there  produce  certain  (specify  what),  now  in  your 
custody   or   under  your   control,   and  all   other    (specify   what)    which  you 

have  in  your  custody  or  under  your  control  concerning  said And, 

for  a  failure  so  to  attend  and  produce  the  said ,  you  will  be  deemed 

guilty  of  a  contempt  of  said  court  and  will  be  responsible  to  the  aggrieved 
party  for  the  loss,  hindrance  and  all  other  damages  sustained  thereby, 
and  will  be  further  liable  to  the  said  party  in  the  sum  of  fifty  dollars  as 
additional  damages. 

18  Lamb  v.   Lippincott,   11.'3  Mich.  14  Ashley      v.       Calhoun      Circuit 

611.  Jiifige,  i:!8  Mich.  44. 

13  Hunton    v.    Hertz    &    Hosbach  16  McDonald    v.    Ideal    Mfg.    Co., 

Co.,  118  Mich.  47.t;   Powers  v.  Rus-  14:{  Mich.  17. 
sell,  26  Mich.  179. 
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Witness,  Hon.  J.  S.,  circuit  judge,  at ,  this day  of , 

in  the  year  

C.   K., 
Clerk. 
J.  K.,  Attorney  for  Plaintiff. 

Business  address:    ,  Mich. 

SUBSCRIBING  WITNESSES 

Wlienever  npoii  tlie  trial  of  any  action,  civil  or  crim- 
inal, or  upon  the  hearing  of  any  judicial  proceeding,  a 
written  instrument  is  offered  in  evidence,  to  which  there 
is  a  subscribing  witness,  it  shall  not  be  necessary  to  call 
such  subscribing  witness,  but  such  instrument  may.be 
proved  in  the  same  manner  as  it  might  be  proved  if  there 
were  no  subscribing  witness  thereto,  except  in  cases  of 
written  instruments  to  the  validity  of  which  one  or  more 
subscribing  witnesses  are  required  by  law^  ( Jud.  Act,  ch. 
17,  §  50;  Comp.  Laws  1915,  §  12538). 

SUBSTITUTION 

See  Attorneys;  Parties. 

SUGGESTIONS 

Cross-Bcfercnces:     Costs  (to  obtain  costs  and  a  half);  Quo  Warranto. 

A  suggestion  has  been  deiined  as  a  statement,  formal- 
ly entered  on  the  record,  of  some  fact  or  circumstance 
which  will  materially  affect  the  further  proceedings  in 
the  case  but  which  for  some  reason  cannot  be  pleaded.^ 
Suggestions  upon  the  record  are  proper  and  necessary 
in  case  of  the  death  of  a  party,*  or  a  change  of  parties, 
and  are  of  frequent  use  in  ejectment  suits. ^  Whenever  a 
suggestion  is  made  upon  the  record  in  any  stage  of  Iho 

1  C.  J.  Huebel  Co.  v.  MacKinnon,  3  Roe  Ejectment. 
186  Mich.  617,  625. 

2  See    Abatement    and    Kevival, 
§4. 
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proceedings  in  a  cause,  which  the  adverse  party  has  a 
right  to  controvert,  a  copy  of  such  suggestion  must  be 
served  upon  such  adverse  party  or  his  attorney,  in  the 
same  manner  as  other  pleadings ;  and  such  adverse  party 
may  plead  thereto  in  the  same  manner,  and  within  the 
same  time  as  to  a  declaration.*  If  an  issue  of  fact  be 
joined  upon  any  such  suggestion,  it  is  to  be  tried  and 
judgment  rendered  thereon  as  on  other  issues.*  The 
party  making  such  suggestion  may  be  nonsuited,  and 
may  have  judgment  of  non  pros,  or  discontinuance  en- 
tered against  him  for  the  same  causes  and  in  the  same 
cases  as  in  suits  at  law.® 

SUMMARY  AND  SPECIAL  PROCEEDINGS  TO 
RECOVER  POSSESSION  OF  LAND 

I.  Scope  op  Article 

§    1.  Statutory  provisions. 

II.  Forcible  Entry   and  Detainer 

§    2.  In  general  of  rights  of  entry  and  possession. 

§    3.  Who  may  complain. 

§    4.  What  constitutes  forcible  entry. 

§    5.  What  constitutes  forcible  detainer. 

§    6.  Complaint  and  process. 

§    7.  Issuance  of  warrant  or  summons. 

§    8.  Plea. 

§    9.  Declaration. 

§  10.  Trial. 

§  11.  Jury. 

§  12.  Judgment  on  conviction  of  defendant. 

§  13.  Precept  and  execution  for  costs. 

§  14.  Judgment  on  failure  to  convict  defendant. 

III.  Summary  Proceedings  in  Cases  Other  Than  op  Forcible  Entry 

or  Detainer 

§  15.  In  what  cases  proceedings  lie. 

I  16.  Status  of  vendee  in  contract  to  purchase. 

4Jud.    Act,   ch.    20,    §26;    Comp.  6  Jud.    Act,   ch.    20,    §27;    Comp. 

Laws  1915,  §12762;  Caille  Bros.  Co.  Laws   1915,   §12763. 

V.  Saginaw  Circuit  Judge,  155  Mich.  6  .lud.    Act,   ch.    20,    §  28 ;    Comp. 

480.  Laws  1915,  §  12764. 
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§  17.  When  rent  in  arrears. 

§  18.  Scope  of  statute  as  to  mortgage  and  execution  sales. 

§  19.  Notice  to  quit. 

§  20.  Who  may  institute  proceeding. 

§  21.  Complaint. 

§  22.  Summons. 

§  2o.  Proceedings  on  return  of  summons  personally  served. 

§  24.  Effect  of  general  appearance  by  defendant. 

§  25.  Effect  of  plea  of  general  issue. 

§  26.  Title  to  land  cannot  be  tried. 

§  27.  Proceedings  when  defendant  does  not  appear. 

§  28.  Costs. 

IV.  General  Matters  Relating  to  Both  Proceedings 

§  29.  Adjournments. 

§  ^0.  Powers  of  officer  to  compel  obedience  to  process  and  orders. 

§  31.  Punishment  of  jurors  and  witnesses. 

§  32.  Action  by  plaintiff  to  recover  double  damages. 

§  33.  Appeals  to  circuit  court. 

§  34.  Scope  of  jurisdiction  of  circuit  court. 

§  35.  Certiorari. 

§  36.  From  supreme  court  to  commissioner. 

§  37.  Review  by  supreme  court  of  judgment  of  circuit  court. 
§  38.  Stay  of  proceedings  on  judgment  of  circuit  court. 
§  39.  Writ  of  restitution. 
§  40.  Execution  and  writ  of  possession  out  of  circuit  court. 

I.  Scope  of  Article 

§  1.  Statutory  provisions. 

Chapter  30  of  the  Judicature  Act  (Comp.  Laws  1915, 
§  13229  et  seq.)  is  entitled  "Proceedings  to  Recover  the 
Possession  of  Land  in  Certain  Cases."  It  is  subdivided 
into  three  divisions  as  follows:  (1)  forcible  entries  and 
detainers;  (2)  summary  proceedings  to  recover  the  pos- 
session of  land  in  other  cases;  and  (3)  general  provi- 
sions. The  latter  are  applicable  to  both  of  the  preced- 
ing proceedings.  The  statutory  classification  will  be 
followed  in  this  article. 

It  is  also  provided  by  statute  in  chapter  33  of  the 
Judicature  Act  (Comp.  Laws  1915,  §  13358  et  seq.)  that 
if  any  person  shall  be  ejected  or  put  out  of  any  lands  or 
tenements  in  a  forcible  and  unlawful  manner,  or,  being 


1704       Summary  Proceedings  to  Recover  Land  §  1 

put  out,  be  afterwards  held  and  kept  out  by  force,  or 
with  strong  hand,  he  shall  be  entitled  to  maintain  an 
action  therefor  and  shall  recover  therein  three  times  the 
amount  of  damages  assessed  by  the  jury  or  a  justice  of 
the  peace  in  the  cases  provided  by  law.^  This  statute 
is  substantially  a  copy  of  a  statute  of  the  State  of  New 
York,''  omitting,  however,  the  word  '^disseized,"  as  it 
occurs  in  the  New  York  statute.  The  New  York  statute, 
in  turn,  was  adopted  from  the  English  statute  of  8 
Henry  VI,  c.  9.  This  statute  received  an  established 
and  well  settled  meaning  by  its  construction  in  the  courts 
of  England  and  New  York,  and,  with  such  meaning  at- 
tached to  it,  was  adopted  into  this  state.  According 
to  the  sense  in  wliicli  it  is  interpreted,  it  is  not  intended 
to  apply  to  a  mere  trespass,  however  wrongful.  It  does 
not  apply,  unless  the  entry  or  the  detainer  be  riotous  or 
personal  violence  be  used  or  in  some  way  threatened,  or 
the  conduct  of  the  party  or  parties  guilty  of  the  entry 
or  detainer  be  such  as,  in  some  way,  to  inspire  terror 
oi"  alarm  in  the  person  or  persons  evicted  or  kept  out;  in 
other  Avords,  the  force  contemplated  by  the  statute  is 
not  merely  the  force  used  against  or  upon  the  property, 
but  force  used  or  threatened  against  persons,  as  a  means 
or  for  the  purpose  of  expelling  or  keeping  out  the  prior 
possessor.'  But  where  the  requisite  force  has  been  used 
by  the  defendant,  the  plaintitf  is  entitled  to  treble  dam- 
ages, notwithstanding  the  finding  by  the  jury  that  the 
defendant  lield  possession  because  he  in  good  faith  be- 
lieved that  he  had  a  lawful  right  to  do  so.*  Under  botli 
the  New  York  and  the  English  statutes,  it  was  well  set- 
tled that  none  but  the  owner  of  the  freehold  was  entitled 
to  the  statutory  remedy,  but  in  Michigan,  attention  is 

IJvul.    Act,    ch.    .33,    §19;    Comp.  3  Shaw  v.  Hoffman,  25  Mich.  162; 

Laws  1915,   §13376;   Gates  v.   Com-  Vial  v.  Hofen,  106  Mich.  160. 

stock,  113  Mich.  127.  4  Lane  v.  Kuhl,  103  Mich.. 38.     As 

2  2  Rev.  8t.  N.  Y.  pt.  3,  ch.  5,  tit.  to    what    damages    arc    recoverable, 

6,  §  4.  sec  Carman  v.  Scott,  172  Mich.  44. 
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called  to  the  fact  that  the  statute  does  not  in  tenns  con- 
fine the  remedy  to  the  *' owner"  of  the  freehold,  as  does 
the  one  relative  to  cutting  timber,  and  accordingly  it  has 
been  held  to  apply  not  only  to  such  owner,  but  also  to  a 
tenant  for  yoai's  or  any  other  term  less  than  a  freehold.® 

II.  Forcible  Entry  and  Detainer 

§  2.  In  g-eneral  of  rights  of  entry  and  possession. 

( )no  of  the  remedies  which  the  legal  owner  of  re:il 
property  had  at  the  common  law  for  an  ouster  or  dis- 
possession was  that  extra-judicial  and  summary  one  of 
entry.  This  remedy  applied  only  in  cases  in  which  the 
original  entiy  of  the  wrongdoer  was  unlawful.  In  the 
cases  in  which  the  original  entry  was  lawful,  an  ap- 
parent right  of  possession  being  gained,  the  legal  owner 
could  not  enter,  but  was  left  to  his  action  at  law.^ 

In  early  days,  at  common  law,  any  man  who  had  a 
right  of  entry  upon  lands  was  authorized  to  enter  with 
force  and  arms,  and  by  force  and  arms  retain  posses- 
sion, provided,  possibly,  that  the  entry  was  not  by  a 
breach  of  the  peace.  This  was  very  early  changed  by 
statute  in  England,'  so  that  an  entry  was  prohibited 
from  being  made  with  force,  and  could  ])e  made  only  in 
a  poacea))le  manner.  The  general  revision  of  the  written 
l;i\v  u})on  the  use  of  force  by  an  individual  to  establisli 
liis  own  rights,  made  by  statute  8  Hen.  VI,  c.  9,  is  sub- 
stantially the  origin  of  the  existing  law  upon  the  sub- 
ject of  forcible  entry  and  detainer.*  Thus,  the  statute 
in  Michigan  provides  that  no  person  shall  make  any 
entry  into  lands,  tenements  or  other  possessions  but  in 
cases  where  entry  is  given  by  law,  and,  in  such  cases, 

5  Shaw  V.  Hoffman,  21  Mich.  If)!  ;  8:;     Cooloy's     Bl.     Comni.     179; 

Carman  v.  Soott,  172  Mich.  44;  Wil  Hodgkins   v.   Price,   i;;2   Mass.  200; 

lard  V.  Warren,  17  Wend.  2;')7.  Preshrey     v.     Presbrey,     13     Allen 

6.3  Cooley's  Bl.  Comm.   174-179.  (Mass.)    284. 

7  5  Rich.  II,  ch.  S. 
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he  shall  not  enter  with  force,  but  only  in  a  peaceable 
manner.^ 

By  the  common  law,  a  person  in  lawful  possession 
may,  for  the  purpose  of  maintaining  his  possession,  use 
force  and  violence  if  necessary,  and  this  right  is  also 
recognized  by  the  statute.  A  forcible  detainer,  there- 
fore, is  not  unlawful,  and  does  not  subject  the  tenant  to 
any  liability,  either  civil  or  criminal,  unless  his  posses- 
sion is  unlawful.^"  In  other  words,  every  forcible  entry 
is  forbidden,  but  a  forcible  detainer  after  a  peaceable 
entry  is  not  forbidden,  unless  the  detainer  is  unlawful." 
No  more  force,  however,  is  permissible  than  is  necessary 
to  repel  the  attempt  to  eject. ^^ 

The  statute  in  this  state  provides  that,  when  any 
forcible  entry  shall  be  made,  or  when  an  entry  shall  be 
made  in  a  peaceable  manner  and  the  possession  shall  be 
unlawfully  held  by  force,  the  person  entitled  to  the  prem- 
ises may  be  restored  to  the  possession  thereof  in  the 
manner  therein  provided.^' 

§3.  Who  may  complain. 

The  offenses  of  forcible  entry  and  forcible  detainer 
are  entirely  distinct,  but  in  neither  case  is  the  posses- 
sory remedy  given  to  any  one  who  is  not  entitled  to  the 
possession."  If  the  defendant  enters  forcibly,  he  is  lia- 
ble to  a  criminal  prosecution.  If  he  be  a  trespasser  or 
one  holding  over  without  right,  and  uses  force  against 
the  rightful  possessory  title,  he  is  liable  both  civilly  and 
criminally  for  forcible  detainer;  but  if  he  himself  has 
the  possessory  title,  he  will  not  be  compelled  to  make 

9  Jud.    Act,    ch.    30,    §  1 ;    Comp.  12  Smith  v.  Detroit  Loan  &  Build- 
Laws  1915,  §13229.  ing  Ass'n,   115  Mich.   340;    Richter 

lOSeitz   V,    Miles,   16   Mich.   456;  v.  Cordes,  100  Mich.  278. 

Hoffman    v.    Harrington,    22    Mich.  18  Jud.    Act,   ch.    30,    §  2 ;    Comp. 

52;  Marsh  v.  Bristol,  65  Mich.  378;  Laws   1915,    §13230;    Duff  v.   Hall, 

Farmer  v.  Hunter,  45  Mich.  337.  158  Mich.  513. 

11  Hoffman     v.     Harrington,     22  14  Vincent  v.  Brant,  101  Mich.  60. 
Mich.  52. 
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restitution  of  the  premises  to  one  who  is  not  entitled  to 
the  possession,"  although  formerly  in  England  ^^  as  well 
as  in  some  American  jurisdictions,  in  case  of  a  forcible 
entry,  the  ownership  of  the  possessory  title  was  imma- 
terial, irrespective  of  which  the  inquiry  was  whether  the 
entry  was  made  with  force  or  strong  hand,  and,  upon 
force  being  found,  the  parties  were  put  in  statu  quo,  in 
the  position  in  which  they  were  before  the  violence,  the 
party  out  of  possession  being  then  relegated  to  legal 
means  to  obtain  his  possession,  which  he  should  have 
employed  in  the  first  instance."  In  Michigan,  the  ap- 
parent absurdity  of  compelling  a  man  who  has  merely 
taken  that  which  was  his  own  to  restore  it  to  another 
who  has  no  claim  whatever  to  it  does  not  prevail,  and 
the  statute  against  forcible  entries  is  not  regarded  as  in- 
tended to  aid  men  in  violating  their  obligations  and  hold- 
ing what  they  have  no  right  to  hold,  but  merely  to  pre- 
vent riotous  and  forcible  measures  in  breach  of  the 
peace." 

** Peaceable  possession"  cannot  be  based  on  a  noc- 
turnal entry  upon  premises  used  and  improved  at  the 
time  by  one  claiming  title."  Possession  of  a  tenant  is 
not  ordinarily  such  possession  as  entitles  the  landlord 
to  sue ;  ^**  and  a  landlord  cannot  sue  on  the  ground  of 
collusion  between  his  tenant  and  a  third  person  where 
the  tenant  could  not  sue  because  the  entry  was  made  with 
his  consent.^^ 

The  person  forcibly  put  out,  or  forcibly  held  out  of 
the  possession,  and  the  guardian  of  any  person  being 
a  minor,  are  the  proper  persons  to  institute  the  proceed- 

16  Hoffman      v.      Harrington,     22  18  Hoffman  v.  Harrington,  22  Mich. 

Mich.  52;  Bish.  Non-Cont.  Law,  sees.  52;  Marsh  v.  Bristol,  65  Mich.  378; 

197,  825.  Cockerline  v.  Fisher,  140   Mich.   95. 

16  Until  5  Rich.  II,  ch.  8.  19  Newton  v.  Doyle,  38  Mich.  645. 

17  3  Cooley's  Bl.  Comm.  179;  Iron  20  Vincent  v.  Brant,  101  Mich.  60. 
Mountain,  etc.,  R.  Co.  v.  Johnson,  21  Vincent  v.  Brant,  101  Mich.  60. 
119  U.  S.  611. 
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iiigis.  They  must  be  prosecuted  by  and  in  the  name  of 
the  party  in  whom  the  possession  was,  in  contemplation 
of  law,  and  not  by  individuals  who  may  have  been 
charged  with  authorities  or  duties  respecting  it.  A  mere 
intruder  or  trespasser  cannot  institute  proceedings  un- 
der the  statute,  and  be  restored  to  the  possession  which 
he  unlawfully  held.^'^  Tlie  possession  ought  to  be  such 
as  to  be  prima  facie  evidence  of  title,  and  not  such  mere- 
ly as  shows  that  an  intrusion  or  trespass  has  been  com- 
mitted by  the  person  forcibly  put  out.^'  Plaintiffs  must 
represent  the  entire  interest,^*  and  hence  tenants  in  com- 
mon may  join.^*  Where  both  parties  trace  title  to  the 
same  person  and  claim  under  him,  there  is  sufficient 
privity  of  estate  between  them  to  sustain  the  proceed- 

§  4.  What  constitutes  forcible  entry. 

An  entry  uj^on  the  lands  of  another  for  which  an  action 
of  trespass  quare  clausum  fregit  would  formerly  lie,  al- 
though always,  however  peaceably  made,  accompanied 
with  some  force,  does  not  in  all  cases  involve  force  ap- 
jilied  eilhei'  in  such  a  manner  or  to  such  an  extent  as 
lo  amount  to  a  forcible  entry  within  the  meaning  of  the 
statute.  The  force  which  will  constitute  a  forcible  en- 
try must  be  an  actual  force,  applied  not  to  the  land  or 
to  tlie  things  upon  it,  but  to  the  person,  or,  if  not  applied 
to  the  person,  so  threatening  as  to  cause  the  tenant  to 
leave  as  the  only  apparent  way  of  avoiding  its  applica- 
tion at  the  time.     A  present  threat,  either  by  word  or 

22  Thus,  when  A  obtained  tlie  pos-  able  him  to  maintain  forcible  entry 

session  of  the  premises  occupied  )»y  and     detainer     under     the     statute. 

R,  ])y  knocking  the  door  open  with  Harrington   t.   Scott,   1   Mich.   17. 
a   hammer,   in   B 's  absence,   and   in  23  See  Hoffman  v.  Harrington,  22 

A 's  absence  B  soon   afterwards  en-  Mich.  52. 

tered  by  similar  violence,  it  was  held  24  Moody  v.  Seaman,  46  Mich.  74. 

tliat    A 's    temi>orary    occupation,   so  25  Moody  v.  Seaman,  46  Mich.  74. 

acquired,    was    not    such    fjuiot    and  26  Green  v.  Gill,  47  Mich.  86. 

jieaceable    possession    as    would    en- 
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l)y  conduct,  to  use  force,  with  the  apparent  means  at 
liand  of  doing  so,  is  the  equivalent  of  force  actually  ap- 
plied to  the  person.  It  is  not  essential,  in  order  to  con- 
stitute the  entry  a  forcible  one,  that  force  be  met  by 
force.  A  submission  to  an  apparently  present  threaten- 
ing force  will  not  deprive  the  entry  of  its  forcible  char- 
acter.^'' 

It  being  essential  that  the  force  should  be  applied,  or 
threatened  to  be  applied,  to  the  person  of  the  tenant, 
there  can  be  no  forcible  entry,  within  the  meaning  of 
the  statute,  when  no  one  was  on  the  property  at  the 
time.  Removing  goods  from  the  premises  or  moving 
them  on  will  not  make  the  entry  forcible.  But  it  is  not 
necessaiy  that  the  actual  invasion  of  the  premises  should 
at  the  very  moment  be  attended  by  the  circumstances 
requisite  to  give  it  the  character  of  a  forcible  entry  or 
be  accompanied  by  threats,  actual  force  or  violence  or 
any  conduct  wiiich  would  constitute  a  breach  of  the 
peace.  If  the  entry  be  obtained  by  stealth  or  stratagem, 
or  without  real  violence,  and  the  party  entering  evinces 
his  purpose  in  entering  to  have  been  the  forcible  expul- 
sion of  tlie  party  in  possession,  and  it  is  followed  up  by 
actual  expulsion  by  means  of  personal  threats  or  vio- 
lence or  superior  force,  it  will  amount  to  a  forcible  en- 
tiy.^*  In  any  case,  the  violence  must  be  such  as  will 
amount  to  a  breach  of  the  peace,^'  except  that,  where 
the  entry  is  effected  by  the  exhibition  of  such  superior 
force  as  actually  intimidates  the  party  and  induces  him 
to  leave,  it  is  not  necessary  that  lie  should  resist  and 
compel  an  aelual  })reacli  of  the  peace.     If  the  force  was 

27  Marsh  V.  Bristol,  65  Mich.  .'{TS ;  28  Seitz   v.    Miles,    IG   Mich.   4.j(l; 

Reitz  V.  Miles,  16  Mich.  456;   Smith       McTntyre  v.  Murphy,  153  Mich.  .^42; 
V.   Detroit   Loan  &  Building   Ass'n,       Gallant  v.  Miles,  200  Mich.  5.'{2. 
115  Mich.  340;  McTntyre  v.  Murphy,  29  Harrington  v.  Scott,  1  Mich.  17. 

lo.".  Mich.  342;  Shaw  v.  Hoffman,  25 
Mich.  162;  Chylowski  v.  Steinberg, 
193  Mich.  547. 
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superior,  and  there  was  a  threat  to  use  it  which  the 
tenant  had  reason  to  believe  would  be  carried  out,  the 
case  comes  within  the  statute.^"  If  a  defendant  has  ob- 
tained possession  without  using  force  against  any  per- 
son, his  retaining  possession  by  using  force  against  force 
in  the  attempt  to  eject  him  will  not  change  the  character 
of  his  entry  so  as  to  make  that  forcible  which  was  be- 
fore peaceable.^^ 

§  5.  What  constitutes  forcible  detainer. 

To  constitute  a  forcible  detainer,  the  retention  of  pos- 
session must  be  by  force,  either  actually  applied  to  the 
person  of  the  party  entitled  to  enter  or  so  threatened 
as  to  cause  him  not  to  enter  as  the  only  apparent  way  to 
avert  its  application.  A  tenant  peaceably  in  possession 
who  uses  no  force  and  threatens  none,  but  refuses  to 
leave  until  obliged  to  by  the  law,  is  not  guilty  of  a  forci- 
ble detainer.^^  Forcible  detainer  is  an  entirely  distinct 
offense  from  forcible  entry.  It  presupposes  a  peaceable 
entry  followed  by  an  unlawful  holding,  for,  as  before 
stated,  if  the  holding  be  lawful,  the  detention  by  force 
is  no  offense.'* 

§  6.  Complaint  and  process. 

It  is  provided  by  statute  that  the  person  entitled  to 
the  possession  of  the  premises,  his  agent  or  attorney  may 
make  complaint  in  writing  and  on  oath  and  deliver  it 
to  a  circuit  court  commissioner  of  the  county  in  which 
the  premises  are  situated,  or  to  a  justice  of  the  peace 
of  the  city  or  township  where  the  premises  are  located, 
or  of  any  adjoining  or  contiguous  city  or  township,  set- 
ting forth  that  the  person  complained  of  is  in  the  pos- 

30  Hoffman      v.      Harrington,      22  32  Appleton  v.   Buskirk,   67  Mich. 

Mich.  52.  407. 

SlBichter    v.    Cordes,    100    Mich.  33  Hoffman     v.      Harrington,     22 

278;     Hoffman    v.    Harrington,    22  Mich.  52;  Marsh  v.  Bristol,  65  Mich. 

Mich.  52.  378;  Bush  v.  Dunham,  4  Mich.  339. 
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session  of  the  lands  or  tenements  in  question,  describing 
them,  and  that  ho  entered  into  them  with  force,  or  that 
lie  unlawfully  holds  them  by  force  or  against  the  rights 
of  the  plaintiff,  as  the  case  may  be.  Justices  of  the  peace, 
however,  will  not  have  jurisdiction  when  a  circuit  court 
commissioner  resides  in  the  same  township  or  city,  un- 
less such  circuit  court  commissioner  is  absent  from  the 
county  or  is  interested  in  the  case  either  as  principal, 
agent  or  attorney.^*  That  fact,  however,  need  not  be 
set  up  in  the  complaint.^^ 

The  complaint  must  show  on  its  face  that  it  is  made 
by  the  person  entitled  to  the  possession,  his  agent  or 
attorney  and  that  the  plaintiff  or  person  in  whose  behalf 
the  complaint  is  made  is  at  the  time  entitled  to  the  pos- 
session of  the  premises  sought  to  be  recovered.  It  need 
not  set  forth  the  particulars  of  his  right.  The  allega- 
tion that  the  plaintiff  is  entitled  to  the  possession  of  the 
premises  is  sufficient  for  this  purpose.^®  So,  also,  as  to 
the  holding  by  the  defendant,  the  complaint  may  be  in 
general  terms  that  the  defendant  is  in  possession  of  the 
premises  and  that  he  unlawfully  holds  them  against  the 
rights  of  the  plaintiff',  and  it  will  be  sufficient  even  for 
a  case  in  which  possession  is  taken  or  held  by  force.^'' 
The  plaintiff  should  not  allege  both  an  entry  by  force 

84  Jiid.    Act,    ch.    30,    §  3 ;    Comp.  The  possession  of  a  tenant  is  not 

Laws  1915,  §  13231,  as  amended  by  such    a    possession    as    entitles    his 

Pub.  Acts  1919,  No.  172;  Davis  v.  landlord    to    bring    the    action    for 

Ingersoll,    2    Doug.    372;     Bush    v.  forcible    entry    and    detainer,    and, 

Dunham,  4  Mich.  339 ;   Carpenter  v.  when  a  tenant  is  disseised  under  eir- 

Harris,   51    Mich.   223;    Kusterer   v.  cumstances     which     authorizes     the 

Wise,   59    Mich.    382;    Chylowski    v.  bringing   of   the   action,   the   tenant 

Steinberg,  193  Mich.  547.  should     institute     the     proceedings. 

The    1919    amendment    adds    the  Vincent  v.  Brant,  101  Mich.  60. 
words:    "or    of    any    adjoining    or  37  Gault    v.    Stormont,    51    Mich. 

contiguous  city  or  township."  636;   Bennett  v.  Robinson,  27  Mich. 

36  Grand    Rapids    Nat.    Bank    v.  26;  Kusterer  v.  Wise,  59  Mich.  382; 

Kritzer,  116  Mich.  688.  Moody  v.  Seaman,  46  Mich.  74. 

36  Bush  V.  Dunham,  4  Mich.  339; 
Bryan  v.  Smith,  10  Mich.  229. 
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and  a  holding  by  force,  for  the  two  offenses  are  not  only 
entirely  distinct,  but  are  inconsistent,  in  that  a  forcible 
detainer  presupposes  a  peaceable  entry,  which  would  be 
excluded  by  the  averment  that  the  entry  was  by  force. ^* 
Moreover,  two  distinct  occurrences  cannot  be  properly 
embodied  in  tlie  same  complaiiit.^^ 

The  description  of  the  premises  must  ho  sufliciently 
(h'linite  to  enable  the  officer  executing  tlie  writ  to  restore 
plaintiff  to  possession  and  exclude  the  defendant  there- 
from.*" But  the  description  may  be  amended,  even  after 
the  case  lias  been  removed  to  the  circuit  coui't  on  ap- 
peal, if  thereby  no  new  cause  of  action  is  introduced  and 
the  defendant  is  not  misled  by  the  correction  of  the  mis- 
take." 

Form  of  Complaint  for  Forcible  Entry 

County  of ,  ss: 

A.  B.,  being  duly  sworn,  complains  and  says  that  heretofore,  to  wit,  on 

the day  of ,  A.  D ,  he  was  in  the  quiet  and  peaceable 

possession    of    the    following    described    lands    (or,    tenements),    situate    in 

,  in  said   county,  to  wit,    ;    that,  on  the  day  and  year  last 

aforesaid,  C.  D.  unlawfully  entered  into  the  same  with  force,  and  expelled 
this  plaintiff  therefrom,  and  since  hitherto  has  unlawfully  been,  and  still 
unlawfully  is,  in  the  possession  of  the  same,  contrary  to  the  statute  in  such 
ease  made  and  provided;  that  this  plaintiff  is  well  entitled  to  the  possession 
of  said  lands  (or,  tenements),  and  therefore  prays  that  he  may  be  restored 
to  the  possession  of  the  same. 

A.  B. 

Subscribed,  etc. 

Form  of  Complaint  for  Forcible  Detainer 

County  of ,  ss : 

A.  B.,  ])eing  duly  sworn,  complains  and  says  that  heretofore,  to  wit,  on 

the  day  of ,  A.  D ,  he  was  in  the  quiet  and  peaceable 

possession  of  the  following  described  lands  (or  tenements),  situate  in 
,  in  said  county  to  wit, ;  that,  on  the  day  and  year  last  afore- 

38Seitz  V.   Miles,  16  Mich.  4.')6.  497;   Clark  v.  Gage,  19  Mich.  .GO?. 

39  Hoffman  v.  Harrington,  2.1  41  Oonsler  v.  Nicholas,  I.'jI  Mich. 
Mich.  146.  o29. 

40  Gardner    v.    Hickok,    l()l3    Mich. 
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said,  C.  D.  entered  the  said  lands  (or,  tenements),  and  since  hitherto  has 
unlawfully  held,  and  still  does  unlawfully  hold,  the  same  by  force,  contrary 
to  the  statute  in  such  case  made  and  provided;  that  this  plaintiff  is  well 
entitled  to  the  possession  of  the  said  lands  (or,  tenements),  and  therefore 
prays  that  he  may  be  restored  to  the  possession  of  the  same. 

A.  B. 
Subscribed,  etc. 

§  7. Issuance  of  warrant  or  summons. 

Upon  receiving  the  complaint,  the  officer  to  whom  it 
is  delivered  is  required  to  issue  his  warrant  directed  to 
the  sheriff  or  any  constable  of  the  county,  commanding 
him  to  apprehend  the  person  named  in  the  complaint 
and  to  bring  him  forthwith  before  such  officer  to  answer 
the  complaint;  or  such  officer  may,  at  the  option  of  the 
plaintiff,  issue  a  summons  against  the  defendant,  as  in 
cases  of  tenants  holding  over  after  the  expiration  of 
their  term,  and  the  same  proceedings  may  thereupon  be 
had  as  in  the  case  of  a  tenant  holding  over  after  the  ex- 
piration of  his  lease.*^ 

Instead  of  having  a  warrant  issued  to  arrest  the  de- 
fendant, the  plaintiff  may,  if  he  prefers,  have  a  sum- 
mons. Indeed,  the  courts  regard  it  as  commendable  to 
abstain  from  an  arrest  where  any  other  practice  is  al- 
lowable and  where  an  arrest  is  not  essential  to  the  plain- 
tiff's security." 

K  a  warrant  is  issued,  the  sheriff  or  constable  to  whom 
it  is  delivered  is  required  to  execute  it  by  arresting  the 
defendant  and  bringing  him  forthwith  before  the  offi- 
cer issuing  it,  and  thereupon  must  notify  the  plaintiff 
of  the  arrest.** 

§  8.  Plea. 

Upon  being  brought  before  the  officer  on  the  warrant, 
the  defendant  may  plead  not  guilty  to  the  complaint, 

*2Jud.    Act,    ch.    30,    §4;    Comp.  44Jud.    Act,    ch.    30,    §5;    Comp. 

Laws  1915,  §  13232.  Laws  1915,  §  13233.    As  to  the  sum- 

*8  Carpenter  v.  Harris,  51  Mich.  mons  and  service  of  it,  see  §  7,  post. 
223. 

2  Abbott— 39 
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and  if  he  neglects  or  refuses  to  plead,  the  officer  must 
enter  such  plea  for  him.*^ 

§  9.  Declaration. 

No  declaration  is  necessary  to  be  filed  by  the  plain- 
tiff, as  the  complaint  stands  in  the  place  of  a  deolara- 
tion."^ 

§  10.  Trial. 

On  issue  being  joined,  the  officer  issuing  tlio  warrant 
possesses  all  the  power  necessary  for  the  trial  and  de- 
termination thereof  and  must  proceed  to  hear  and  de- 
termine the  same.  For  that  purpose,  he  may  issue  sub- 
poenas for  witnesses  and  compel  their  attendance  in  like 
manner  as  justices  of  the  peace  are  authorized  to  do  in 
cases  within  their  jurisdiction.*' 

§11.  Jury. 

If,  before  proceeding  to  the  trial  of  the  issue,  either 
the  plaintiff  or  the  defendant  requests  that  it  be  tried  by 
a  jury,  a  jurj"  must  be  selected  and  summoned,  and  the 
same  proceedings  may  be  had  in  all  respects  as  upon  the 
trial  of  a  cause  by  a  jury  in  a  justice 's  court,  except  that 
the  sheriff,  if  present,  may  perform  the  same  duties  in 
the  selecting,  summoning  and  keeping  of  the  jury  as 
constables  are  authorized  to  perform  in  cases  in  justice's 
courts.  The  venire  should  be  directed  to  the  sheriff  or 
any  constable  of  the  county." 

§  12.  Judgment  on  conviction  of  defendant. 

If  the  defendant  be  convicted  upon  a  trial  before  the 
officer  who  issued  the  warrant  or  by  the  verdict  of  a 

45  Jud.    Act,    eh.    30,    S  6 ;    Comp.       Caswell  v.  Ward,  2  Doug.  374. 
Laws  191/5,  §  1.3234.  47  Jud.    Aet,    oh.    30,    §7;    Comp. 

This  ploa  is  a  waivor  of  irregulari-  Laws  191.'5,  §1323.'). 

ties    in    the    summons    and    venire.  48.Tud.    Act,    eh.    30,    §8;    Comp. 

Falkner  v.  Beers,  2  Doug.  117.  Laws   19in,   §13236. 

46  Bush  V.  Dunham,  4  Mich.  339; 
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jury  or  upon  a  plea  of  guilty  to  the  complaint,  it  be- 
comes the  duty  of  such  othcer  thereupon  to  enter  a  judg- 
ment that  the  plaintiff  have  restitution  of  the  premises, 
and  to  tax  the  costs  and  expenses  for  the  plaintiff." 

§  13.  Precept  and  execution  for  costs. 

Upon  entering  judgment  of  restitution  for  the  plain- 
tiff, the  court  will  issue  a  precept,  commanding  the 
sheriff  or  any  constable  of  the  county  to  cause  the  plain- 
tiff to  be  restored  and  put  into  full  possession  of  the 
premises,  and,  either  in  the  same  precept  or  in  a  sep- 
arate execution,  will  direct  the  taxed  costs  and  expenses 
to  be  levied  and  collected  of  the  defendant  in  the  same 
manner  as  costs  on  judgments  before  justices  of  the 
peace  in  personal  actions.*" 

§  14.  Judgment  on  failure  to  convict  defendant. 

If  the  plaintiff  fails  to  prosecute  his  complaint,  or  if 
on  the  trial  the  defendant  is  found  not  guilty,  judgment 
will  be  rendered  for  the  defendant  for  his  costs,  which 
may  be  taxed  and  collected  of  the  plaintiff  in  the  same 
manner  as  costs  are  collected  in  favor  of  a  i3laintiff  re- 
covering judgment.*^  The  commissioner  has  no  discre- 
tion in  the  matter  of  the  costs  in  such  case." 

III.  Summary  Proceedings  in  Cases  Other  Than  of 
Forcible  Entry  or  Detainer 

§  15.  In  what  cases  proceedings  lie. 

By  statute,  the  person  entitled  to  any  premises  may 
recover  possession  of  them  in  the  manner  which  will  bo 
presently  explained,  in  the  following  cases: 

1.   When   any   person   holds   over  any   lands   or   tene- 

49,Tucl.    Act,    ch.    W,    §9;    Conip.  51Jud.    Act,   ch.   .'iO,   §11;    Conip. 

Laws  1915,  §13237;    Dibell  v.   Pco-  Laws  191. "3,  §13239. 
]>]c,  22  Mich.  371.  62  Stuart    v.    Corletto,    129    Midi. 

BO.Tufl.   Act,   ch.   30,    §10;    Coiiii).  611. 
Laws  1915,  §  13238. 
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ments  after  the  time  for  which  they  were  demised  or  let 
to  him  or  to  the  person  under  whom  he  holds,"  or  con- 
trary to  the  conditions  or  covenants  of  an  executory 
contract "  for  the  purchase  of  the  lands  or  tenements 
or  the  lease  or  agreement  under  which  he  holds,"  or 
where  rent  has  become  due  on  such  lease  or  agreement 
and  demand  of  the  rent  or  possession  of  the  premises  is 
waived  therein  in  writing  and  not  included  in  the  printed 
form  of  the  lease  or  agreement. 

2,  When  any  rent  has  become  due  on  such  lease  or 
agreement  and  the  tenant  or  person  in  possession  has 
neglected  or  refused  for  seven  days  after  demand  of  the 
possession  of  the  premises,  unless  waived  as  aforesaid, 
made  in  writing  to  deliver  up  possession  of  the  premises 
or  pay  the  rent  so  due. 

3.  When  any  person  continues  in  possession  of  any 
premises  sold  by  virtue  of  a  mortgage  or  execution, 
after  the  expiration  of  the  time  limited  by  law  for  re- 
demption of  the  premises,  or  when  an  heir  or  devisee 
continues  in  possession  of  premises  sold  and  conveyed 
by  an  executor  or  administrator  under  license  from  the 
probate  court  or  under  authority  in  the  will  to  pay  the 
debts  of  the  deceased  testator  or  intestate. 

63  No  notice  to  quit  is  necessary.  quiet  title  as  against  the  contract  is 
Smith  V.  Smith,  144  Mich.  139;  Teft  proper.  Donnelly  v.  Lyons,  173 
V.   Hinchman,    76   Mich.    672;    Eyan       Mich.  515. 

V.  Mills,  129  Mich.  170;   Murphy  v.  Summary    proceedings   cannot    be 

Mclntyre,  152  Mich.  591.  brought  by  a  lessee  against  the  land- 

64  Upon  the  failure  of  the  vendee  lord  who  refuses  possession.  Chy- 
to  make  payments  as  provided  in  the  lowski  v.  Steinberg,  193  Mich.  547, 
contract  and  service  of  notice  upon  following  Freeborn  v.  La  Londe,  118 
him  declaring  the  contract  forfeited,  Mich.  662. 

the   vendor   may   bring    ( 1 )    a   suit  65  As  where  the  lessee  assigns  the 

in  equity  to  foreclose  the  contract,  lease  contrary  to  a  covenant  not  to 

(2)   an  action  of  ejectment  or   (3)  assign.    Marvin  v.  Hartz,  130  Mich, 

proceedings  under  the  statute  to  re-  26;  Eandall  v.  Chubb,  46  Mich.  311; 

cover  possession.     Lambton  Loan  &  Lewis   v.    Sheldon,    103    Mich.    102; 

Inv.   Co.   V.   Adams,   132   Mich.   350.  Wray-Austin      Machinery      Co.      v. 

If  the  premises  are  vacant  or  the  Flower,  140  Mich.  452;  Patterson  v. 

vendor   is    in   possession,   a  suit    to  Carrel,  171  Mich.  296. 
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4.  When  a  tenant  at  will  or  by  sufferance  holds  over 
after  the  determination  of  his  estate  by  notice  to  quit  as 
provided  by  law.^® 

§  16.  Status  of  vendee  in  contract  to  purchase. 

When  one  enters  into  possession  of  land  under  a  con- 
tract to  purchase,  his  estate  is  that  of  a  tenant  at  will, 
and,  being  such,  he  is  entitled  to  notice  to  quit,"  but  no 
right  of  possession  is  secured  under  a  contract  to  pur- 
chase, before  conveyance,  unless  it  is  provided  for.  In 
many  cases  such  provision  is  made,  but  it  is  not  im- 
plied from  the  mere  agreement  to  sell.  Indeed,  not  even 
a  license  to  use  the  lands  is  so  implied.^^  But  it  is  not 
necessary  that  the  right  of  possession  be  expressly  con- 
ferred. It  may  be  implied  from  other  terms  and  condi- 
tions of  the  contract,  as  that  the  vendee  shall  plant  trees 
or  otherwise  improve  the  premises.^^ 

Where  it  is  expressly  or  impliedly  given,  the  vendee 
has  the  right  to  possession  as  long  as  the  contract  rela- 
tions exist.  Therefore,  the  vendor  cannot  maintain  pro- 
ceedings against  the  vendee  for  any  act  for  which  the 
contract  might  be  forfeited,  unless  he  has  terminated 
the  contract  relations  by  notice  of  forfeiture  or  other- 
wise or  the  vendee  has  done  some  act  which  of  itself 
terminates  the  contract  relation.^** 

MJud.   Act,   ch.   30,   §12;    Comp.  58  Druse  v.  Wheeler,  22  Mich.  439; 

Laws  1915,    §13240;    Duff   v.   Hal!,  26    Mich.    189;    Buell    v.    Irwin,    24 

158     Mich.     513;     Freeborn    v.    La  Mich.  145;  Gamble  v.  Ross,  88  Mich. 

Londe,  118  Mich.  662.  315. 

The    statute    does    not    cover    the  59  Corning  v.  Loomis,  111  Mich.  23. 

case  of  a  landlord  refusing  posses-  60  Miner  v.  Dickey,  140  Mich.  518 ; 

sion  to  a  lessee.     The  lessee's  rem-  Crane    v.    O'Reilly,    8    Mich.    312; 

edy   in   such   case   is   an   action   for  Corning   v.    Loomis,    111   Mich.    23; 

damages  or  ejectment.     Chylowski  v.  Michigan  Land  &  Iron  Co.  v.  Thoney, 

Steinberg,  193  Mich.  547.  89  Mich.  226;   Murphy  v.  Mclntyre, 

67  1>^-ight  V.  Cutler,  3  Mich.  572;  152  Mich.  591. 
Crane  v.  O'Reilly,  8  Mich.  312;  Raw- 
son  V.  Babcock,  40  Mich.  330;  Hog- 
sett  V.  Ellis,  17  Mich.  351. 
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§  17.  When  rent  in  arrears. 

AVlieii  rent  lias  become  due  on  a  lease  or  agreemeut, 
the  notice  to  pay  rent  or  surrender  possession  may  be 
served  by  delivery  on  the  premises  to  a  member  of  the 
tenant's  family,  of  suitable  age  and  discretion,  with  a 
request  to  deliver  the  same  to  the  tenant.^^  An  oral 
demand  of  payment  of  rent,  followed,  on  refusal  there- 
of, by  a  written  demand  of  possession  and  notice  to  quit, 
constitutes  a  sufficient  compliance  with  the  statute  which 
requires  a  demand  in  writing  to  deliver  possession  or 
])ay  the  rent.^^  But  when  rent  is  payable  in  advance, 
the  landlord  cannot  commence  summary  proceedings 
against  the  tenant  until  after  the  time  for  which  rent 
has  been  paid  and  accepted,  even  though  by  the  terms  of 
the  lease  there  is  rent  still  due,  for  the  fact  that  rent  is 
payable  in  advance  does  not  make  the  actual  use  of  the 
leased  premises  any  the  less  the  consideration  for  such 
payment.^^  The  tenant  cannot  plead  an  independent  set- 
off as  a  defense.^* 

§  18.  Scope  of  statute  as  to  mortgag^e  and  execution 

sales. 

The  statute  giving  the  summary  remedy  when  any 
person  continues  in  possession  of  premises  sold  by  virtue 
of  a  mortgage  or  execution  after  the  expiration  of  the 
time  limited  for  redemption  applies  by  its  terms  only 
to  cases  where  there  is  a  right  of  redemption.  Where, 
therefore,  there  is  no  right  of  redemption,  as  was  once 
the  case  where  a  sale  had  been  made  in  proceedings  for 
the  foreclosure  of  a  mortgage  in  chancery,  the  summary 
remedy   is   ina])plica])lo;  ®^  but,  l)y  statute  in   1899,^^  a 

eiMiSloy  V.  Regan,  27  Mieli.  110.  66  Dowling   v.   Hannant,  78   Mich. 

62Jiuld  V.  Fairs,  5;{  Mich.  518.  115. 

63  Barber  V.  Stone,  104  Mich.  90.  66  Pub.     Acts,     1899,     No.     200; 

64. Fuller    V.    Metcalf,    189    Mich.  How.   Stat.    (2nd  ed.)    12034;    Jud. 

520.     See  generally  Tiffany,  Land-  Act,  ch.  19,  §23;  Comp.  Laws  1915, 

lord  and  Tenant,  1766.  §  12677. 
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right  of  redemption  was  created  after  tlie  sale  of  prem- 
ises in  proceedings  to  foreclose  a  mortgage  in  chancery, 
and  the  application  of  the  smnmary  remedy  has  been 
thoi-e])y  extended  to  cases  where  sales  have  been  made 
under  such  foreclosure  proceedings.^' 

It  is  well  settled  that  a  person  holding  over  after  the 
expiration  of  the  redemption  period  is  not  entitled  to 
notice  to  quit.^*  The  proceedings  to  recover  possession 
sliouki,  iiowever,  be  instituted  witliin  a  reasonable  time 
after  the  period  for  redemption  has  elapsed,  foi",  if  there 
be  any  considerable  delay,  the  question  may  arise 
whether,  from  such  failure  of  the  plaintiff  to  institute 
his  possessory  proceedings  promptly,  the  presumption 
has  not  arisen  that  he  has  consented  to  the  continued 
occupancy  and  thereby  converted  it  into  a  tenancy  for 
the  termination  of  which  a  notice  to  quit  is  necessary.^^ 

§  19.  Notice  to  quit. 

The  statute  giving  the  summary  remedy  against  a 
tenant  at  will  or  by  sufferance  holding  over  after  the  de- 
termination of  his  estate  allows  it  only  where  such  deter- 
mination has  been  by  a  notice  to  quit,''^''  unless  notice  to 
quit  has  been  waived,  as  may  be  done.'^^ 

A  notice  to  quit,  in  order  to  determine  an  estate  at 
will  or  by  suffei'ance,  must  be  an  absolute  notice.  One 
wliich  gives  the  tenant  the  option  of  remaining  upon 
tlie  payment  of  rent  is  not  sufficient  upon  which  to  base 
summary  proceedings  against  him  as  a  tenant  at  will 
or  by  sufferance  whose  estate  has  been  determined.'^ 

67  The    statute    applies    to    mort-  68  Lieblien   v.   Hansen,   178   Mich, 

gages  executed  prior  to  its  passage.  11;  Allen  v.  Carpenter,  15  Mich.  2."): 

State   Sav.   Bank   v.   Matthews,  123  Gage  v.  Sanborn,  106  Mich.  269. 

Mich.    56;     Gillani     v.    Foster,    124  69  Allen  v.  Carpenter,  15  Mich.  2S,- 

Mich.  685;   Lachman  v.  Ottawa  Cir-  (lage  v.  Sanborn,  106  Mich.  269. 

cuit  Judge,  125  Mich.  27.  70  Rajynor  v.  Haggard,  18  Mich.  72. 

Deceit  on  part  of  mortgagee,  such  71  Moody  v.  Seaman,  46  Mich.  74. 

as  to  authorize  a  redemption  by  the  72D'Arey    v.    Martyn,    63    Mich, 

mortgagor  in  equity,  is  no  defense.  602;  Gault  v.  Gault,  162  Mich.  85. 
Roff  V.  MiUer,  189  Mich.  558. 
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All  estates  at  will  '^  or  by  sufferance  '*  may  be  de- 
termined by  either  party  by  three  months'  notice  given 
to  the  other  party/*  and,  when  the  rent  reserved  in  a 
lease  is  payable  at  periods  of  less  than  three  months, 
the  time  of  such  notice  will  be  sufficient  if  it  be  equal 
to  the  interval '®  between  the  times  of  payment,  and  the 
notice  will  not  be  held  void  by  reason  of  its  mentioning 
a  day  for  the  termination  of  the  tenancy  not  correspond- 
ing to  the  conclusion  or  commencement  of  any  such 
period,  but,  in  any  such  case,  the  notice  will  be  held  to 
terminate  the  tenancy  at  the  end  of  a  period  equal  in 
time  to  that  in  which  the  rent  is  made  payable.''  In 
all  cases  of  neglect  or  refusal  to  pay  rent  on  a  lease  at 
will  or  otherwise,  seven  days'  notice  to  quit,  given  in 
writing  by  the  landlord  to  the  tenant,  will  be  sufficient 
to  determine  the  lease.  In  all  cases  of  tenancy  from 
year  to  year,  a  notice  to  quit,  given  at  any  time,  will  be 
sufficient  to  terminate  the  lease  at  the  expiration  of  one 
year  from  the  time  of  the  service  of  the  notice.'^ 

A  notice  to  quit  need  not  specify  whether  the  tenant 
is  a  tenant  at  will  or  a  tenant  at  sufferance.'^  It  also  is 
unnecessary  for  such  notice  to  specify  the  time  for  quit- 
ting; and,  if  it  does  specify  the  time,  but  fixes  it  at  a 


73  Allen  v.  Carpenter,  15  Mich.  25 
Shaw  V.  Hoffman,  25  Mich,  162 
Benfey  v.  Congdon,  40  Mich.  283 
Eamsdell  v.  Maxwell,  32  Mich.  285 
Bennett  v.  Robinson,  27  Mich.  26 
Eawson  v.  Babcock,  40  Mich.  330 
Wilson  V.  Merrill,  38  Mich.  707 
Dwight  V.  Cutler,  3  Mich.  566 
Woodrow  V.  Michael,  13  Mich.  187 
Huntington  v.  Parkhurst,  87  Mich 
38;  Knight  v.  Hartman,  81  Mich 
462;  Crane  v.  O'Reilly,  8  Mich  312 


75  Simons  v.  Detroit  Twist  Drill 
Co.,  136  Mich.  592. 

76  Barium  v.  Berger,  125  Mich. 
504. 

77Huyser  v.  Chase,  13  Mich.  98; 
Mcintosh  V.  Hodges,  110  Mich.  319; 
Barrett  v.  Cox,  112  Mich.  220;  Swart 
V.  Western  Union  Tel.  Co.,  142  Mich. 
21;  Landsberg  v.  Tivoli  Brewing 
Co.,  132  Mich.  651;  Hart  v.  Lindley, 
50  Mich.  20. 

78  How.    Stat.    (2nd    ed.)    10952; 


Moody  V.  Seaman,  46  Mich.  74.  Comp.  Laws  1915,  §  11812. 

74  Allen  V.  Carpenter,  15  Mich.  25;  79  Bennett  v.   Robinson,  27  Mich. 

Bennett  v.  Robinson,   27   Mich.   26;  26. 
Kunzie  v.  Wixon,  39  Mich.  384. 
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too  early  date,  it  will  nevertheless  be  valid,  not,  of  course, 
to  terminate  the  tenancy  at  the  time  so  fixed,  but  at  the 
end  of  the  time  prescribed  by  the  statute.  So,  if  pro- 
ceedings are  based  upon  a  notice  to  quit  specifying  a 
date  prematurely  early,  they  may  be  sustained  and  are 
perfectly  regular  if  they  be  not  commenced  before  the 
period  fixed  by  the  statute  has  elapsed.^" 

§  20.  Who  may  institute  proceeding. 

Plaintiff  must  be  entitled  to  possession.®^  A  receiver 
appointed  by  a  federal  court  may  institute  such  pro- 
ceedings in  a  court  of  this  state.*^  A  proceeding  against 
a  lessee  to  recover  possession  of  the  demised  premises 
on  account  of  the  non-payment  of  rent,  was  held  proper- 
ly brought  by  the  lessor  in  his  own  name,  although  he 
had  previously  assigned  the  rents  to  accrue  under  the 
lease,  to  a  third  person.®^  Where  the  proceeding  is  for 
holding  lands  contrary  to  the  conditions  or  covenants 
of  an  executory  contract  of  purchase,  an  assignee  of 
the  vendor  may  institute  the  proceeding  as  well  as  the 
vendor  himself.®*  The  grantee  of  a  part  only  of  land 
leased  cannot  sue  for  possession  against  a  tenant  hold- 
ing under  a  lease  of  the  whole,  although  the  lease  pro- 
vides that  upon  sale  the  lease  shall  terminate.®^  A 
widow  having  the  right  of  possession  of  land  in  behalf 
of  the  heirs  may  sue  a  tenant  at  will,  without  waiting 
for  the  assignment  of  her  dower.'^ 

80  Chamberlain  v.  Brown,  2  Doug.  contract  for  the  sale  of  lands,  op- 
120;  Hogsett  v.  Ellis,  17  Mich.  .3,51.  erates   as  an   assignment  of   all  his 

81  McGuflSe  v.  Carter,  42  Mich.  rights  in  the  lands  described  in 
497;  Pickard  V.  Kleis,  56  Mich.  604;  the  contract,  and  transfers  to  the 
Vincent  v.  Defield,  98  Mich.  84  (ef-  grantee  the  remedy  provided  by 
feet  of  second  lease).  tlie  statute  against  those  who  hold, 

82  Delano  v.  Malcolmson-Houghton  the  land  contrary  to  the  condi- 
Co.,  183  Mich.  62.  tions     of     the     contract.       Vos     v, 

88  Chamberlin  v.  Brown,  2  Doug.  Dykema,  26  Mich.  399. 

120,  note.  86  Abeel  v.  Hubbell,  52  Mich.  37. 

84  An  absolute  warranty  deed  86  Moody  v.  Seaman,  46  Mich.  74. 
from    the    vendor    in    an    executory 
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§  21.  Complaint. 

The  person  or  persons  entitled  to  the  possession  of 
the  premises,  his  or  their  agent  or  attorney  may  make 
complaint  in  writing  and  on  oath  and  deliver  it  to  a 
circuit  court  commissioner,  or  to  a  justice  of  the  peace 
of  the  city  or  township  where  the  premises  are  located 
[or  of  any  adjoining  or  contiguous  city  or  township], 
setting  forth  that  the  person  complained  of  is  in  posses- 
sion of  the  lands  or  tenements  in  question,  describing 
them,  and  holds  them  unlawfully  and  against  the  rights 
of  the  plaintiff;  ^"^  but  a  justice  of  the  peace  will  not  have 
jurisdiction  when  a  circuit  court  commissioner  resides 
in  the  same  toAvnship  or  city,  unless  such  circuit  court 
commissioner  is  absent  from  the  county  ot  is  interested 
in  the  case  either  as  principal,  agent  or  attorney.'*  The 
complaint,  however,  need  not  allege  the  absence  or  in- 
terest of  the  commissioner  when  the  proceedings  are 
brought  before  a  justice  of  the  peace.®' 

The  complaint  must  show  that  the  plaintiff  is  entitled 
to  the  possession  of  the  premises  at  the  time  of  making 
it.'°  This  is  a  jurisdictional  requirement,  in  the  absence 
of  which  any  judgment  rendered  in  favor  of  the  plain- 
tiff in  the  proceedings  will  be  void.®*  A  complaint, 
llierefore,  which  shows  only  that  the  plaintiff  became 
on  titled  to  the  possession  before  the  proceeding  was  in- 

87Jiul.  Act,  ch.   30,   §13;    Comp.  same    unlawfully    and    against    the 

Laws     1915,     S  13241.       The     1919  rights  of  this  plaintiff, 

amendments  require  the  addition  of  A.  B. 

matter  in  the  text  in  brackets.  Subscribed,  etc. 


Form  of  Complaint  for  Unlaw- 
fully Holding  Over. 


88  Jud.    Act,    ch.    30,    §  3 ;    Comp. 
Laws    1915,    §  13231,    amended    by 
County  of ,  ss.  pub    ^p^g  jgjg^  ^o.  172. 

A.  B.,  being  duly  sworn,  complains  89  Grand    Rapids    Nat.    Bank    v. 

and  says  that  C.  D.  is  in  possession  Kritzer,  116  Mich.  688. 

of  the  following  described  lands  (or,  90  Bush  v.  Dunham,  4  Mich.  339; 

tenements),  situate  in  the of  Bryan  v.  Smith,  10  Mich.  229. 

,    in    said    county:    (Describe  91  Allen  v.  Carpenter,  15  Mich.  25; 

the  premises;)  and  that  he  holds  the  Bryan  v.  Smith,   10   Mich.   229. 
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Htituled  would  not  confer  jurisdiction.'^  The  specific 
ground  upon  which  the  plaintiff  claims  the  possession 
of  the  premises  need  not  be  set  forth  in  the  complaint,®^ 
but  may  be  if  the  plaintiff  so  desires;  but  the  express  al- 
legation of  the  existing  right  of  the  plaintiff  to  the  pos- 
session can  be  dispensed  with  only  by  setting  out  the 
paHicular  facts  which  show  the  right  to  be  an  existing 
one,®*  and,  where  the  plaintiff  elects  to  set  out  in  full 
the  particular  facts  to  bring  his  case  within  the  statute, 
rather  than  to  avail  himself  of  the  general  form  which 
the  statute  authorizes,  he  must  omit  no  fact  which  is 
essential  to  his  case  or  which  is  necessarily  included  in 
or  implied  by  the  general  form  of  complaint.®^ 

The  complaint  is  of  the  nature  of  a  pleading,  and 
therefore  the  degree  of  certainty  with  w^hich  it  should 
describe  the  premises  should  be  measured  by  the  rules 
of  pleading  rather  than  by  those  which  govern  contract*. 
Although  the  statute  has  not  specified  the  degree  of 
precision  with  which  the  premises  should  be  described, 
tlie  nature  of  the  proceeding  itself,  and  the  circumstance 
that  the  law  declares  that  the  lands  or  tenements  shall 
be  described,  sufficiently  indicate  the  necessity  of  a  de- 
scription so  definite  and  intelligible  as  prima  facie  to 
designate  and  identify  the  premises  intended.®^  It 
should,  as  a  general  rule,  be  sufficiently  definite  to  en- 
able the  officer  executing  a  writ  of  restitution  contain- 
ing the  description  to  restore  tlie  plaintiff  to  possession 
and  exclude  the  defendant.®''  In  proceedings  to  obtain 
possession  of  land  bouglit  on  a  mortgage  foreclosure 
sale,  it  is  sufficient  to  follow  tlie  descrij^tion  in  the  mort- 
gage, especially   if  the   mortgagor  himself  retains  pos- 

92  Bryan  V.  Smith,  10  Mich.  229.  95  Bryan  v.  Smith,   10   Midi.  229. 

93  Bennett  v.  Robinson,  27  Mich.  96  Clark  v.  Gage,  19  Mieh.  507; 
26;  Kusterer  v.  Wise,  59  Mich.  382;  C.avdner  v.  Hickock,  102  Mich.  497. 
Moody  V.  Seaman,  46  Mich.  74;  97  Gardner  v.  Hickock,  102  Mich. 
Gault  V.  Stormont,  51  Mich.  636.  497. 

M  Bryan  v.  Smith,  10  Mich.  229. 
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session.^^  Mistakes  in  the  description  may  be  corrected 
by  amendment  if  thereby  no  new  cause  of  action  is  in- 
troduced and  the  defendant  is  not  misled.^^ 

The  complaint  must  be  on  oath,  and,  if  not  properly 
verified,  will  confer  no  jurisdiction  upon  the  commis- 
sioner or  justice  to  entertain  the  proceedings.^ 

There  should  be  no  considerable  delay  between  the 
making  of  the  complaint  and  the  delivery  of  it  to  the 
commissioner  or  justice;  but  a  delay  of  one  day  will  not 
render  the  proceedings  invalid,  and  the  general  rule  is 
that,  where  there  is  no  such  considerable  delay  that  the 
complaint  might  be  deemed  abandoned  and  so  to  have 
become  functus  officio,  the  proceedings  will  not  be  in- 
valid.^ 

§22.  Summons. 

Upon  receiving  the  complaint,  it  becomes  the  duty 
of  the  officer  to  whom  it  is  delivered  to  issue  a  summons 
directed  to  the  sheriff  or  any  constable  of  the  county, 
commanding  him  to  summon  the  defendant  to  be  and 
appear  before  such  officer  at  a  time  and  place  therein 
to  be  specified,  not  less  than  three  nor  more  than  six 
days  from  the  issuing  thereof,  to  answer  the  complaint 
[unless  such  complaint  shall  be  based  upon  a  default 
made,  or  contrary  to  the  conditions  or  covenants  of  any 
executory  contract  for  the  purchase  of  lands  or  tene- 
ments, in  which  case  the  summons  shall  be  returnable 
as  aforesaid  in  not  less  than  five  nor  more  than  thirty 
days  from  the  issuing  thereof].^    There  must  be  at  least 

98  Cook  V.  Wiles,  42  Mich.  439.  2  Gruler   v.   McEoberts,   48  Mich. 

99  Gensler  v.  Nicholas,  151  Mich.       316. 

529.  3Jud.    Act,   ch.    30,    §14;    Comp. 

ISeitz    V.    Miles,    16    Mich.    456;  Laws  1915,  §13242,  as  amended  by 

Miles  V.  Goffinet,  16  Mich.  472.  Pub.    Acts    1919,    No.    267.       The 

That  complaint  was  sworn  to  in  amendment  is  the  matter  in  the  text 

another  county   than   that   in   which  in  brackets. 

the  land  lay  is  not  fatal.    Patterson  The    summons   is   not   invalid   be- 

▼.  Hogstein,  183  Mich.  470.  cause  dated  on  the  day  after  plain- 
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three  entire  days  intervening  between  the  issuing  of 
the  summons  and  the  return  day,  that  is,  neither  the 
day  on  which  the  summons  is  issued  nor  the  return  day 
can  be  counted  as  one  of  the  three  days,*  and  it  has  been 
held  that  a  Sunday  cannot  be  counted  as  one  of  the  three 
days.* 

The  officer  to  whom  the  summons  is  delivered  is  re- 
quired to  serve  it  at  least  two  days  before  the  time  of 
appearance  mentioned  therein,  by  delivering  to  the  de- 
fendant, if  to  be  found  within  the  county,  a  copy  there- 
of; but,  if  the  defendant  be  not  so  found,  it  must  be 
served  by  leaving  the  copy  at  the  usual  place  of  abode 
of  the  defendant  in  the  presence  of  some  person  of  suit- 
able age  who  must  be  informed  of  its  contents.  This  was 
the  governing  statute  prior  to  the  1919  amendment  which 
added  the  following  provisions:  "except  in  cases  which 
may  be  brought  upon  a  complaint  based  upon  a  default 
or  contrary  to  the  conditions  of  an  executory  contract 
for  the  purchase  of  lands  or  tenements,  in  which  case  the 
summons  shall  be  served  personally  upon  the  defendant 
therein  mentioned  at  least  two  days  before  the  time  of 
appearance  mentioned  therein  by  delivering  to  the  de- 
fendant, if  to  be  found  within  the  county,  a  copy  thereof, 
but  if  the  defendant  shall  not  be  found  and  upon  proof 
by  affidavit  by  any  of  the  following  facts:  first,  that  the 
defendant  resides  out  of  the  State;  second,  that  the  de- 
fendant is  a  resident  of  this  State,  and  that  process  for 
his  appearance  has  been  duly  issued  and  that  the  same 
could  not  be  served  by  reason  of  his  absence  from  or  con- 
cealment within  this  State,  or  by  reason  of  his  continued 
absence  from  his  place  of  residence;  or  third,  that  it  can- 
not be  ascertained  in  what  State  or  country  the  defendant 
resides.    An  order  for  the  appearance  of  such  defendant 

tiff  verified  the  complaint.     Patter-  B  Simonson    v.    Durfee,    50    Mich, 

son  V.  Hogstein,  183  Mich.  470.  80;  Caupfield  v.  Cook,  92  Mich.  626. 

4Sallee  v.   Ireland,  9  Mich.   154; 
Everts  v.  Flak,  44  Mich.  515. 
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may  be  entered  by  the  officer  receiving  this  complaint. 
Such  order  shall  be  published  within  five  days  after  it 
shall  be  entered  in  some  newspaper  printed  in  the  county 
or  in  such  paper  as  the  court  may  direct,  once  in  each 
week  for  three  weeks  in  succession,  and  shall  contain  the 
date,  time  and  place  set  for  the  hearing  of  such  cause."  ^ 
The  substituted  service  which  is  authorized  when  the 
defendant  cannot  be  found  is  absolutely  void  and  con- 
fers no  jurisdiction,  if  made  within  the  time  allowed  for 
making  personal  service.'  In  computing  the  time  allowed 
for  personal  service,  it  is  now  well  settled  in  this  state 
that  the  day  of  service  is  to  be  excluded  and  the  appear- 
ance day  included,  so  that  the  summons  may  be  person- 
ally served  as  late  as  the  second  day  before  the  return 
day,  but  not  later.*  Thus  a  summons  returnable  on 
Saturday  may  be  served  on  the  preceding  Thursday  and 
not  later.  If,  however,  a  Sunday  intervenes,  it  also  is  to 
be  excluded  in  computing  the  time.®  A  summons,  there- 
fore, returnable  on  Monday  cannot  be  served  later  than 
the  preceding  Friday.  A  personal  service  made  after  the 
time  limited  therefor  is  of  no  greater  validity  than  a 
substituted  service  made  within  that  time. 

§  23.  Proceedings  on  return  of  summons  personally 
served. 
Upon  the  return  of  the  summons,  if  it  be  returned  duly 
served  and  the  defendant  appears,  he  may  plead  not 
guilty  to  the  complaint,  but  if  he  neglects  or  refuses  so  to 
plead,  the  officer  must  enter  such  ]ilea  for  him.  The  issue 
Ihiis  formed  is  to  be  tried  and  judgmeiil   I'oudered  and 

ejiul.    Act,    ch,    30,    §in;    Comp.  Mieh.  247;  Everts  v.  Fisk,  44  Mich. 

Laws  1915,  §  1324.^,  as  amended  by  515.     See  also  Salleo   v.   Ireland,  !> 

Pub.  Acts  1919,  No.  267.  Mich.  154. 

TCrozier  v.  Allen,  117  Mich.  171.  9  Caupfield  v.  Cook,  92  Mich.  626; 

8  People  V.  Barry,  93   Mich.   542;  Simonson    v.   Durfee,   50    Mich.    80; 

Crozier  v.  Alien,  117  Mich.  171;  Peo-  Crozier  v.  Allen,  117   Mich.   171. 
pie  V.  Clay  Tp.  Highway  Com'r,  38 
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tliu  same  proceeding's  had  thereon  in  all  respects,  includ- 
ing the  taxation  of  costs  and  the  collection  thereof,  as  in 
cases  of  forcible  entry  or  detainer. 

If  it  is  claimed,  either  upon  the  trial  before  such  officer 
or  upon  the  trial  of  any  appeal  to  the  circuit  court,  that 
the  plaintiff  is  entitled  to  the  possession  of  the  premises 
in  consequence  of  the  nonpayment  of  any  sum  of  money, 
due  either  as  rent  or  as  a  part  or  portion  of  the  purchase- 
money  of  the  premises  under  a  contract  in  writing  for  the 
purchase  thereof,  the  statute  provides  that  the  officer  or 
the  court  or  the  jury,  if  the  case  is  tried  l)y  a  jury,  shall 
ascertain  and  determine  the  amount  due  the  plaintiff  and 
that  sucii  amount  shall  be  stated  in  the  judgment;  ^°  but 
such  statement  in  the  judgment  is  not  a  part  of  the  judg- 
ment and  is  not  binding  upon  tiie  plaintiff  in  an  action 
to  recover  tlie  rent  or  purchase-money  due." 

On  the  trial,  it  is  competent  for  the  juiy  or  officer  be- 
fore whom  the  trial  is  had  to  find  the  defendant  guilty 
of  forcibly  or  unlawfully  holding  over  or  detaining  the 
jjremises  described  in  the  complaint  or  any  part  of  them, 
and  judgment  may  be  rendered  in  accordance  with  such 
linding.^^ 

As  in  the  proceeding'  in  case  of  a  forcible  entry  or  de- 
tainer, no  declaration  is  necessary.  The  complaint  stands 
in  lieu  of  a  declaration." 

§  24.  Effect  of  general  appearance  by  defendant. 

All  appearance  and  plea  of  the  general  issue  by  the 
(It't'eiidant  will  operate  as  a  waiver  of  any  irregularities 
in  the  summons  or  in  the  manner  in  which  it  was  served, 
this  being  only  a  particular  instance  of  the  principle  that 
a  general  appearance  by  the  defendant  is,  in  effect,  a 

lOJud.   Act,   ch.   30,    §16;    Conip.  12Jud.   Act,   eh.   30,    §29;    Coniji. 

Laws     1915,     §13244;      Fowler     v.  Laws  1915,  §  13357. 

Breflin,  98  Mich.  133.  13  Caswell  v.  Ward,  2  Doug.  374; 

"McAloy  V.  Ryan,  27  Mid).  110;  Bush  v.  Dunham,  4  Mich.  339. 
Bauer  v,  Wasson,  66  Mich.  256. 
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waiver  of  any  defects  in  the  process  or  the  service 
thereof,  whether  they  be  merely  irregularities  or  such 
as  render  the  process  or  the  service  utterly  void,  and 
even  of  the  entire  absence  of  process." 

§  25.  Effect  of  plea  of  general  issue. 

A  plea  of  the  general  issue  puts  in  issue  every  ma- 
terial allegation  of  the  complaint,  but  it  does  not  put  in 
issue  the  title  to  the  premises."  The  statute  contem- 
plates a  plea  of  the  general  issue  simply,  and  under  it 
the  defendant  may  adduce  evidence  tending  to  disprove 
that  the  plaintiff  is  entitled  to  the  possession  of  the 
premises  or  that  the  defendant  unlawfully  holds  them 
against  the  right  of  the  plaintiff.^^  A  tenant  is  estopped 
from  disputing  the  title  of  the  landlord,  or  of  any  person 
who  succeeds  to  his  right,  so  long  as  the  tenant  holds 
the  possession  originally  derived  from  him,  or,  in  other 
words,  he  cannot  contest  the  title  under  which  he  en- 
tered; but  this  principle  does  not  preclude  him  from 
showing,  when  sued  by  the  person  under  whom,  as  land- 
lord, he  entered,  that  such  person's  title  has  expired  or 
has  been  extinguished  by  his  own  act  or  by  operation  of 
law."  The  basis  of  this  estoppel  is  the  fact  of  the  ten- 
ant's possession.  When,  therefore,  a  tenant  has  been 
actually  or  constructively  evicted  or  has  surrendered  the 
premises,  he  is  at  liberty  to  contest  the  landlord's  title." 

§  26.  Title  to  land  cannot  be  tried. 

It  is  well  settled  that,  in  these  summary  proceedings, 
including  those  for  forcible  entries  and  forcible  detain- 

HFalkner  v.  Beers,  2  Doug.  117;  497;  Jenkinson  v.  Winans,  109  Mich. 

Stewart  V.  Hill,  1  Mich.  265;  Pardee  524;    Balch   v.   Eadford,   182   Mich. 

V.  Smith,  27  Mich.  33.  292. 

16  Millers  v.  Havens,  51  Mich.  482.  18  McGuffie    v.    Carter,    42    Mich. 

16  Hill  V.  Carter,  101  Mich.  158;  497;  Nims  v.  Sherman,  43  Mich.  45; 
McGuffie  V.  Carter,  42  Mich.  497.  Jenkinson  v.  Winans,  109  Mich.  524; 

17  McGuffie    V.    Carter,    42    Mich.  Balch  v.  Radford,  182  Mich.  292. 
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ers,  the  title  to  land  cannot  be  tried.  When  it  appears 
that  the  title  is  necessarily  involved,  the  officer  before 
whom  they  are  pending  should  dismiss  the  proceedings 
as  beyond  his  jurisdiction,  and  this  is  as  true  of  the  cir- 
cuit court  upon  appeal  as  of  the  officer  before  whom  the 
proceedings  were  instituted.  The  question  in  these  cases 
is  simply  whether  there  is  a  wrongful  withholding  of  the 
premises  from  the  plaintiff,  and,  when  it  appears  that 
this  depends  upon  a  controverted  question  of  title,  it  is 
the  end  of  the  case.^*  Although  a  homestead  right  may 
not  be  in  strictness  an  estate,  it  is  a  matter  of  title  and 
cannot  be  tried  in  proceedings  of  this  nature.'*^  But  the 
fact  that  the  validity  of  the  mortgage  sale  or  the  execu- 
tion sale  under  which  a  plaintiff  claims  the  right  of  pos- 
session comes  into  question  does  not  oust  the  officer  of 
jurisdiction.^^ 

It  is  not  necessary  for  the  defendant,  in  order  to  make 
it  appear  that  the  title  to  land  is  in  question  and  hence 
that  the  proceedings  must  be  dismissed,  to  plead  title. 
Indeed,  a  mere  plea  of  title  without  some  showing  will 
not  defeat  the  proceedings.  It  is  necessary  that  it  ap- 
pear by  some  showing  that  the  title  is  really  in  question, 
and  this  may  be  done  either  under  a  plea  of  title  or  with- 
out it  under  the  statutory  plea  of  the  general  issue.^^ 

When  the  title  to  the  premises  is  necessarily  involved 

19  Butler  V.  Bertrand,  97  Mich.  59;  ker  v.  Case,  155  Mich.  497;   Meeske 
Bennett  v.   Robinson,  27   Mich.   26;  v.  Miller,  138  Mich.  87. 
Fobs  v.   Van  Driele,   47  Mich.   201;  But   a   mere    claim    of   title    does 
Miller  v.  Havens,  51  Mich.  482;  Mul-  not  defeat  the  proceeding.    Sayles  v. 
der  V.  Corlett,  54  Mich.   80;    Riggs  Murphy,    201    Mich.    73;    Balch    v, 
V.    Sterling,    51    Mich.    157;    Vos   v.  Radford,  182  Mich.  292,  297. 
Dykema,  26  Mich.  399 ;   Hoffman  v  20  Riggs  v.  Sterling,  51  Mich,  157. 
Clark,  63  Mich.  175;  Hill  v.  Olin,  82  21  Gage  v.  Sanborn,  106  Mich.  269; 
Mich.  643;  Drake  v.  Happ,  92  Mich.  Lieblien  v.  Hansen,  178  Mich.  11. 
580;  Barrett  v.  Cox,  112  Mich.  220;  22  Butler  v.  Bertrand,  97  Mich.  59; 
Jenkinson  v.  Winans,  109  Mich.  524;  Barrett  v.  Cox,  112  Mich.  220;  Chap- 
Northern  Michigan  Building  &  Loan  man    v.    Nehman,    128    Mich.    295; 
Ass'n  V.  Fors,  171  Mich.  331;  Par-  Tefft  v.  Teflft,  154  Mich.  239. 
2  Abbott— 40 
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ill  a  controversy  as  to  the  right  of  possession,  the  appro- 
priate remedy  is  ejectment.^' 

§  27.  Proceedings  when  defendant  does  not  appear. 

If  the  defendant  fails  to  appear  on  the  return  of  the 
summons  and  it  has  been  returned  duly  served,  the  offi- 
cer who  issued  it  may,  in  his  discretion,  adjourn  the 
hearing  not  more  than  six  days  from  the  return  of  the 
summons,  and,  on  the  day  to  which  the  hearing  is  so 
adjourned,  if  the  defendant  appears,  the  same  proceed- 
ings are  to  be  had  as  if  the  defendant  had  appeared  at 
the  return  of  the  summons.^* 

If  the  defendant  fails  to  appear  on  the  return  of  the 
summons  and  there  be  no  adjom-nment,  or  if  the  defend- 
ant fails  to  appear  on  the  day  to  which  the  hearing  has 
been  adjourned,  the  officer  is  required  to  note  such  fail- 
ure in  the  minutes  of  his  proceedings  and  proceed  to 
hear  the  complaint  and  to  in(]uire  into  the  truth  thereof.'** 
It  is  incumbent  upon  the  plaintiff  to  prove  the  material 
allegations  of  his  complaint  by  competent  evidence  in 
the  same  manner  as  if  the  defendant  had  appeared  and 
pleaded  not  guilty.  The  fact  that  the  complaint  is  on 
oath  as  required  by  the  statute  does  not  relieve  him  of 
the  burden  of  making  proof  of  his  claim.'*^ 

If  the  officer  is  satisfied  that  the  complaint  is  true  and 
that  the  plaintiff  is  entitled  to  restitution  of  the  premises, 
it  is  liis  duty  to  render  judgment  accordingly,  tax  the 
costs  for  the  plaintiff  and  issue  a  writ  of  restitution  and 
process  for  the  collection  of  the  costs  as  in  other  cases 
and  with  the  like  effect.^''' 

§28.  Costs. 

Costs  in  cases  brought  before  justices  of  the  peace  are 
to  ])e  taxed  by  the  same  rules  as  those  in  cases  brought 

23Foss    V.  .Van    Driele,   47    Mich.  Laws   1915,    §13246. 

201;   Duff  V.  Hall,  158  Mich.  51.3.  26  Butler  v.  Bertraud,  97  Mich.  50. 

24Jud.    Act,  ch.  ;50,   §17;    Comp.  27  Jud.   Act,  ch.   30,    8  18;    Comi% 

Laws   1915,   §  13245.  Laws  191.3,  §  1.3246. 

26  Jud.    Act,  ch.  30,   §18;    Comp. 
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before  a  commissioner.^"  Since  not  expressly  required 
by  statute,  requiring  security  for  costs  from  a  nonresi- 
dent is  discretionary.^* 

IV.  General  Matters  Relating  to  Both  Proceeding.s 

§29.  Adjournments. 

Aftei"  an  issue  lias  been  joined  n])on  a  complaint  in 
proceedings  of  tins  kind,  tbe  liearing-  may  be  adjourned 
from  time  to  time  as  may  be  necessary,  upon  sutlicient 
cause  being  shown.^*' 

If  the  hearing  be  adjourned  on  the  application  of  a 
defendant  proceeded  against  by  warrant  for  a  forcible 
entry  or  forcible  detainer  and  the  plaintiif  does  not  con- 
sent to  the  adjournment,  the  defendant  must  continue 
during  the  time  of  the  adjourament  in  the  custody  of 
the  sheriff  or  constable,  unless  he  gives  a  bond  to  the 
plaintiff  in  the  penal  sum  of  fifty  dollars,  with  sufficient 
surety  to  be  approved  by  the  officer  issuing  the  warrant, 
conditioned  to  pay  all  such  costs  as  shall  be  awarded 
against  him  in  the  cause. ^^ 

§  30.  Powers  of  officer  to  compel  obedience  to  process 
and  orders. 

Tlie  oilicer  before  whom  proceedings  are  had  for  re- 
covering the  possession  of  lands  possesses  all  necessary 
powers  for  issuing  subpoenas,  compelling  the  attendance 
of  witnesses  and  enforcing  obedience  to  all  orders  and 
process  lawfully  made  or  issued  ))y  hini.^^ 

28  Dihcll  V.  Pooplr,  22  Mich.  .371.  Continuance   indopendont  of  stat- 

29  Reft"  V.   Miller,  189  Mich.  .'jaS.         iito,   sec   Caswell   v.   Ward,   2   Doug. 
SOJud.   Act,   ch.    :]n,    §19;    Comp.       .''.74. 

Laws  191.1,  §1:5247,  as  amended  by  31  Jud.   Act,   ch.    XO,    §20;    Comp. 

Pub.  Acts  1919,  No.  267.     Prior  to  Laws  191.'3,   §  L3248. 

the  amendment  it  was  provided  that  32  Jud.   Act,   ch.   ?^0,    S  21  ;    Comp. 

the  adjournment   should   not   exceed  Laws  191.",  §  L3249. 

thirty  days  in  all.    See  also  Latimer 

V.  Woodward,  2  Doug.  368. 
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§  31.  Punishment  of  jurors  and  witnesses. 

The  statute  provides  that  every  person  summoned  as  a 
juror  or  subpoenaed  as  a  witness  who  fails  to  appear  or, 
appearing,  refuses  to  serve  or  testify,  shall  forfeit  and 
pay  for  eveiy  such  refusal,  unless  some  reasonable  ex- 
cuse be  shown,  such  fine,  not  exceeding  ten  dollars,  as  the 
officer  before  whom  the  proceedings  are  instituted  thinks 
proper  to  impose;  and  such  officer  is  authorized  and  re- 
quired to  issue  an  execution  for  the  collection  thereof, 
directed  to  the  sheriff  or  any  constable  of  the  county,  in 
the  same  manner  and  with  the  like  effect  as  justices  of 
the  peace  are  authorized  to  do  in  cases  of  similar  fines 
imposed  by  them.*^ 

§  32.  Action  by  plaintiff  to  recover  double  damages. 

A  plaintiff  who  obtains  restitution  of  any  premises  is 
entitled  to  an  action  of  trespass  on  the  case  against  the 
defendant  and  may  recover  double  damages  from  the 
time  of  the  forcible  entry  or  forcible  detainer  or  of  the 
notice  to  quit  or  demand  of  possession,  as  the  case  may 
be,^*  but,  if  the  owner  of  the  premises  accepts  reason- 
able compensation  for  the  use  and  occupation  of  the 
premises  or  sues  for  such  compensation,  he  will  be  held 
thereby  to  have  waived  his  right  to  recover  double  dam- 
ages under  the  statute.^^ 

The  right  to  a  recovery  of  double  damages  depends 
upon  the  statute,  and  the  case  is  penal  in  character. 
There  can  be  no  equitable  construction  to  aid  the  remedy. 
The  statute  must  be  strictly  followed  and  the  settled 
rules  of  law  relating  to  such  actions  must  be  adhered  to. 

33  Jud.  Act,  ch.  30,  §  22 ;  Comp.  cannot  recover  damages  for  being 
Laws  1915,  §  13250.  disturbed  in  his  unlawful  possession, 

34  Jud.  Act,  ch.  30,  §23;  Comp.  but  may  sue  for  injuries  to  his  per- 
Laws  1915,  §  13251.  son  and  property  resulting  from  his 

Statute   is    constitutional.      Schel-  eviction.     Mclntyre  v.  Murphy,  152 

lenberg  v.  Frank,  139  Mich.  183.  Mich.  591. 

A  person  evicted  contrary  to  the  36  Hogsett  v.  Ellis,  17  Mich.  351, 

forcible  entry  and  detainer  statute  370. 
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There  is  no  provision  to  recover  or  double  anything  else 
than  '*  damages, "  whatever  may  enter  into  them.  Noth- 
ing except  what  is  found  as  "damages"  is  authorized  to 
be  doubled,  and,  in  doubling  the  damages  found,  the 
language  of  the  verdict  or  finding  must  control,  so  that 
the  finding  of  an  amount  as  "rent"  or  "interest"  will 
not  authorize  the  doubling  of  such  amount  under  the 
statute. ^^  The  fact  that  the  defendant  held  possession  of 
the  premises  because  he  in  good  faith  believed  he  had  the 
right  to  do  so  does  not  preclude  the  right  to  double  the 
damages.'' 

§  33.  Appeals  to  circuit  court. 

It  is  provided  by  the  statute  that  either  party,  con- 
ceiving himself  aggrieved  by  the  determination  or  judg- 
ment of  the  commissioner  or  other  officer,  may  appeal 
therefrom  to  the  circuit  court  for  the  same  county  within 
the  same  time  and  in  the  same  manner  and  return  may 
be  compelled,  and  the  same  proceedings  had,  as  near  as 
may  be,  and  with  the  like  effect,  as  in  cases  of  appeals 
from  judgments  rendered  before  justices  of  the  peace, 
and  costs  may  be  awarded  and  collected  in  the  circuit 
court  in  the  same  manner.'^ 

The  circuit  court  may  grant  special  leave  to  appeal 
after  the  time  for  appealing  as  a  matter  of  right  has  ex- 
pired, as  in  ordinary  cases  before  justices  of  the  peace.'' 

An  affidavit  for  appeal  in  the  common  form  on  appeal 
from  justices  of  the  peace  is  sufficient  for  an  appeal  in 
proceedings  of  this  nature.*" 

If  the  appeal  is  taken  by  the  defendant,  the  appeal 

36  Howser    v.    Meleher,    40    Mich.  Provisions  of  the  justice  'a  act  do 

185.  not  govern  except  so  far  as  expressly 

87  Lane  v.  Ruhl,  103  Mich.  38.  adopted.    Hoffman  v.  Fidelity  &  De- 

SSJud.    Act,    ch.    30,     24;    Comp.  posit  Co.,  184  Mich.  210. 

Laws   1915,    §  13252.     As   to   costs,  39  Bearse  v.  Aldrich,  40  Mich.  529. 

see  Voight  Brewery   Co.    v.   Wayne  40  Hanaw  v.  Bailey,  83  Mich.  24, 

Circuit  Judge,  108  Mich.  356. 
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bond  must  be  in  a  penalty  to  be  fixed  by  the  officer  taking 
the  same,  not  less  than  double  the  amount  of  the  annual 
rental  value  of  the  premises  in  dispute,  to  be  determined 
by  the  commissioner,  must  be  executed  by  two  or  more 
sufficient  sureties  and,  in  addition  to  the  usual  conditions 
of  an  appeal  bond,  must  contain  a  further  condition  that, 
if  the  plaintiff  obtain  restitution  of  the  premises^,  the 
defendant  will  forthwitli  pay  all  rent  due  or  to  become 
due  the  plaintiff  for  the  premises  described  in  the  com- 
plaint, or  the  rental  value  thereof,  up  to  the  time  the 
plaintiff  obtains  possession,  tog-ether  with  costs  of  suit  in 
prosecuting  the  complaint  and  obtaining  restitution  of 
the  premises.*^  The  sureties  must  justify  their  respon- 
sibility in  writing  under  oath  and  the  justification  should 
be  indorsed  upon  the  bond.*^  The  statute  does  not  in 
express  terms  provide  that  the  commissioner  shall  in- 
dorse on  the  bond  either  that  he  fixed  the  penalty  or 
approved  the  bond,  but,  when  he  takes  a  bond  contain- 
ing a  certain  penalty  and  grants  an  appeal  by  making 
a  return  to  the  circuit  court  of  the  proceedings  had  be- 
fore him,  with  the  affidavit  and  bond  on  appeal,  it  will  be 
presumed  in  favor  of  the  jurisdiction  of  the  circuit  court 
that  he  not  only  approved  the  bond,  but  fixed  the  penalty 
of  it  in  accordance  with  law."  If  the  plaintiff  obtains 
restitution  of  the  premises,  he  may,  at  his  election,  sue 
and   recover   on   the   appeal   bond   or  bring  his   action 

41  Jud.   Aet,  eh.   30,    §24;    Comp.  Evidence    in    action   on  bond,  see 

Laws  1915,  §  13252.  Vincent  v.  Defield,  105  Mich,  315, 

Meaning  of  "rent"  and  "rental  Two  year  statute  of  limitation  ap- 

value, ''  see  Hoffman   v.  Fidelity  &  plicable  to  bonds  given  on  appeals 

Deposit  Co.,  184  Mich.  210.  in  general   from  justice  courts  does 

Deputy  county  clerk  may  approve  not   apply.      Hoffman   v.  Fidelity   & 

bond.    Cole  v.  Wayne  Circuit  Judge,  Deposit  Co.,  184  Mich.  210. 

106  Mich.  692.  42Jud.    Act,    eh.    78,    §4;    Comp. 

Sureties    are    not    discharged    by  Laws  1915,  §14404;  Cole  v.  Wayne 

failure  to  issue  execution  for  costs  Circuit  Judge,  106  Mich.  692. 

against    principal    on    bond    within  43  Hanaw  v.  Bailey,  83  Mich.  24. 
thirty   days.      Bauer   v.   Wasson,   66 
Mich,  256. 
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against  tho  defendant  to  recover  double  damages,  as 
above  explained.**  But  after  electing  to  sue  on  the  bond, 
he  cannot  bring  the  action  for  damages."  The  circuit 
court  to  which  an  appeal  has  been  takeii  may,  in  its  dis- 
cretion, order  the  appellant  to  file  an  additional  appeal 
bond,*^  and  may  order  the  appeal  dismissed,  if  such  order 
l)e  not  complied  with.  Where  the  defendant  appeals 
from  a  judgment  for  the  restitution  of  the  premises  and 
is  ordered  by  the  circuit  court  to  give  an  additional  bond, 
but  fails  to  comply  with  the  order,  the  court  cannot  enter 
a  judgment  of  ouster,  there  being  no  hearing  on  the 
merits,  but  has  power  only  to  make  an  order  dismissing 
the  appeal.*''' 

Form  of  Bond  on  Appeal  by  Defendant  in  Forcible  Entry  and  Detainer 

Know  all  men  by  these  presents,  that  wc,  C.  D.,  as  principal,  and  E.  F. 
and  Ct.  H.,  as  sureties,  are  held  and  firmly  bound  unto  A.  B.  in  the  sum 

of   dollars,  lawful  money,  to  be  paid  to  the  said  A.  B.,  his  heirs, 

executors,  or  administrators,  to  the  payment  of  which  sum  well  and  truly 
to  be  made  wc  bind  ourselves,  our,  and  each  of  our,  heirs,  executors  and 
a'dministrators,  jointly   and   severally,  firmly   by   these   presents. 

SeaJed  with  our  seals,  and  dated  this day  of ,  iu  the  year 

one  thousand  nine  hundred    

Whereas  judgment  was  rendered  on  the    day  of    ,  A.   D. 

,  by  C.  R.,  a  circuit  court  commissioner  of  the  county  of ,  in 

favor  of  the  said  A.  B.,  as  plaintiff,  and  against  the  above-bounden  C.  D., 
as  defendant,  that  the  said  plaintiff  have  restitution  of  the  premises  de- 
scribed therein,  viz.  (here  describe  the  premises),  and  that  the  plaintiff 
recover  liis  costs  and  cxjienses  against  the  said  defendant,  taxed  at  the 
sum  of dollars; 

And  whereas  the  said  C.  D.  has  appealed  therefrom  to  the  circuit  court 
for  the  county  of : 

Now,  the  condition  of  this  obligation  is  such  that  if  the  said  C.  D.  shall 
prosecute  his  appeal  with  all  due  diligence  to  a  decision  in  said  circuit 
court,  and  if  a  judgment  be  rendered  against  him  in  said  circuit  court,  he 
shall  pay  the  amount  of  such  damages,  including  all  costs,  with  interest 
thereon,  and,  in  case  the  said  appeal  shall  be  discontinued  or  dismissed,  if 

44Jud.   Act,   ch.   3n,    §24;    Comp.  « Felcher    v.    Brevoort,    97    Mich. 

Laws  1915,  §  13252.  633. 

46  Rohellenberg      v.      Frank,      139  47  McMillan  v.  Felcher,  100  Mich. 

Mich.  183.  341. 
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the  said  C.  D.  shall  pay  the  amount  of  such  judgment  rendered  against  him 
by  the  said  circuit  court  commissioner,  including  all  costs,  with  interest 
thereon,  and  if  the  said  plaintiff  shall  obtain  restitution  of  the  said  premises 
in  said  suit,  if  the  said  C.  D.  shall  forthwith  pay  all  rent  due  or  to  become 
due,  or  the  rental  value  thereof  during  the  time  the  same  has  been  detained 
by  the  said  C.  D.,  to  the  said  plaintiff  for  the  premises  described  in  the 
complaint  up  to  the  time  the  plaintiff  shall  obtain  possession  thereof, 
together  with  costs  of  suit  in  prosecuting  said  complaint  and  obtaining 
restitution  of  said  premises,  then  this  obligation  is  to  be  void;  otherwise  to 
remain  in  full  force  and  effect. 

C.  D.   [L.  S.] 

E.  F.   [L.  S.] 

(Add  justification.)  G.  H.   [L.  S.] 

§  34.  Scope  of  jurisdiction  of  circuit  court. 

When  a  proceeding  of  this  sort  is  appealed  to  the  cir- 
cuit court,  the  same  rule  applies,  in  regard  to  the  extent 
of  the  circuit  court's  jurisdiction,  as  in  cases  of  appeals 
from  justice's  court.**  The  circuit  court  has  no  greater 
or  more  extensive  jurisdiction  than  the  commissioner  or 
justice  had.  The  title  to  land  can  no  more  be  litigated 
in  the  circuit  court  in  proceedings  of  this  summary  na- 
ture than  it  can  before  the  officer  from  whom  the  appeal 
is  taken,  and,  as  soon  as  it  appears  to  the  court  that  the 
title  is  necessarily  in  question,  it  becomes  as  much  the 
duty  of  that  court  forthwith  to  dismiss  the  proceedings 
as  it  is  of  the  commissioner  or  justice  under  like  circum- 
stances. The  case  in  the  circuit  court  is  the  same  case 
which,  prior  to  the  appeal,  was  pending  before  the  com- 
missioner or  justice,  and,  as  in  cases  of  appeals  from 
justice's  court,  the  claim  of  the  plaintiff  cannot  be 
materially  modified.*® 

§35.  Certiorari. 

In  all  cases  of  judgment  rendered  in  proceedings  of 
this  kind,  either  party  may  remove  the  judgment  by 

W  The  matter   of  awarding   costs  49  Mulder  v.  Corlett,  54  Mich.  80 ; 

is  within  the  discretion  of  the  court.       Baleh  v.  Radford,  182  Mich.  292. 
Voight  Brewery  Co.  v.  Wayne  Cir- 
cuit Judge,  108  Mich.  356. 
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writ  of  certiorari  into  the  circuit  court  for  the  county 
in  which  the  judgment  was  rendered,  within  the  same 
time  and  in  the  same  manner,  and  a  return  may  be  com- 
pelled, and  the  same  proceedings  had,  as  near  as  may  be, 
as  in  cases  of  a  certiorari  to  a  justice  of  the  peace.*"  But 
after  judgment  against  the  defendant,  no  certiorari  will 
be  allowed  unless  he  makes  and  executes  to  the  plaintiff 
a  bond,  in  a  penalty  to  be  fixed  by  the  officer  allowing 
the  certiorari,  but  not  less  than  double  the  amount  of  the 
annual  rental  value  of  the  premises  in  dispute,  to  be 
determined  by  the  commissioner,  with  good  and  suffi- 
cient sureties,  who  must  justify  and  also  be  approved  by 
such  officer,  conditioned  that,  if  the  plaintiff  obtains 
restitution  of  the  premises  in  the  suit,  the  defendant 
will  forthwith  pay  all  the  rent  due  or  to  become  due  the 
plaintiff  or  the  rental  value  thereof,  up  to  the  time  the 
plaintiff  obtains  possession  thereof,  together  with  the 
costs  of  suit  in  prosecuting  the  complaint  and  obtaining 
restitution  of  the  i)reniises.  This  bond  is  required  to  be 
delivered  to  the  plaintiff  or  his  agent  or  attorney.''^  If 
the  plaintiff  obtains  restitution  of  the  premises,  he  may, 
at  his  election,  sue  and  recover  on  the  bond  given  by  the 
defendant  to  procure  a  certiorari  or  bring  his  action  to 
recover  double  damages  as  before  specified.*^  After 
electing  to  do  one,  however,  he  cannof  do  the  other." 

§  36.  From  supreme  court  to  commissioner. 

The  supreme  court  undoubtedly  has  the  power  to  re- 
view the  case  upon  a  common  law  certiorari  to  the  com- 
missioner or  justice,  but,  inasmuch  as  either  party  has 
the  right,  by  the  terms  of  the  statute,  either  to  take  an 

60Jud.   Act,   ch.   30,   §27;    Comp.  52  Jud.  Act,   eh.   30,    §28;    Comp. 

Laws     1915,     §13255;      Knapp     v.  Laws  1915,  §  13256. 

Gamsby,  47  Mich.  375;  Wilkinson  V.  63  Schellenberg     v.      Frank,      139 

Williams,  151  Mich.  155.  Mich.  183. 

61Jud.   Act,  ch.   30,   §28;    Comp. 
Laws  1915,  §  13256. 
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appeal  to  the  circuit  court  or  to  remove  the  cause  to  the 
same  court  by  certiorari,  both  of  which  remedies  are 
adequate  and  complete,  the  supreme  court  will  not  exer- 
cise this  power,  unless  the  circumstances  are  such  that  a 
failure  of  justice  will  evidently  result  if  the  writ  be 
denied." 

§37.  Review  by  supreme  court  of  judgment  of  circuit 
court. 

The  judgment  entered  in  the  circuit  court  in  proceed- 
ings of  this  nature  appealed  from  a  commissioner  or 
justice  may,  of  course,  be  removed  to  the  supreme  court 
for  review.  These  proceedings,  although  summaiy  and 
not  known  to  the  common  law,  are,  after  their  arrival  in 
the  circuit  court,  according  to  the  course  of  the  common 
law,  and  the  appropriate  method  for  obtaining  a  review 
by  the  supreme  court  is  by  writ  of  error.  If  a  certiorari 
should  be  resorted  to  for  this  purpose,  it  would  bring  up 
only  the  question  of  jurisdiction  in  the  court  below.  It 
would  not  be  available  to  accomplish  a  review  of  the 
rulings  of  the  circuit  court  in  the  admission  or  rejection 
of  evidence  or  the  charge  of  the  court  to  the  juiy.^* 

64Farrell  v.  Taylor,  12  Mich.  113;  mand  you  that  you  distinctly  certify 
Smith  V.  Reed,  24  Mich.  240.     And       to  the  circuit  court  for  the  county 

see  Parker  V,  Copland,  4  Mich.  528.         of    ,    on    the    day   of 

,  A.  D ,  all  and  singu- 
lar   the    proceedings    and   judgment 
aforesaid,   together   with   all   things 
concerning  the  same,  and  that  you 
In  the  Name  of  the  People  of  the       f„i]y   and    truly   answer   to   all   the 
State  of  Michigan.                      facts  set  forth  in  the  affidavit  upon 
To    C.    W.,    Circuit    Court    Commis-       which   this   writ   is   allowed,   a   copy 

sioner  for  the  County  of ,      of  which  said  affidavit  is  hereto  an- 

Greeting:  nexed,  that  the  said  court  may  cause 

We,  being  willing,  for  certain  rea-       to   be    done   therein   \Yhat   of    right 

sons,  that  the  circuit  court   for  the       ought  to  be  done.     Hereof  fail  not, 

county  of should  be  certified       but    have   you    tlien    and    there   this 

of  certain  proceedings  and  judgment       writ,  with   your  return  tlicroon. 
lately  rendered   by  you   in   favor  of  Witness,  etc. 

A.   B.,   as   plaintiff,   and    against   <;.  55  Parker  v.  Copland,  4  Mich.  .'528. 

D,,  as  defendant,  do  therefore  com- 


FoBM  OP  Ceetiorari  from  Circuit 
Court  to  Circuit  Court  Com- 
missioner. 
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§  38.  Stay  of  proceedings  on  judgment  of  circuit  court. 

WJR're  the  judgment  of  the  circuit  court  is  against  the 
defendant  in  proceedings  of  this  kind,  he  may  apply  for 
a  stay  of  proceedings,  as  in  cases  of  other  judgments 
rendered  in  the  circuit  court,  for  the  purpose  of  moving 
for  a  new  trial  or  settling  a  bill  of  exceptions,  but  the 
bond  required  for  the  purpose  is  different  from  that  re- 
quired in  ordinary  cases.  The  penalty  of  the  bond  must 
be  not  less  than  double  the  amount  of  the  annual  rental 
value  of  the  premises,  and,  in  addition  to  the  condition 
of  the  bond  in  ordinary  cases,  it  is  required  to  contain  a 
further  condition  that,  if  the  plaintiff  obtains  restitution 
of  the  premises  in  the  suit,  the  defendant  will  forthwith 
pay  all  rent  due  or  to  become  due,  or  the  rental  value 
thereof,  during  the  time  the  premises  have  been  retained 
by  the  defendant,  to  the  plaintiff  for  the  premises  de- 
scribed in  the  complaint,  up  to  the  time  the  plaintiif  ob- 
tains possession  thereof,  together  with  the  costs  of  suit 
in  prosecuting  the  complaint  and  obtaining  restitution 
of  the  premises.  If  the  plaintiff  obtains  restitution  of 
the  premises,  he  may,  at  his  election,  sue  and  recover  on 
this  bond  or  bring  his  action  against  the  defendant  to 
recover  double  damages. ^^  But  after  electing  to  do  one, 
he  cannot  do  the  other." 

Form  of  Bond  to  Be  Given  by  Defendant  When  Proceedings  Are  Stayed 
Pending  Motion  for  a  New  Trial 

Know  all  men  by  these  presents,  that  wc,  C.  D.,  as  principal,  and  E.  F. 
and  G.  H.,  as  sureties,  are  held  and  firmly  bound  unto  A.  B.  in  the  sum  of 

dollars,  lawful  money,  to  be  paid  to  the  said  A.  B.,  his  executors, 

administrators,  or  assigns,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our,  and  each  of  our,  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed   with  our  seals,  and  dated  this    day  of   ,  in  the  year 

one  thousand  nine  liundred   

Whereas  a  verdict  has  lieen  rendered  in  the  circuit  court  for  the  county 

56.lud.    Act,   ch.    22,    §26;    Comp.  57  Scheilcnberg      v.      Frank,      139 

Laws  191.J,  §  12S15.  Midi.   1S3. 
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of ,  in  favor  of  the  said  A.  B.,  as  plaintiff,  and  against  the  above- 

(bounden  C.  D.,  as  defendant,  in  an  action  to  recover  possession  of  lands 
brought  under  chapter  thirty  of  the  Judicature  Act  of  nineteen  hundred 
fifteen ; 

And  whereas  the  said  court  has  allowed  the  said  defendant  until  (specify 
the  time)  to  move  for  a  new  trial  in  said  cause,  and  has  ordered  the  pro- 
ceedings upon  the  said  verdict  to  be  stayed  in  the  meantime  upon  the  giving 

by  the  said  C.  D.  of  a  bond  in  the  sum  of   dollars,  to  be  approved 

by  the  judge  of  said  court: 

Now,  the  condition  of  this  obligation  is  such  that  if  the  said  C.  D.  shall 
pay  the  judgment  entered  upon  the  said  verdict,  if  said  verdict  is  not  set 
aside ;  and,  if  a  writ  of  error  is  issued  in  said  cause,  if  the  said  0.  D.  shall 
prosecute  his  writ  to  effect  and  shall  satisfy  such  judgment  as  shall  be 
rendered  against  him  thereon;  and,  if  the  said  plaintiff  shall  obtain 
restitution  of  the  premises  in  said  suit,  if  the  said  C.  D.  shall  forthwith  pay 
the  rent  due  or  to  become  due,  or  the  rental  value  thereof  during  the  time 
the  same  has  been  retained  by  the  defendant,  to  the  plaintiff  up  to  the  time 
the  said  plaintiff  shall  obtain  possession  thereof,  together  with  the  costs  of 
suit  in  prosecuting  said  complaint  and  obtaining  restitution  of  said  premises, 
— then  this  obligation  is  to  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

C.  D.    [L.  S.] 
E.  F.   [L.  S.] 

(Add  justification.)  G.   H.    [L  S.] 

§39.  Writ  of  restitution. 

No  writ  of  restitution  can  be  issued  until  the  expira- 
tion of  five  days,  or,  in  the  case  of  a  proceeding  upon  any 
executory  contract  for  the  purchase  of  real  estate,  until 
the  expiration  of  thirty  days,  after  the  entry  of  judgment 
of  restitution,  and,  in  case  of  an  appeal  within  that  time, 
no  writ  of  restitution  can  issue  until  the  appeal  has  been 
determined  in  the  circuit  court.  In  case  it  is  found  that 
the  plaintiff  is  entitled  to  the  possession  of  the  premises 
in  consequence  of  the  non-payment  of  a  sum  of  money,  no 
writ  of  restitution  can  issue  if  the  defendant,  within  five 
days,  or  within  thirty  days  in  the  case  of  a  proceeding 
upon  an  executory  contract  for  the  purchase  of  real  estate, 
after  final  judgment,  pays  the  amount  so  found  to  be  due 
and  the  amount  of  the  costs  awarded  to  the  plaintiff.®* 

68Jud.   Act,   ch.   30,    §25;    Comp.       Pub.  Acts  1917,  No.  243. 
Laws  1915,  §  13253;  as  amended  by  Any  writ  of  restitution  and  return 
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Thus,  where  the  vendee  in  a  land  contract  has  failed  to 
make  his  payments  and  the  vendor  has  declared  the  con- 
tract forfeited  and  obtained  judgment  of  restitution,  the 
vendee  may  prevent  the  issuance  of  a  writ  of  restitution 
by  paying  the  amount  due  upon  his  contract  and  the 
costs  awarded  to  the  plaintiff.^®  So  a  lessee  in  arrears 
for  rent  may  preclude  the  issuance  of  a  writ  of  restitu- 
tion by  paying  the  amount  due  the  plaintiff  with  the 
costs  awarded  to  him.  But,  in  all  cases,  such  payment 
must  be  tendered  within  five  days  after  final  judgment 
either  of  the  commissioner  or  of  the  circuit  court  if  the 
case  is  appealed,  and  it  is  too  late  to  make  tender  after 
the  case  has  been  decided  by  the  supreme  court.^" 

§40.  Execution  and  writ  of  possession  out  of  circuit 
court. 
If,  upon  the  trial  of  an  appeal  in  the  circuit  court, 
judgment  be  rendered  in  favor  of  either  party  for  costs, 
the  circuit  court  may  issue  execution  for  such  costs;  and, 
if  the  plaintiff  recovers  judgment  of  restitution  of  the 
premises,  or  any  part  thereof,  the  circuit  court  may  issue 
a  writ  of  possession  in  favor  of  the  plaintiff  in  accord- 
ance with  the  judgment  of  restitution.  This  writ  of  pos- 
session may  be  issued  to  the  sheriff  or  other  proper  officer 
of  any  county  of  this  state  in  which  the  premises  recov- 
ered are  situated,^^  and  may  be  issued  in  vacation  as 
well  as  in  term.^^ 

SUMMING  UP  BY  COUNSEL 

See  Trial. 

of  service  thereof  may  be  recorded  69  Lambton    Loan    &   Inv.    Co.    v. 

in  the  office  of  the  register  of  deeds  Adams,  132  Mich.  350;   Kennedy  v. 

for   the   county    in   which   the   lands  Ford,  183  Mich.  481. 

or  tenements  are  situated  and,  when  60  Smith  v.  Nelson,  165  Mich.  438. 

so  recorded,  will  be  notice  to  all  per-  61Jud.   Act,   ch.    30,    §26;    Comp. 

sons  of  the  termination  of  all  rights  Laws  1915,  §  13254. 

of    the    defendant    in    or    to    them.  62  Christler    v.    Locke,    103    Mich. 

Pub.  Acts  1917,  No.  243.  86. 
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SUMMONS 

See  COMMENCEMENT  OF  ACTIONS;  Quo  Waebanto;  Summary  and  Spe- 
cial, PBOCEEDINtiS   TO  RECOVEB  POSSESSION   OF  LAND. 

SUNDAY 

See  Courts,  §  13;  Commencement  of  Actions  (service  of  process  on); 
Time. 

SUPERSEDEAS 

See  Error,  Writ  or;   Bail;   Stay  of  Proceedings. 

SUPPLEMENTARY    PROCEEDINGS 

§    1.  Statutory  provisions. 

§    2.  Order  for  cxaniiuation  of  debtor. 

§    3.  Order  for  examination  of  third  person. 

§    4.  Examination. 

§    5.  Order  that  property  be  made  liable  to  execution. 

§    6.  Order  forbidding  transfer  of  property. 

§    7.  Receiver. 

§    8.  Protection  of  interests  of  third  persons. 

§    9.  Reference. 

§10.  Allowance  for  disbursements  and  costs. 

§  11.  Contempt. 

§  12.  Filing  of  orders  and  papers. 

§  13.  Effect  of  final  orders. 

§  14.  Recording  orders. 

§  1.5.  Appeals. 

§  1.  Statutory  provisions. 

Chapter  34  of  the  Judicature  Act  (Comp.  Laws  1915, 
ii  13378  et  seq.)  is  entitled,  ''Proceedings  at  law  in  the 
nature  of  a  judgment  creditor's  bill."  These  statutory 
provisions  are  constitutional.^  Any  of  the  proceedings 
authorized  by  the  statute  to  be  bad  before  the  judge,  may 
bi'  had  before  him  In  court  at  any  session  of  the  circuit 
court  or  at  chamber.s.'^ 

1  Lee  V.  Kalamazoo  Circuit  Judge,  2  Jud.    Act,    cb.    34,    §10;    Comp. 

101  Mich.  406;   Grand   Rapids  Sav.      Laws  1915,  §13387. 
Bank  v.  Widdicomb,  114  Mich.  639. 
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§  2.  Order  for  examination  of  debtor. 

When  an  execution  against  the  property  of  a  judgment 
debtor,  issued  to  the  sheriff  of  the  county  in  which  he 
resides,  or,  if  he  reside  out  of  the  state,  to  the  sheriff  of 
the  county  in  which  the  judgment  was  recorded,  or  a 
transcript  thereof  filed,  shall  be  returned  unsatisfied  in 
whole  or  in  part,  the  judgment  creditor  may  obtain  an 
order  from  the  judge  of  the  court  in  which  tlie  judgment 
was  obtained,  or  from  the  judge  of  the  circuit  court  for 
the  county  in  which  the  defendant  resides,  or  from  the 
circuit  court  commissioner  of  any  such  county,  or  of  the 
county  in  which  a  transcript  may  have  been  filed  as 
aforesaid,  requiring  the  judgment  debtor  to  appear  and 
make  discovery  on  oath,  concerning  his  property  or  any 
debts  due  or  to  become  due  to  him,  before  such  judge  or 
commissioner,  at  a  time  and  place  specified  in  the  order.' 
The  affidavit  filed  to  obtain  the  order  need  only  show 
that  the  execution  has  been  returned  unsatisfied.* 

§  3.  Order  for  examination  of  third  person. 

Upon  an  affidavit,  showing  to  the  satisfaction  of  such 
judge  or  commissioner,  that  any  person  has  property  of 
the  judgment  debtor,  or  is  indebted  to  him,  the  judge  or 
commissioner  may  issue  an  order  requiring  such  person 
to  ajipear  at  a  specified  time  and  place,  and  be  examined 
on  oath  concerning  the  same.* 

§  4.  Examination. 

Witnesses  may  be  required  to  appear  and  testify  in  the 
same  manner  as  upon  the  trial  of  an  issue  in  the  circuit 

3Jud.    Act,    eh.    84,    §1;     Comp.  4  Berles    v.    Comstock,    104    Mich. 

L.iwa  1915,  §  13378.  129;    Grand    Rapids    Sav.    Bank    v. 

Order  may  be  made  while  defend-       Widdioomb,  114  Mich.  639. 
ant  is  in  custody  under  a  capias  ad  5  Jud.    Act,    ch.    34,    §2;    Comp. 

respondendum  but  not  while  he  is  in       Laws  1915,  §  L3379. 
custody    under    a    capias    ad    satis- 
faciendum.     La    Braiuh    v.    Herbst, 
192  Miih.  129. 
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court.  The  judge  shall  take  written  notes  of  the  sub- 
stance of  -all  the  material  facts  stated  by  any  party  or 
witness  on  such  examination.^  If  the  party  or  witness 
reside  in  the  county  where  the  order  is  made,  he  shall 
be  required  to  attend  before  the  judge  of  the  circuit 
court,  or  before  the  commissioner  for  such  county;  if  in 
any  other  county,  before  a  referee.' 

§  5.  Order  that  property  be  made  liable  to  execution. 

The  judge  may  order  any  property  of  the  judgment 
debtor  not  exempt  from  execution,  in  the  hands  of  either 
himself  or  any  other  person,  or  any  property,  debt  or 
demand  due  or  to  become  due  to  the  judgment  debtor, 
and  not  exempt,  to  be  applied  on  execution  towards  the 
satisfaction  of  the  judgment,  or  he  may  order  any  such 
property  to  be  made  liable  to,  and  sold  on  any  execution 
issued  or  to  be  issued  on  the  judgment.* 

§  6.  Order  forbidding  transfer  of  property. 

The  judge  or  commissioner  may  also  by  an  order  for- 
bid a  transfer  of  the  property  of  the  judgment  debtor 
and  any  interference  therewith,  and  such  order  shall 
have  the  like  effect  as  an  injunction  from  a  court  of 
equity.® 

§7.  Receiver. 

The  judge  may  also  by  an  order  appoint  a  receiver  of 
the  property  of  the  judgment  debtor,  with  the  like 
powers  and  authority  as  receivers  appointed  by  courts 
of  equity  in  this  state.^°  The  circuit  court  is  vested  with 
a  broad  discretion  as  to  the  appointment  of  a  receiver.^^ 

6Jud.    Act,    ch.    34,  §2;     Comp.  9  JucL    Act,    ch.    34,    §5;     Comp. 

Laws  1915,  §  13379.  Laws  1915,  §  13382. 

7Jud.    Act,    ch.    34,  §3;     Comp.  10  Jud.    Act,    ch.    34,    §5;    Comp. 

Laws  1915,  §  13380.  Laws  1915,  §  13382. 

8  Jud.    Act,    ch.    34,  §4;     Comp.  11  Button  v.  Thomas,  97  Mich.  93. 

Laws  1915,  §  13381. 
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The  receiver  may  sue  to  set  aside  a  fraudulent  convey- 
ance made  by  the  debtor.^^  The  statutes  authorizing  a 
suit  in  equity  on  a  judgment  on  which  execution  has  been 
returned  unsatisfied,  for  the  discovery  of  property  of  the 
judgment  debtor,  and  authorizing  the  court  to  decree 
satisfaction  of  the  judgment  out  of  the  judgment  debtor's 
unexempt  property,  does  not  give  the  court  power  to 
require  a  judgment  debtor  to  transfer  exempt  property 
to  a  receiver  in  supplementaiy  proceedings.^^ 

§  8.  Protection  of  interests  of  third  persons. 

If  it  appear  that  the  person  or  persons  so  brought  be- 
fore the  judge  or  commissioner  by  the  aforesaid  judg- 
ment creditor,  claims  an  interest  in  the  property  of  the 
judg-ment  debtor,  adverse  to  him,  such  interest  shall  be 
recovered  only  in  an  action  by  the  receiver;  but  the 
judge  or  commissioner  may,  by  an  order,  forbid  a  trans- 
fer or  other  disposition  of  such  interest  till  a  sufficient 
opportunity  be  given  to  the  receiver  to  commence  the 
action;  but  such  receiver  shall  bring  no  action  unless  at 
the  request  of  the  judgment  creditor,  and  at  his  expense 
in  case  of  failure,  and  he  may  require  such  reasonable 
security  against  all  costs  as  he  may  think  proper,  before 
commencing  such  action." 

§9.  Reference. 

In  any  case,  the  judge  may  order  a  reference  to  a  ref- 
eree agreed  upon,  or  appointed  to  take  and  report  the 
evidence;  or,  if  agreed  upon,  to  report  the  fact  as  found 
by  such  referee.  If  the  parties  or  their  attorneys  agree 
upon  such  referee,  the  court  shall  appoint  the  person  so 
agreed  upon ;  if  they  do  not  agree  the  judge  must  appoint 
some  competent  and  disinterested  person  as  such  ref- 

IzPreseott    v.    Pfeififer,    57    Mich.  14  Jud.    Act,    ch.    34,    §6;    Comp. 

22.  Laws  1915,  §  1.3383. 

13Reiiii(>k    r.    Bradley,    119    Mich. 
399. 

2  Abbott— 41 
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eree."  If  the  examination  is  taken  before  a  referee,  it 
must  be  taken  in  writing  and  certified  to  the  court  or 
judge.^« 

§  10.  Allowance  for  disbursements  and  costs. 

The  judge  may  allow  to  the  judgment  creditor  or  to 
any  party  examined,  whether  or  not  a  party  to  the  action, 
witness  fees  and  disbursements,  and  a  fixed  sum  in  addi- 
tion, not  exceeding  thirty  dollars,  as  costs. ^' 

§  11.  Contempt. 

If  any  party  or  witness  shall  disobey  any  order  of  the 
judge  or  commissioner,  where  duly  served,  he  may  be  pun- 
ished by  the  judge  as  for  a  contempt  in  the  same  manner 
as  the  circuit  court  may  punish  for  contempt."  Under 
this  statute,  a  debtor  who  refuses  to  appear  before  the 
circuit  court  commissioner  and  make  disclosure  may  be 
punished  for  contempt  by  the  circuit  court." 

§  12.  Filing"  of  orders  and  papers. 

When  the  proceedings  are  had  before  the  judge  at 
chambers,  all  orders  made  by  him,  and  the  papers  on 
which  founded,  must,  within  five  days  after  the  order, 
be  delivered  by  the  judge  together  with  the  evidence 
taken  by  him  or  any  referee  to  the  clerk  of  the  circuit 
court  for  his  county,  and  must  be  by  him  filed  and  pre- 
served in  his  office,  which  shall  constitute  the  record  of 
the  proceedings,  and  certified  copies  thereof  shall  be  con- 
clusive evidence  of  the  order  and  proceedings  therein 
stated.*® 


16  Jud.    Act,    ch. 

34,    §7; 

Conip 

Laws  IPL-},  §  13384. 

16.1ud.    Act,    ch. 

34,    §3; 

Comp 

Laws  1915,  §  13380. 

17  Jud.    Act,    ch. 

34,    §8; 

Comp 

Laws  1915,  §  13385. 

18  Jud.    Act,    ch. 

34,    §9; 

Comp 

Laws  1915,  §  1338G 

19  Mulhern  v.  Kent  Circuit  .Tudge, 
111  Mich.  528;  Shepard  v.  Kent 
Circuit  Judge,  109  Mich.  606. 

20  Jud.  Act,  ch.  34,  §10;  Comp. 
Laws  1915,  §  13387. 
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§  13.  Effect  of  final  orders. 

Any  final  ordor  requiring'  the  application  of  property, 
appointing  a  receiver,  forbidding  the  transfer  of  property 
of  the  judgment  debtor,  or  allowing  fees,  disbursements 
and  costs,  has  the  same  validity  and  force  as  the  decree 
of  a  court  of  equity.^^ 

§  14.  Recording  orders. 

Any  final  order  in  supplementary  proceeding,  in  re- 
spect to  real  estate,  or  a  certified  copy  thereof,  where  not 
appealed  from,  may  be  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  the  county  in  which  such  real  estate  is 
situated.^^ 

§  15.  Appeals. 

Any  final  order  requiring  property  of  the  judgment 
debtor  to  be  applied  on  the  execution,  appointing  a  re- 
ceiver, or  forbidding  transfers  of  property  may  be  ap- 
pealed to  the  supreme  court  within  twenty  days  by  com- 
plying with  particular  provisions  set  forth  in  the  statute 
relating  to  supplementary  proceedings.*' 

SUPREME    COURT 

I.  Jurisdiction,  Powers  and  Organization 

§  1.  .Inrisdiction. 

§  2.  Power  to  establish  rules  of  practice. 

S  3.  Component  members  of  court. 

§  4.  Terms  of  court. 

§  5.  Quorum. 

S  6.  Seal. 

S  7.  Process. 

§  8.  Decisions. 

II.  General  Practice 
S    9.  Scope  of  subdivision. 
8  10.  Foes  of  clerk. 
8  11.  How   parties  designated. 

81Jud.   Act,   ch.    .34,    §11;    Comp.  23  Jud.   Act,   ch.   34,    §12;    Comp. 

Laws  1915,  §  13388.  Laws  1915,   §  13389. 

22  Jud.   Act,  ch.   34,    §11;    Comp. 
Laws  1915,  §  13388. 
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§  12.  Indorsement  of  papers  by  clerk. 

§  13.  Agreements  relative  to  proceedings. 

§  14.  Preparation  and  printing  of  the  record. 

§  15.  Consequence  of  unduly  prolix  record. 

§  16.  Time  when  record  to  be  printed  and  served. 

§  17.  What  are  calendar  causes. 

§  18.  Notice  of  hearing. 

§  19.  How  case  placed  on  calendar. 

§  20.  Rearrangement  of  calendar. 

S  21.  How  cases  called  for  argument. 

§  22.  Argument  of  cause. 

§  23.  Submission  of  causes  by  stipulation. 

§  24.  Court  may  order  argument  on  any  question. 

§  25.  Filing  and  requisites  of  motions. 

§  26.  Notice  of  motions. 

§  27.  When  motions  heard. 

§  28.  Argument  of  motions. 

§  29.  Briefs  on  motions. 

§  30,  Motion  docket. 

§  31.  Shortening  or  extending  time. 

§  32.  Service  of  papers. 

§  33.  Computation  of  time. 

§  34.  Proceeding  when  ordinary  modes  of  service  are  impracticable. 

§  35.  Taking  testimony. 

§  36.  Opinions  of  court. 

§  37.  Rehearing. 

§  38.  Practice  on  application. 

§  39.  Costs. 

§  40.  Costs  of  printing. 

§  41.  On  rehearing. 

§  42.  Motion  costs. 

§43.  Practice  on  taxation  of  costs. 

§  44.  Final  process. 

Cross-Beferences:  Courts;  Judges;  Error,  Writ  of;  Case  Made; 
Certiorari;  Mandamus;  Quo  Warranto;  Prohibition,  Writ  of;  Clerks 
OF  Court;  Rules  of  Court;  Briefs;  Assignment  of  Errors;  Bill  of 
Exceptions. 

I.  Jurisdiction,  Powers  and  Org^anization 

§  1.  Jurisdiction. 

The  constitution  provides  that  the  supreme  court 
shall  have  a  general  superintending  control  over  all  in- 
ferior courts,  and  shall  have  power  to  issue  writs  of  error, 
habeas  corpus,  mandamus,  quo  warranto,  procedendo. 
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and  other  original  and  remedial  writs,  and  to  hear  and 
determine  the  same.  In  all  other  cases,  it  shall  have  ap- 
pellate jurisdiction  only.^  By  statute,  it  has  a  general 
superintending  control  over  all  inferior  courts,  to  pre- 
vent and  correct  errors  and  abuses  therein,  where  n© 
other  remedy  is  expressly  provided  by  law,  and  also  has 
jurisdiction  of  suits,  actions  and  matters  brought  before 
it  by  writ  of  certiorari  or  writ  of  error,  when  the  same 
shall  be  allowed  by  law  to  any  inferior  court,  to  magis- 
trates and  other  officers,  as  well  as  in  cases  of  prosecution 
for  any  offense,  misdemeanor  or  penalty  in  the  name  of 
the  people  of  this  state,  as  in  other  cases,  and  by  cer- 
tificate of  any  circuit  judge  of  any  cause  pending  or  tried 
before  him,  or  by  a  case  made  and  agreed  upon  by  the 
parties  or  their  attorneys  in  any  circuit  court  and  certi- 
fied by  the  clerk  of  such  circuit  court,  and  has  power  to 
issue  writs  of  error,  certiorari,  habeas  corpus,  mandamus, 
quo  warranto,  procedendo,  prohibition,  supersedeas,  and 
all  other  original  and  remedial  writs  which  may  be 
necessary  for  the  due  execution  of  the  law  and  the  ad- 
ministration of  justice,  and  the  full  and  perfect  exercise 
of  its  jurisdiction  and  to  hear  and  determine  the  same. 
In  all  other  cases,  its  jurisdiction  is  appellate  only.^  It 
has  no  jurisdiction  of  cases  reserved  from  the  circuit 
courts  not  involving  the  exercise  of  appellate  powers.^ 

In  respect  to  equity  jurisdiction  the  powers  of  the  su- 
preme court  are  strictly  appellate.* 

It  has  jurisdiction  to  review  removals  from  office  by 
the  governor.^ 

The  constitution  has  specified  the  cases  in  which  the 

1  Const.  Art.  VII,  sec.  4.  Ch.   398;    Palmer   v.   Rich,   12  Mich. 

2Jud.  Act,  ch.  1,  §9;  Comp.  Laws  414;   Adams  v.  Field,  25  Mich.  16; 

1915,   §12014.  King    v.    Carpenter,    37    Mich.    366; 

8  Sanger    v.     Trucsdail,    8    Mich.  Maxfield   v.   Freeman,  39  Mich.   65; 

543;  Jones  v.  Smith,  14  Mich.  334.  Traverse   City,  etc.,  R.  Co.   v.   Sey- 

4  Bailey  v.  De  Graf,  2  Doug.  169;  mour,  81  Mich.  378. 
Bank  of   Michigan   v.   Niles,   Walk.  6  People  v.  Therrien,  80  Mich.  187. 
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supreme  court  may  exercise  original  jurisdiction,  and  it 
is  beyond  the  power  of  the  legislature  to  extend  it.^  The 
legislature  is  equally  incompetent  to  deprive  the  supreme 
court  of  any  of  its  original  jurisdiction.'  It  is  also  in- 
competent for  the  legislature  to  deprive  the  supreme 
court  of  its  revisory  jurisdiction  over  other  tribunals, 
and  any  legislation  which  purports  to  destroy  it  is,  for 
this  very  reason,  invalid.^ 

§  2.  Power  to  establish  rules  of  practice. 

It  is  the  constitutional  duty  of  the  supreme  court,  by 
general  rules,  to  establish  and,  from  time  to  time,  modify 
and  amend  the  practice  in  that  court  and  in  all  other 
courts  of  record  and  simplify  the  same.®  And  it  is  the 
statutory  duty  of  the  judges  of  that  court,  by  general 
rules,  to  attain  improvement  in  the  practice,  so  far  as 
may  be  practicable,  in  the  direction  of  abolishing  all 
fictions  and  unnecessary  process  and  proceedings,  simpli- 
fying pleadings  and  proceedings,  expediting  the  deci- 
sion of  causes,  regulating  costs,  abolishing  all  unneces- 
sary forms  and  technicalities  in  pleading  and  practice 
and  preventing  the  defeat  or  abatement  of  civil  suits  or 
contract  for  any  non-joinder  or  misjoinder  of  parties 
where  this  can  be  done  consistently  with  justice,  pro- 
viding for  all  necessary  amendments  in  such  cases  of  non- 
joinder or  misjoinder  and  for  the  discontinuance  of  suits 
against  parties  improperly  joined  and  the  bringing  in  of 
parties  improperly  omitted.^"  And  it  is  also  provided 
that  the  supreme  court  shall  regulate  the  practice  therein 
and  in  the  circuit  courts,  where  the  same  is  not  pre- 
scribed by  any  statute  in  relation  to  bills  of  exceptions, 
cases  made  by  the  parties,  special  verdicts,  granting  new 

6  Jones  V.   Smith,  14  Mich.  334.  »  Const.  Art.  VII,  sec.  5. 

7Specht    V.    City    of    Detroit,    20  lOJud.    Act,    ch.    1,    §14;    Coiflp. 

Mich.   168;   City  of  Detroit  v.  Wa-  Laws  1915,  §  12019.    See  also  Rules 

bash,  etc.,  R.  Co.,  63  Mich.  712.  or  Court. 

8  Brown  v.   Buck,  75  Mich.  274. 
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trials,  motions  in  arrest  of  judgment,  taxation  of  costs, 
giving  notice  of  special  motions  and  of  such  other  pro- 
ceedings as  the  court  may  think  proper,  staying  proceed- 
ings when  necessary  to  prevent  injustice,  and  the 
hearing  of  motions,  imposing  terms  in  their  discretion 
on  granting  sucli  motions. ^^  The  supreme  court  has 
accordingly  adopted  rules  ^^  covering  nearly  all  of  these 
subjects,  which  are  considered  in  the  appropriate  places 
in  other  portions  of  this  work. 

§3.  Component  members  of  court. 

The  supreme  court  consists  of  a  chief  justice  and  seven 
associate  justices,  chosen  by  the  electors  of  the  state. ^^ 
The  chief  justice  and  the  associate  justices  each  receive 
an  annual  salary  of  seven  thousand  dollars,  payable  out 
of  any  moneys  in  the  state  treasury  belonging  to  the  gen- 
eral fund  not  otherwise  appropriated.^*  Before  entering 
upon  the  discharge  of  their  duties,  they  must  take  and 
subscribe  the  oath  required  by  the  constitution.^^ 

§  4.  Terms  of  court. 

Four  terms  of  the  supreme  court  are,  by  the  constitu- 
tion, required  to  be  held  annually,^^  and  the  respective 
times  at  which  they  are  severally  held  have  been  desig- 
nated by  law  as  follows:  Commencing  Tuesday  after 
the  first  Monday  of  January,  April,  June  and  October.^'' 
The  terms  are  called  respectively  the  January,  April, 
June  and  October  terms  of  the  court."    The  statute  pro- 

11  .Tiul.  Aft,  ch.  1,  S24;  Comp.  can  practice  as  attorney  or  coun- 
Laws  191.0,  §  12029.  selor    in    any    court    of    this    state. 

12  See  Rules  OF  Court.  Jud.  Act,  ch.  1,   §27;    Comp.  Laws 
IS.Iud.    Act,    ch.    1,    U;     Comp.      191.5,  §12032. 

Laws  191.5,  §  12006.  16  Const.  Art.  VII,  sec.  3. 

14.1ud.    Act,    ch.    1,    §6;    Comp.  17  Jud.    Act,    ch.    1,    §5;     Comp. 

Laws  1915,  §  12011.  Laws  1915,  §  12010. 

16  Jud.    Act,    ch.    1,    §8;     Comp.  18  Jud.    Act,    ch.    1,    §5;     Comp. 

Laws  1915,  §  12013.  Laws  1915,  §  12010. 

No   judge   of   the    supreme    court 
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vides  that  the  court  may  hold  special  or  adjourned  terms, 
and  shall  continue  its  sessions  a  sufficient  number  of 
days  at  each  term  to  hear  all  the  causes  ready  for  hear- 
ing, and  that  all  causes  and  questions  not  decided  at  the 
term  when  they  are  submitted  shall  be  determined  early 
in  the  next  succeeding  term.^^  All  terms  of  the  court  are 
held  at  the  supreme  court  room  in  the  city  of  Lansing.^" 

§  5.  Quorum. 

Five  judges  constitute  a  quorum  for  the  hearing  of 
cases  and  for  the  transaction  of  business,^^  but  a  smaller 
number  may  adjourn  the  court  from  day  to  day  until  a 
quorum  is  present,  or  may  adjourn  it  without  day,  if  it 
be  deemed  proper.^** 

§6.  Seal. 

The  supreme  court  has  a  seal,  and  this,  and  such  other 
seals  as  may  be  devised  for  the  purpose  according  to  law, 
are  the  seals  of  the  court.^^ 

§7.  Process. 

All  writs  and  process  issuing  out  of  the  court  must  be 
styled  ' '  In  the  Name  of  the  People  of  the  State  of  Mich- 
igan," and  may  run  into  and  be  executed  in  any  county 
in  the  state.^* 

The  seal  of  the  court  affixed  to  or  impressed  upon  any 
writ  or  process  in  any  suit  or  proceeding  in  the  court  is 
made  conclusive  evidence  that  such  writ  or  process  was 
issued  by  the  court  in  all  cases  in  which  such  writ  or 
process  might  be  lawfully  issued.''^ 

19Jud.    Act,    ch.    1,  §5;     Comp.  23  Jud.    Act,    ch.    1,    §28;    Comp. 

Laws  1915,  §  12010.  Laws  1915,  §  12033. 

20  Jud.    Act,    ch.    1,  §5;    Comp.  24  Jud.    Act,    ch.    1,    §15;    Comp. 
Laws  1915,  §  12010.                                   Laws    1915,    §12020;     Const.    Art. 

21  Jud.    Act,    ch.    1,  §5;     Comp.      VII,  sec.  22. 

Laws  1915,  §  12010.  26  Jud.    Act,    ch.    1,    §15;    Comp. 

22  Jud.    Act,    ch.    1,    §13;    Comp.      Laws  1915,  §12020.     See  also  §36, 
Laws  1915,  §  12018.  post. 
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§  8.  Decisions. 

The  decisions  of  the  court  are  required  to  be  in  writing 
and  signed  by  the  justices  concurring  therein.  Any  jus- 
tice dissenting  therefrom  must  give  the  reasons  for  such 
dissent  in  writing  over  his  signature.  Such  opinions 
must  be  filed  in  the  office  of  the  clerk  of  the  supreme  court 
and  copies  thereof  at  the  same  time  delivered  to  the  re- 
porter of  the  court.^^ 

II.  General  Practice 

§  9.  Scope  of  subdivision. 

This  subdivision  deals  with  general  rules  applicable 
to  all  proceedings  in  the  supreme  court  except  as  other- 
wise indicated. 

§  10.  Fees  of  clerk. 

The  clerk  is  entitled  to  six  dollars  on  entering  any  case 
in  the  supreme  court,  and  this  sum  is  in  full  for  all  fees 
in  the  case,  except  that  an  additional  two  dollars  shall 
be  paid  him  on  the  entry  of  any  motion  on  the  motion 
docket,  except  in  cases  of  mandamus  in  which  the  motion 
fee  is  four  dollars.  Such  fees  may  be  taxed  by  the  pre- 
vailing party  where  costs  are  allowed  by  order  of  the 
court.  The  clerk  shall  also  be  allowed  fifteen  cents  per 
folio  for  certified  copies  of  any  entiy  or  papers  in  any 
suit  or  proceedings  when  required  for  any  other  purpose 
than  for  one  connected  with  the  progress  or  disposition 
of  such  suit  or  proceedings.^'' 

§  11.  How  parties  designated. 

In  all  cases  brought  to  the  supreme  court  for  the  pur- 
pose of  reviewing  or  revising  the  judgment,  order,  de- 

26Jud.    Act,    ch.    1,    §30;    Comp.  27  Sup.  Ct.  Kule  2,  and  see  Clerks 

Laws    1915,    §12035;     Const.    Art.      OF  Court. 
VII,  sec.  7. 

Decisions  as  binding,  see  Courts; 
Erhor,  Writ  or. 
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cree  or  action  of  any  other  court,  tribunal  or  officer,  the 
relative  position  of  the  parties  and  their  designation  as 
plaintiffs,  petitioners,  defendants  or  respondents,  shall 
be  the  same  in  this  court  as  in  the  court  or  before  the 
tribunal  or  officer  whose  action  is  in  question;  but  they 
may  further  be  designated  as  appellants  and  appellees.^' 

§  12.  Indorsement  of  papers  by  clerk. 

The  clerk  of  the  supreme  court  must  indorse  on  every 
paper  the  day  it  is  filed,  and  cannot  pemiit  any  original 
j-ecord  or  paper  to  be  taken  from  the  court  room,  or 
from  the  office,  without  an  order  from  the  court,  or  the 
permission  of  one  of  the  justices,  but  parties  interested 
may  inspect  them  in  his  office  and  take  copies  thereof.*' 

§  13.  Agreements  relative  to  proceedings. 

No  private  agreement  or  consent  between  the  parties 
or  their  attorneys  in  respect  to  the  proceedings  in  a  cause 
is  binding  unless  evidence  of  it  is  in  writing,  subscribed 
by  the  party  or  his  attorney  against  whom  it  is  alleged, 
and  filed  in  the  office  of  the  clerk.^''  When  there  are  two 
or  more  attorneys  representing  a  party,  an  agreement  by 
one  of  them  is  binding  upoii  all.'^  Where,  however,  a 
party  has  acted  in  good  faith  upon  an  oral  agreement, 
the  court  may  relieve  him  of  the  consequences  of  a  mis- 
understanding between  counsel  in  regard  to  it.''' 

§  14.  Preparation  and  printing  of  the  record. 

The  party  removing  a  cause  into  the  supreme  court  by 
writ  of  error,  appeal,  certiorari,  case  made  or  otherwise 
is  required,  by  rule  of  the  supreme  court,  to  prepare  a 
printed  record  for  the  use  of  the  court  and  counsel,  which 

28  Sup.  Ct.  Eule  3.  82  C.  J.  Huebel  CJo.  v.  MacKinnon, 

29  Sup.  Ct.  Rule  1.  186    Mich.    617;    Scott   v.    Scott,    5 

30  Sup.  Ct.  Rule  33.  Mich.     106;     Wager    v.     Stickle,    3 

31  People  V.  Bussey,  80  Mich.  501 .  Paige  407. 
See  also  Agreements. 
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shall  contain  all  of  the  testimony  and  so  much  of  the 
pleadings,  record  and  proceedings  (and  no  more)  as  is 
necessary  to  present  the  questions  raised. ^^  In  man- 
damus, prohibition  and  certiorari  proceedings,  if  pre- 
liminary writs  or  orders  are  allowed,  the  record,  or  so 
much  thereof  as  is  necessary  to  present  the  points  raised, 
must  be  printed  as  in  other  cases. ^*  The  date  of  the 
official  filing  of  each  pleading  set  out  in  the  record  is  re- 
quired to  be  stated.  All  records,  arguments  and  briefs 
printed  for  the  use  of  the  court  must  be  in  small  pica 
type,  twenty-four  pica  "ems"  to  a  line,  and  thirty-five 
lines  to  a  page,  leaded  with  four-to-pica  leads,  and  must 
be  printed  on  unglazed  paper.  The  record  must  have  a 
suitable  cover,  containing  the  title  of  the  court  and  cause, 
the  court  from  which  the  case  is  brought  into  the  supreme 
court  and  the  name  of  the  judge  before  whom  the  cause 
was  heard.  The  size  of  printed  records  and  briefs  must 
be  nine  and  one-quarter  by  six  and  one-quarter  inches. ^^ 
The  record  must  also  contain  a  complete  index  of  the 
names  of  the  witnesses  whose  testimony  appears  in  the 
record  and  the  pages  whereon  the  examination,  cross- 
examination  or  re-examination  is  found,  also  the  pages 
whereon  any  exhibit  appears,  and,  in  brief  forai,  the 
substance  of  such  exhibit,  and,  in  cases  at  law,  the  page 
of  the  record  where  any  exception  relied  on  may  be 
found.^^  The  clerk  is  directed  not  to  receive  any  record 
or  brief  which  fails  to  meet  these  requirements.^"'' 

It  is  very  important  to  the  appellant  that  these  re- 
quirements should  be  strictly  complied  w^ith.  They  are 
intended  to  aid  the  court  in  the  examination  of  the  rec- 
ord, and  a  non-compliance  witli  them  may  entail  much 

33  Sup.  Ct.  Rule  35.  Assignments    of    error    based    on 

34  Sup.  Ct.  Rule  56.  See  Haney  v.  exhibits  not  printed  in  the  record  or 
Cireuit  Judge,  167  Mich.  489;  164  indexed  will  not  be  considered  on  a 
Mich.  581.  writ    of    error.      Showen    v.    J.    L. 

36  Sup.  Ct.  Rule  35.  Owens  Co.,  182  Mich.  264. 

36  Sup.  Ct.  Rule  36.  37  Sup.  Ct.  Rules  35,  36. 
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unnecessary  work  which  the  court  will  not  undertake. 
If  counsel  desire  the  court  to  examine  the  record  for 
errors,  they  must  follow  with  strictness  the  rules  that 
are  intended  to  aid  the  court  in  such  examination.  Al- 
though the  court  has  sometimes,  as  a  matter  of  grace, 
assumed  the  labor  of  looking  up  exceptions  not  referred 
to  in  the  index  and  of  considering  assignments  of  error 
when  the  parts  of  the  record  to  which  they  apply  are  not 
indicated,  the  court  may  be  expected  to  decline  the 
work,*^  and  moreover,  if  there  is  no  proper  index,  the 
court  may  be  expected  to  withhold  the  cost  of  printing 
the  record.^^  It  is  improper  to  italicize  parts  of  the 
record  to  emphasize  them  in  the  interest  of  the  party 
preparing  the  record.*" 

§  15.  Consequence  of  unduly  prolix  record. 

When  a  record  is  so  prolix  as  to  cause  vexation  by  rea- 
son of  a  multiplicity  of  frivolous  assignments  or  by  any 
other  abuse,  it  is  within  the  discretion  of  the  court  to 
grant  such  costs  against  the  prevailing  party  respon- 
sible for  such  abuse  as  may  offset,  in  whole  or  in  part, 
the  costs  to  which  he  would  otherwise  be  entitled.*^  It 
is  usual  for  the  court  to  limit  the  costs  for  printing  a 
record  to  the  number  of  pages  required  to  present  fairly 
all  the  questions  that  need  consideration.**^ 

38Showen  v.  J.  L.  Owcus  Co.,  182  MeLeod,    114    Mich.    73.        See   also 

Mich.  264  J  Pease  v.  Munro,  83  Mich.  Error,  Writ  op. 

475;  Eeeder  V.  Moore,  95  Mich.  594;  39  Westfall    v.    Board    of    Water 

Barnard  v.  McLeod,  114  Mich.  73;  Com 'rs,  93  Mich.  210;  McClelland  v. 

Zimmerman  Mfg.  Co.  v.  Dolph,  104  A.  P.  Cook  Co.,  94  Mich.  528. 

Mich.    281;     Mills    v.    Warner,    167  40  People  v.  Adler,  169  Mich.  322. 

Mich.  619;  Yanelli  v.  Littlejohn,  172  41  Sup.  Ct.  Eule  37. 

Mich.    91;    People    v.    Sartori,    168  42  Maxted    v.    Fowler,    94    Mich. 

Mich.  308;  Dake  Engine  Mfg.  Co.  v.  106;   Laughlin  v.  Grand  Rapids  St. 

Hurley,  99  Mich.  16;  Duff  V.  Judson,  R.    Co.,    80    Mich.    154;    Maltby    v. 

160  Mich.  386;  Niagara  Sprayer  Co.  Plummer,  73  Mich.  539;   George  W. 

V.  Wood,   186  Mich.   303;    Bickle  v.  Roby  Lumber  Co.  v.  Gray,  73  Mich. 

Jameson,  146  Mich.  483;  Barnard  v.  363;    Sanford  v.   Rowley,  93   Mich. 
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§  16.  Time  when  record  to  be  printed  and  served. 

Ill  all  cases,  the  appellant  is  required  to  cause  the 
record  to  be  printed  as  soon  as  practicable  after  the  filing 
of  the  return  in  the  supreme  court,  and,  as  soon  as  the 
printing  is  completed,  to  serve  on  the  appellee  at  least 
two  copies  of  the  printed  record;  and,  before  the  first 
day  of  the  term  at  which  the  cause  is  noticed  for  argu- 
ment, the  appellant  is  required  to  file  with  the  clerk  of 
the  supreme  court  at  least  eighteen  printed  copies 
thereof.  In  any  case,  the  appellant  must  cause  the 
printed  record  to  be  served  upon  the  appellee  within 
thirty  days  after  the  filing  of  the  retuni  in  the  supreme 
court  and  within  the  time  allowed  for  the  service  of  the 
first  brief,  unless  further  time  therefor  is  granted.  This 
does  not  give  the  appellant  thirty  days  in  every  case,  but 
only  so  much  time  as  is  reasonably  necessary  after  the 
filing  of  the  return  in  the  supreme  court. 

If  an  appellant  fails  to  print  and  serve  the  record 
within  the  time  required,  or  within  such  further  time  as 
shall  have  been  granted  therefor  on  motion,  the  court 
may,  on  motion  of  the  appellee,  dismiss  the  case  and 
award  costs  to  the  appellee,  or  further  time  may  be 
granted  for  compliance  with  the  requirements  on  such 
tenns  as  are  proper.  If  an  appellant  fails  to  have  the 
printed  record  filed  before  the  first  day  of  the  term  for 
which  the  cause  is  regularly  noticed  for  argument,  the 
cause  will  be  stricken  from  the  calendar  on  the  first  day 

nog;    Cliadwick  v.  Walsh,  70  Mich.  97  Mich.  166;   Tanner  v.  Page,  106 

627;  Davison  v.  Shanahan,  93  Mich.  Mich.   155;    Walker   v.    Lake   Shore, 

486;  Sager  v.  Tupper,  38  Mich.  258;  etc.,  E.  Co.,  Ill  Mich.  518;  Kennett 

Goodsell    V.   Seeley,   46    Mich.    62.!;  v.    Engle,    105    Mich.    69.3;    In    re 

United  States  Exp.  Co.  v.  Root,  47  Brewster's   Estate,    113   Mich.   561; 

Mich.    231;     Thurstin    v.    Luce,    61  Tower   v.   Somerset   Tp.,   143   Mich. 

Mich.  292;  Walkley  v.  Bostwick,  49  195;   Ruttle  v.  Foss,  161  Mich.  132; 

Mich.  374;  Conkey  v.  Carpenter,  106  Wavle  v.  Michigan  United  Rys.  Co., 

Mich.  2;  Pinch  v.  Karste,  97  Mich.  170  Mich.  81;  Ruttle  v.  What-Cheer 

20;  Turner  v.  Muskegon  M.  &  F.  Co.,  Coal  Min.  Co.,  161  Mich,  150. 
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of  the  term  and  further  dealt  with  as  justice  may  re- 
quire." 

§  17.  What  are  calendar  causes. 

Writs  of  error  and  certiorari,  appeals  in  chancery, 
cases  made,  and  all  other  cases  which  are  to  be  heard  oif 
the  merits  are  calendar  causes,  and,  to  be  heard  at  any 
term,  must  be  placed  on  the  calendar  for  that  term.** 

§  18.  Notice  of  hearing. 

After  the  filing  of  a  case  made  or  the  return  to  a  writ 
of  error  or  iseue  joined  in  cases  requiring  a  formal  issue, 
either  party  may  notice  the  cause  for  hearing.  Such  no- 
tice must  be  given  at  least  thirty  days  before  the  first 
day  of  the  term  at  which  the  argument  is  desired." 

Form  of  Notice  of  Hearing  in  Supreme  Court 

State  of  Michigan. 

(Title  of  court  and  cause.) 

To  K.  L., 

Attorney  for  Defendant  and  Appellant. 

Sir:— 

You  will  please  to  take  notice  that  the  above-entitled  cause  will  be  brought 

on  for  hearing,  in  said  court,  at  the term  thereof,  commencing  Tues 

day,  the day  of ,  A.  D 

Dated,  etc. 

Yours,  etc., 

J.  K., 

Attorney  for  Plaintiff 
and  Appellee. 

48  Sup.  Ct.  Rule  38.  be  placed  on  the  calendar  during  the 

Noncompliance  with  rule  is  ground  first  two  weeks  of  the  term  by  eon- 

for  dismissal.     Mawich  v.  Elsey,  47  sent  of  the  attorney  general.    Id. 

Mich.   10;   Sanborn  v.  Robinson,  22  46  Sup.  Ct.  Rule  34. 

Mich.  92.  Chancery  eases  may  be  noticed  for 

44  Sup.  Ct.  Rule  43.  hearing  after  the   record   has   been 

Appeals  in  chancery  and  bills  of  filed  and  the  time  for  filing  it  has 

exceptions  in  criminal  cases  are  also  elapsed.    Id. 

calendar  causes.    Criminal  cases  may 
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Form  of  Countermand  of  Notice  of  Hearing 

State  of  Michigan. 
(Title  of  court  and  cause.) 
To  K.  L., 
Attorney  for  Defendant  and  Appellant. 

Sir:— 

You  will  please  to  take  notice  that  the  notice  of  hearing  of  said  cause, 
heretofore  served  upon  you,  is  hereby  countermanded. 
Dated,  etc. 

Yours,  etc., 

J.  K., 

Attorney  for  Plaintiff 

and  Appellee. 

§  19.  How  case  placed  on  calendar. 

The  priority  of  causes  on  the  calendar  as  first  made  up 
depends  upon  the  date  of  filing  notice  of  hearing  with  the 
clerk.  The  party  noticing  a  cause  for  hearing  is  re- 
quired, at  least  twenty  days  before  the  first  day  of  the 
term  for  which  the  cause  is  noticed  for  hearing,  to  give 
notice  to  the  clerk  to  place  the  cause  on  the  calendar  for 
the  term.  No  cause  can  be  entered  on  the  calendar  by 
the  clerk  until  the  return  or  case  made  has  been  filed  in 
the  supreme  court  or  without  the  notice  to  the  clerk  be- 
fore mentioned.** 

Form  of  Note  of  Argument  to  Be  Filed  with  Clerk  to  Place  Case  on 

Calendar 

(Title  of  court  and  cause.) 

The  above-entitled  cause  will  be  brought  on  for  argument  at  the  next 
term  of  this  court,  notice  having  been  served  on  the  part  of  the  appellant 
(or,  appellee)  on  K.  L.,  attorney  for  the  appellee  (or,  appellant),  according 
to  the  statute  and  rules  of  this  court.  You  will  please  place  said  cause  on 
the  docket  of  this  court  for  said  term. 
Dated,  etc. 

J.  K., 
Attorney  for  Appellant 
(or.  Appellee). 
To ,  Clerk  of  the  Supreme  Court. 

*6  Sup.  Ct.  Rule  44.  the  calendar  until  the  record  on  ap- 

Chancery  eases  and  exceptions  in       peal   or   the   exceptions   respectively 

criminal  cases  cannot  be  entered  on       have  been  filed  in  the  supreme  court. 
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§  20.  Rearrang-ement  of  calendar. 

Upon  filing  stipulation  with  the  clerk  not  later  than 
the  Saturday  before  the  first  day  of  the  term,  cases  may 
be  placed  lower  down  on  the  calendar  and  grouped  to 
suit  the  convenience  of  counsel;  but,  after  such  re- 
arrangement of  causes  by  the  clerk,  no  further  changes 
can  be  made  by  counsel,  except  to  continue  or  place  at 
the  foot  of  the  calendar.*'' 

Form  of  Stipulation  to  Place  Case  at  Foot  of  Docket 

(Title  of  court  and  cause.) 

It   is  hereby  stipulated   and   agreed   by   and   between   the   above-named 
parties,  by  their  respective  attorneys,  that  the  said  cause  may  be  placed 
at  the  foot  of  the  docket  at  the  present  term  of  said  court. 
Dated,  etc. 

J.  K., 

Attorney  for  Plaintiff 

and  Appellant. 

K.  L., 

Attorney  for  Defendant 

and  Appellee. 

§  21.  How  cases  called  for  argument. 

On  the  first  day  of  each  term,  after  motions  are  dis- 
posed of,  the  court  will  commence  calling  the  cases  for 
argument  in  the  order  in  which  they  stand  on  the  calen- 
dar as  rearranged  and,  from  day  to  day  during  the  term, 
will  proceed  in  the  same  order.  If  the  parties  or  either  of 
them  be  ready  when  their  case  is  called,  the  case  will  be 
heard.  If  neither  party  is  ready  to  proceed  in  the  argu- 
ment, the  case  will  be  regarded  as  submitted  on  briefs. 
No  case  after  being  placed  on  call  will  be  withdrawn 
therefrom  except  to  continue  it,  and  a  continuance  will 
be  allowed  only  upon  a  sufficient  showing  of  the  death  or 
illness  of  counsel.  Fifteen  cases  only  will  be  considered 
liable  to  be  called  on  each  day  during  the  term,  including 
the  one  under  argument  if  it  has  not  been  concluded  on 

47  Sup.  Ct.  Eulc  44. 
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the  preceding  day.  No  cause  will  be  taken  up  out  of  its 
order  or  set  down  for  a  particular  day,  except  under  spe- 
cial and  peculiar  circumstances  to  be  shown  to  the  court. 
On  motion  days,  motions  take  precedence  of  calendar 
causes." 

§  22.  Argfument  of  cause. 

In  the  argument  of  calendar  causes,  two  counsel  may 
be  heard  on  a  side.  The  time  allowed  for  argument  on 
each  side  will  not  exceed  one  half  hour  in  cases  involving 
five  hundred  dollars  or  less.  In  all  other  cases,  the  argu- 
ment will  be  limited  to  one  hour  on  each  side.  The  time 
for  argument  may  be  extended  by  the  court  upon  applica- 
tion granted  before  the  argument  begins." 

§  23.  Submission  of  causes  by  stipulation. 

Any  cause  may  be  submitted  upon  briefs  by  stipula- 
tion at  any  time.*® 

§  24.  Court  may  order  argimient  on  any  question. 

Upon  all  questions  arising  in  the  exercise  of  its  juris- 
diction, when  argument  of  counsel  may  be  desired  or 
intended  by  the  parties  or  requested  by  the  court,  the 
court  may  order  such  argument  to  be  had  at  any  of  the 
terms  of  the  court.  After  the  argument  of  a  cause,  or 
when  a  cause  is  submitted  on  briefs,  if  the  court  is  of  the 
opinion  that  a  certain  point  or  legal  proposition  is  in- 
volved Avhich  is  material  to  the  decision  of  the  case,  but 
which  has  not  been  raised  or  argued  by  counsel  on  either 
side,  the  case  will  not  be  decided  on  such  point  or 
proposition  until  both  counsel  have  had  an  opportunity 
to  argue  it  before  the  court.*^  And  sometimes  the  court 
will  request  the  parties  to  furnish  briefs  on  such  ques- 
tions." 

48  Sup.  Ct.  Rule  45.  Laws  1915,  §  12016;  Gadd  v.  City  of 

49  Sup.  Ct.  Rule  46.  Detroit,  142  Mich.  683. 

60  Sup.  Ct.  Rule  47.  62  Auditor    General    v.    Bolt,    147 

BlJud.   Act,    eh.    1,    §11;    Comp.       Mich.  283. 
2  Abbett— 42 
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§  25.  Filing  and  requisites  of  motions. 

All  motions  and  affidavits  in  support  of  motions  must 
be  typewritten  or  printed  and  filed  with  the  clerk.  It  is 
required  that  every  motion  contain  a  brief  statement  of 
the  grounds  and  objects  of  the  motion.^^ 

All  papers  filed  by  either  party  on  motions  are  required 
to  contain  proof  of  service  upon  opposing  counsel.** 

Form  of  Special  Motion  in  Supreme  Court 

(Title  of  court  and  cause.) 

Comes  now  the  said  appellee  (or,  appellant),  and  moves  the  court  now 
here  to  (state  the  object  of  the  motion),  for  the  following  reasons,  that 
is  to  say:     1.   (Here  state  the  grounds  of  the  motion). 

This  motion  is  based  upon  the  files  and  records  in  said  cause,  and  upon 
the  affidavit  of  E.  F.,  now  on  file  herein. 

Dated,  etc.  K.  L., 

Attorney    for   Appellee. 

§  26.  Notice  of  motions. 

Notice  of  the  argument  of  motions,  together  with 
copies  thereof  and  of  the  affidavits  upon  which  they  are 
based,  must  be  served  on  the  opposite  attorney  at  least 
four  days  before  the  time  noticed  for  hearing  the  same, 
unless  the  attorney  for  the  adverse  party  resides  outside 
of  the  City  of  Lansing,  in  which  case,  the  time  of  service 
must  be  increased  one  day  for  every  additional  one  hun- 
dred miles  or  fraction  thereof  distance  between  his  place 
of  residence  and  the  City  of  Lansing."  In  cases  where 
counsel  are  not  present  in  court,  notice  of  motions  for 
continuance  to  be  heard  on  the  first  day  of  the  term  must 
be  given  at  least  twenty-four  hours  previous  thereto, 
and,  if  for  any  subsequent  day,  two  days '  notice  must  be 
given.*® 

53  Sup.  Ct.  Rule  27.  notice  of  motion  must  be  served  on 

64  Sup.  Ct.  Rule  27.  the  attorney  and  not  on  the  party. 

66  Sup.  Ct.  Rule  28.  People  v.  Houghton  Co.,  19  Mich.  9, 

66  Sup.  Ct.  Rule  44.  and  see  Motions. 

After     appearance    by  attorney, 
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Form  of  Notice  of  Motion  in  Supreme  Court 

State  of  Michigan, 

The  Supreme  Court. 
(Title  of  cause.) 

Sir:— 

You  will  please  to  take  notice  that  the  annexed  is  a  copy  of  a  motion 
this  day  entered  in  the  above-entitled  cause,  and  that  annexed  hereto  are 
copies  of  the  affidavits  this  day  filed  in  said  cause  and  upon  which  said 
■motion  is  based,  and  that   said  motion  will  be  brought  on  for  hearing  iu 

said  Ck)urt  on  Tuesday,  the    day  of    ,  A.  D ,  at  the 

opening  of  court  on  said  day,  or  as  soon  thereafter  as  counsel  can  be  lieard. 
Dated,  etc. 

Yours,  etc., 

K.  L., 
Attorney  for  Defendant 
and  Appellee. 
To  J.  K.,  Attorney  for  Plaintiff  and  Appellant. 

§  27.  When  motions  heard. 

The  motion  day  of  the  supreme  court  is  Tuesday  of 
each  week.  On  these  days,  motions  have  precedence  over 
calendar  causes,  and  all  special  motions  must  be  noticed 
for  one  of  these  days.  A  motion  will  be  heard  on  the 
day  for  which  it  is  noticed,  unless  adjourned  over  to  a 
subsequent  motion  day  or  unless  there  is  not  time  to  hear 
it  on  the  day  for  which  it  is  noticed,  in  which  case  it  will 
be  heard  on  the  next  succeeding  day.*''' 

§  28.  Argument  of  motions. 

Parties  to  motions  involving  constitutional  questions 
and  personal  liberty  are  entitled  to  an  oral  hearing,*^  but 
all  other  motions  must  be  submitted  on  briefs  unless 
otherwise  ordered  by  the  court.*®  On  motions  not  involv- 
ing any  constitutional  question  or  personal  liberty,  no 
oral  arguments  may  be  had  unless  by  special  permission 
of  the  court  first  obtained.     When  oral  arguments  are 

67  Sup.  Ot.  Rule  29.  69  Sup.  Ct.  Rule  55. 

68Jud.    Act,    ch.    1,    §5;     Comp. 
Laws  1915,  §  12010. 
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permitted,  they  are  limited  to  fifteen  minutes  on  each 
side  unless  further  time  is  granted  by  the  court  before 
the  argument  begins.**' 

§  29. Briefs  on  motions. 

In  addition  to  oral  arguments,  each  party  is  required 
to  submit  a  printed  or  typewritten  brief  at  the  time  the 
argument  is  made.^^ 

§  30. Motion  docket. 

The  clerk  keeps  a  motion  docket  and  enters  all  motions 
on  such  docket  in  the  order  in  which  they  are  delivered 
to  him.  On  the  opening  of  the  court  on  motion  days,  he 
presents  the  motion  docket  to  the  court  and  the  motions 
thereon  are  called  for  argument  in  their  order.  No  mo- 
tion will  be  entertained,  unless  brought  forward  as 
required  by  the  rules.®^ 

§  31.  Shortening  or  extending  time. 

The  time  limited  for  making  motions  or  applications 
or  giving  any  notice  or  taking  any  action  may  be  short- 
ened or  extended  in  any  case  by  the  court  or  any  justice 
of  the  court  unless  the  time  is  limited  by  statute.*^ 

§32.  Service  of  papers. 

All  notices  must  be  in  writing  and  be  served  on  the 
attorney  in  the  cause.  Where  a  party  who  is  also  an 
attorney  of  the  supreme  court  prosecutes  in  person,  or  if 
the  defendant  gives  notice  that  he  is  an  attorney  and 
will  defend  in  person,  all  notices  and  other  papers  must 
be  served  upon  him  in  like  manner;  and,  where  the  object 
is  to  bring  a  party  into  contempt  for  disobeying  any  rule 
or  order  of  the  court,  the  service  must  be  on  such  party 
personally,  unless  otherwise  ordered  by  the  court.** 

60  Sup.  Ct.  Rule  27.  63  Sup.  Ct.  Rule  32. 

61  Sup.  Ct.  Rule  30.  64  Sup.  Ot,  Rule  21. 

62  Sup.  Ot.  Rule  31. 
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Notices  and  papers  may  be  served  on  an  attorney  as 
follows:  (a)  By  delivering  the  same  to  him  personally, 
(b)  By  leaving  the  same  in  his  office  with  his  clerk  or 
with  a  person  having  charge  thereof,  (c)  When  no  per- 
son is  to  be  found  in  his  office,  by  leaving  the  same  be- 
tween the  hours  of  six  in  the  morning  and  nine  in  the 
evening  in  some  suitable  and  conspicuous  place  in  his 
office,  (d)  If  his  office  be  not  open  so  as  to  admit  of 
service  therein,  then  by  leaving  the  same  at  his  residence 
with  some  person  of  suitable  age  and  discretion,  (e)  By 
depositing  the  same  in  a  post  office,  inclosed  in  a  sealed 
envelope  plainly  addressed  to  him  at  his  place  of  busi- 
ness (according  to  the  best  possible  information  and  be- 
lief of  the  person  making  the  service),  with  postage 
thereon  fully  prepaid.^^  Service  by  mail  is  lawful  as 
well  when  the  attorney  on  whom  sei^ice  is  to  be  made 
resides  in  the  same  city,  village  or  township  as  the  attor- 
ney making  the  service  as  when  he  resides  in  a  different 
city,  village  or  township.  In  case  of  service  by  mail,  the 
time  of  service  must  be  increased  one  day  for  every  one 
hundred  miles  distance  or  fraction  thereof  betw^een  the 
place  of  deposit  and  the  place  of  address.®^ 

Where  a  party  other  than  an  attorney  prosecutes  or 
defends  in  person,  service  of  notices  and  papers  should 
be  made  upon  him  in  the  same  manner  as  upon  an  attor- 
ney, but  no  service  of  papers  in  the  ordinary  proceedings 
in  a  case  need  be  made  on  a  defendant  who  has  not  ap- 
peared in  the  case.*' 

§  33.  Computation  of  time. 

The  day  on  which  any  rule  is  filed  or  order,  notice, 
pleading  or  paper  served  is  excluded  in  the  computation 
of  time  for  complying  with  the  exigency  of  the  rule, 
order,  notice,  pleading  or  paper,  and  the  day  on  which 

66  Sup.  Ct.  Rule  22.  67  Sup.  Ct.  Rule  2-i. 

66  Sup.  Ot.  Rule  23. 
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a  compliance  with  it  is  required  is  included,  except  where 
it  falls  on  Sunday,  in  which  case  the  party  has  the  next 
day  to  comply.  When,  by  the  terms  of  an  order,  an  act 
is  directed  to  be  performed  instanter,  it  must  be  done 
within  twenty-four  hours.^* 

§  34.  Proceeding  when  ordinary  modes  of  service  are  im- 
practicable. 
In  cases  where  service  of  papers  cannot  reasonably  be 
made  on  account  of  the  lack  of  an  attorney  of  record  or 
the  inability  to  find  a  party  or  on  account  of  the  absence 
of  the  attorney  of  record  from  his  usual  place  of  abode, 
residence  or  office  or  for  any  other  reason,  the  supreme 
court  or  one  of  the  justices,  upon  an  ex  parte  application, 
on  cause  shown,  may  direct  in  what  manner  and  on  whom 
service  may  be  made.^® 

§  35.  Taking  testimony. 

The  supreme  court  may,  at  any  time,  in  accordance 
with  and  for  the  speedy  furtherance  of  justice  in  any 
suit,  either  at  law  or  in  equity,  call  upon  the  parties  to 
the  suit  or  any  witness  thereto  to  testify  orally  in  open 
court,  but  no  party  or  witness  whose  evidence  may  not 
be  received  under  the  statutes  of  the  state  can  be  called 
upon  to  testify.'''*' 

§  36.  Opinions  of  court. 

The  decisions  of  the  supreme  court,  with  the  reasons 
therefor,  are  required  by  statute  to  be  in  writing  and 
signed  by  tlie  judges  concurring  therein.     Any  judge 

68  Sup.  Ct.  Rule  25;  Morelaml  v.  TOJud.  Act,  eh.  1,  §29;  Comp. 
Lenawee  Circuit  Judge,  144  Mich.  Laws  1915,  §  120;{4;  John  Spry  Lum- 
329;  Vohlers  v.  E,  H.  Stafford  Mfg.  ber  Co.  v.  The  C.  H.  Green,  76  Mich. 
Co.,  171  Mich.  8.  See  generally  320;  West  Michigan  Park  Ass'n  v. 
Time.  Pere    Marquette   R.   Co.,   172    Mich. 

69  Sup.    Ct.    Rule    26.      See    also  179. 
Service  of  Papers. 
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dissenting  therefrom  is  likewise  required  to  give  the 
reasons  of  his  dissent  in  writing  over  his  signature.  Such 
opinions  are  filed  in  the  office  of  the  clerk  of  the  supreme 
court  and  copies  delivered  to  the  reporter  of  the  court.'^ 
It  is  the  duty  of  the  clerk  to  mail  to  the  principal  counsel 
for  each  party  in  a  case  a  copy  of  the  opinion  within  three 
days  after  it  is  filed.  No  charge  is  made  for  this.  For 
uncertified  copies  supplied  to  other  persons,  a  charge  of 
thirty  cents  per  page  of  double-spaced  typewriting  is 
made.''^^ 

§37.  Rehearing-. 

A  motion  for  a  rehearing  must  be  disposed  of  on  the 
record  as  it  comes  to  the  supreme  court.  Affidavits  ex- 
planatory of  the  facts,  offered  by  one  party  and  con- 
tradicted by  counter-affidavits  offered  by  the  other,  will 
not  be  listened  to.''  The  court  will  always  regard  with 
favor  a  motion  for  rehearing  which  calls  their  attention 
to  a  misapplication  of  the  law  or  to  something  in  the 
record  or  briefs  which  has  been  overlooked  and  which 
is  material  to  a  proper  disposition  of  the  case,  but  other- 
wise a  rehearing  will  not  generally  be  permitted.''*  A 
rehearing  on  the  same  facts  and  legal  controversy  is  not 
properly  to  be  granted,  unless  there  has  been  some  very 
peculiar  assumption  or  defect  on  the  first  hearing  by 
which  tlic  court  and  the  parties  have  been  misled.'"*    If 

71  Jud.  Act,  ch.  1,  §30;  Comp.  226;  J.  L.  Hudson  Co.  v.  No-Name 
Laws,  1915,  §  12035.  Hat  Co.,  174  Mich.  109. 

72  Sup.  Ct.  Eule  58.  76  Brown  v.  Brown,  64  Mich.  82; 
73Vannetcr  v.  Grossman,  39  Mich.       Hutchins  v.  Kimmell,  31  Mich.  126; 

610.  Kraft  v.  Eaths,  45  Mich.  20;   Audi- 

74  Smith  V.  Walker,  57  Mich.  456;  tor  General  v.  Hill,  98  Mich.  326; 

Hutchins  v.  Kimmell,  31  Mich.  126;  People   v.    Cotteral,    115   Mich.    43; 

Seymour  v.  Detroit,  etc..  Mills,   56  Gaskill   v.    Weeks,    156    Mich.    668; 

Mich.  117;    Nichols,  Shepard  &  Co.  Monger  v.  New  Era  Ass 'n,  171  Mich. 

V.   Marsh,   62   Mich.  439;    Cobbs  v.  614;    Dowagiac  Mfg.  Co.  v.  Corbit, 

Fire  Ass'n  of  Philadelphia,  68  Mich.  127  Mich.  473;  Gamble  v.  Gates,  97 

465;  Finkbinder  v.  Ernst,  135  Mich.  Mich.  465. 
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new  evidence  has  been  found  since  the  decision  of  the 
case,  of  such  a  nature  as  to  require  consideration  and  not 
merely  cumulative,  a  motion  for  a  rehearing  may  be 
granted,'^  but  an  application  based  only  upon  a  showing 
of  facts  already  in  the  record,  or  which  would  not  ma- 
terially alter  or  add  to  the  case  as  it  stood  on  the  first 
hearing,  will  be  denied."  And  even  though  newly  dis- 
covered evidence  be  of  a  material  sort,  such  as  would 
properly  be  considered  by  the  court,  a  rehearing  will  not 
be  granted  if  the  party  applying  for  it  might,  by  the 
exercise  of  reasonable  diligence,  have  secured  it  at  an 
earlier  stage  of  the  case."^* 

A  rehearing  will  not  be  granted  on  the  ground  merely 
that  a  change  in  the  personnel  of  the  court  has  either 
taken  place  or  is  about  to  occur; '^  nor  upon  the  ground 
that  a  son  of  the  justice  who  wrote  the  opinion  belonged 
to  a  finn  who  were  attorneys  of  record  for  one  of  the 
parties  when  the  suit  was  commenced,  especially  if  the 
firm  did  not  manage  the  case  and  did  not  appear  in  the 
appellate  court.*" 

Whenever,  in  a  case  heard  by  a  quorum  of  five  justices 
only,  a  dissenting  opinion  is  filed,  the  parties  have  a 
right  to  a  rehearing  before  the  entire  bench  upon  making 
a  proper  application  therefor.*^  It  has,  however,  been 
the  practice  of  the  court,  in  cases  submitted  to  five  jus- 
tices who  were  unable  to  agree,  to  order  a  reargument  of 

76  Thompson  v.  .Tarvis,  40  Mkli.  79  Peoples  v.  Evening  News  Ass 'n, 
526.                                                                51  Mich.  11;  Scott  v.  Sullivan,  164 

77  Taylor  v.   Boardman,  24   Mich.       Mich.  467. 

287;    Case   v.    Case,   26   Mich.   484;  80  Maclean    v.    Scripps,    52    Mich. 

Cohbs  V.  Fire  Ass'n,  68  Mich.  465;  214. 

Ryerson   v.    Eldred,    18   Mich.    490;  A  motion  for  a  rehearing  does  not 

Thompson  v.  .Jarvis,  40  Mich.  526.  of  itself  operate  to  stay  proceedings 

78  Detroit  Sav.  Bank  v.  Truesdail,  upon  a  judgment  of  the  superior 
38  Mich.  430;  Sherwood  v.  Central  court.  Busch  v.  Wilcox,  106  Mich. 
Mich.    Sav.    Bank,    104    Mich.    65;  514. 

Ryerson    v.   Eldred,   23    Mich.    537;  SlJud.    Act,    ch.    1,    §5;    Comp. 

Attorney  General  v.  Joy,  181  Mich.       Laws  1915,  §  12010. 
266,  quo  warranto  case. 
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the  case  on  its  own  motion,  if  it  was  originally  submitted 
on  oral  argument,  and  to  submit  the  case  to  the  entire 
bench  if  it  was  originally  received  on  brief s.^*^ 

A  rehearing  will  not  be  granted  to  argue  a  question 
raised  by  the  record  whei'e  not  argued  before  but  never- 
theless considered  by  the  court,*'  nor  to  consider  the 
gains  or  losses  between  parties  engaged  in  aiding  fraud- 
ulent transactions ;  **  nor  when  the  court  cannot  discover 
any  new  points  either  upon  the  law  or  the  facts,  which 
it  is  necessary  to  review;  '^  nor  when  no  point  or  author- 
ity, not  presented  and  argued  on  the  original  hearing,  is 
raised  or  submitted;  *^  nor  unless  there  has  been  some  pe- 
culiar and  misleading  assumption  or  defect  on  the  first 
hearing;*'  nor  because  the  former  opinion  erroneously 
stated  that  a  certain  question  had  been  submitted  to  the 
jury,  when  it  should  not  have  been  submitted  because 
there  was  no  conflict  in  the  evidence;  **  nor  because  of  an 
immaterial  error  in  the  opinion ;  *^  nor  because  there  was 
no  specific  finding  of  a  certain  fact  claimed  where  such 
finding  was  manifestly  included  in  the  general  verdict;  ^° 
nor  because  appellee's  briefs  were  inadvertently  mislaid 
so  that  they  were  not  called  to  the  court's  attention, 
where  it  appears  from  the  examination  of  all  the  briefs 
that  no  different  disposition  of  the  case  would  be  made.®^ 
Where  a  motion  for  rehearing  does  not  call  the  court's 
attention  to  anything  contained  in  the  record  or  briefs 
of  counsel  that  has  been  overlooked  or  omitted,  which  is 
material  to  be  considered,  or  to  challenge  the  attention  of 
the  court  to  a  misapplication  of  the  law,  it  will  be  de- 

saDolph  V.  Norton,  158  Mich.  417.  87  Brown  v.  Brown,  64  Mich.  82. 

83  Hutchins  v.  Kimmell,  31  Mich.  88  Cobbs  v.  Fire  Ass'n  of  Phila- 
126.                                                                   delphia,  68  Mich.  465. 

84  Reeg  v.  Burnham,  55  Mich.  39.  89  Cobbs  v.  Fire  Ass  'n  of  Phila- 
86  Seymour    v.    Detroit    Copper    &       delphia,  68  Mich.  465. 

Brasg  Rolling  Mills,  56  Mich.  117.  90  Johnston  v.  Davis,  61  Mich.  278. 

86  Nichols,     Shepard     &     Co.     v.  91  Dowagiac   Mfg.   Co.   v.    Corbit, 

Marsh,  62  Mich.  439.  127  Mich.  473. 
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nied.®*  Misstatement  of  a  fact  in  the  opinion  is  no  ground 
for  reversal  on  rehearing  where  the  same  judgment 
would  have  been  rendered  if  the  fact  had  been  correctly 
stated.®'  On  a  rehearing,  a  new  question  not  raised  nor 
argued  on  the  original  hearing  cannot  be  considered.®* 

§38.  Practice  on  application. 

By  rule  of  court,®^  no  application  for  a  rehearing  will 
be  considered  by  the  court,  unless  the  moving  party, 
[within  forty  days  from  the  filing  of  the  opinion  there- 
in], causes  the  papers  upon  which  it  is  based,  together 
with  his  reasons  for  granting  it,  to  be  printed  and 
[eighteen]  copies  thereof  to  be  filed  with  the  clerk,  and 
a  copy  thereof  to  be  served  upon  the  counsel  for  the  op- 
posite party,  proof  of  which  service  must  also  be  filed 
with  the  clerk.®®  The  court,  after  the  expiration  of  not 
less  than  four  days  from  such  service,  will  examine  the 
papers,  and,  without  further  argument  unless  specially 
ordered,  will  pass  upon  the  application.  The  party  op- 
posing the  application  will  be  at  liberty  to  file  with  the 
clerk  eighteen  copies  of  his  objections  to  the  applica- 
tion, either  printed  or  typewritten  as  he  may  prefer, 
within  twenty  days  thereafter.  If  the  motion  is  denied, 
the  opposing  party  will  be  entitled  to  tax  a  motion  fee 
of  fifteen  dollars  and  the  expense  of  printing  a  brief,  if 
one  has  been  furnished.®'''  No  further  argument  is  al- 
lowable unless  specially  ordered.®*  Application  for  a 
rehearing  will  not  be  considered  after  the  remittitur  has 

98  Smith  v.  Walker,  57  Mieh.  4.')6.  for,    the    granting    of    a  re-hearing 

93  Bird  v.  Stimson,  197  Mich.  582.  without  service  of  notice  of  the  ap- 

94  Lagden  v.  Concordia,  etc.,  Ins.  plication   is   not   invalid.  Culver   v. 
Co.,  188  Mich.  689.  699.  Fidelity   &   Deposit   Co.,  149   Mich. 

96  Sup.   Ct.  Eule   51,   as  amended  630. 

April  2,  1918.     The  amendments  are  97  Sup.   Ct.   Eule   51,   as   amended 

in  brackets.  April  2,  1918. 

96  As     the     supreme     court     may  98  Sup.   Ct.   Rule   51,   as   amended 

grant  a  new  hearing  on  its  own  mo-  April  2,  1918. 
tion   without   any   application   there- 
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been  sent  down.®^  An  argument  on  the  merits  cannot 
be  made  on  a  motion  for  a  rehearing,  but  only  on  the  re- 
hearing itself,  if  it  is  granted;^  and  affidavits  cannot 
be  first  produced  to  explain  the  facts.'^ 

A  motion  for  rehearing  does  not  of  itself  operate  to 
stay  proceedings  upon  a  final  judgment.' 

§39.  Costs. 

Matters  peculiar  to  costs  on  a  writ  of  error  have  al- 
ready been  stated.*  What  is  included  here  are  general 
rules  as  to  costs  in  the  supreme  court. 

In  case  a  transcript  of  the  stenographer's  minutes  of 
testimony  taken  in  the  court  below  has  been  procured  for 
tlie  purpose  of  settling  a  bill  of  exceptions  or  otherwise 
removing  a  case  to  the  supreme  court,  the  amount  of  the 
stenographer's  fees  paid  therefor  is  recoverable  as  a  part 
of  the  taxable  costs  if  the  party  prevail  in  the  supreme 
court.*  Fees  paid  to  the  clerk  on  entering  a  case  in  the 
supreme  court  may  be  taxed  by  the  prevailing  party 
where  costs  are  allowed  by  the  order  of  the  court.® 

The  necessary  expense  of  printing  the  record  and  brief 
required  by  the  rules  may  be  taxed  as  disbursements  in 
favor  of  the  party  prevailing  in  the  cause.' 

A  counsel  fee  will  be  awarded  to  the  prevailing  pari;y, 
unless  otherwise  ordered  by  the  court,  in  addition  to 
such  other  costs  as  he  may  be  entitled  to,  as  follows: 
(a)  On  motions  which  do  not  finally  dispose  of  the  case, 
ten  dollars;  (b)  on  mandamus  and  certiorari  heard  as 
motions,  fifteen  dollars;  (c)  on  motions  whicli  finally  dis- 
})osc  of  the  case,  twenty  dollars;  (d)  on  calendar  causes, 

99  Ryeison  V.  Eklrcd,  18  Mieh.  490.  5  Jud.    Act,    ch.    47,    §2;     Conip. 

1  Kraft  V.   Eaths,  45   Mich.   20.  Laws   1915,    §  13683 ;    Scott   v.   Uni- 

2  Vanneter  v.  Grossman,  39  Mich.  versity  of  Michigan  Athletic  Ass  'n, 
610;  Patnode  v.  Darveau,  112  Mich.  154  Mich.  328. 

127.  6  Sup.  Ct.  Rule  2. 

3  Busch  V.  Wilcox,  106  Mich.  514.  7  See  next  section. 

4  See  Error,  Writ  of. 
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thirty  dollars.'  Where  various  causes  are  heard  to- 
gether, and  but  one  brief  is  presented  by  the  prevailing 
party,  only  one  attorney's  fee  will  be  allowed.®  Where 
costs  in  both  courts  are  awarded  by  the  supreme  court, 
a  reasonable  attorney's  fee  in  the  trial  court  may  be 
taxed.^°  Where  the  order  granting  a  new  trial  fails  to 
make  any  reference  to  costs,  the  successful  party  on  the 
second  trial  is  entitled  to  twenty-five  dollars  attorney's 
fees  for  each  trial.^^ 

§  40. Costs  of  printing. 

By  rule  of  court,  'Hhe  necessary  expense  of  printing 
the  record  and  brief  required  by  these  rules  may  be  taxed 
as  disbursements  in  favor  of  the  party  prevailing  in 
the  cause."  ^^  In  taxing  the  costs,  the  clerk  should  limit 
the  allowance  for  printing  to  the  customary  rates,  un- 
less satisfied  that  the  party  in  good  faith  has  paid  or 
promised  to  pay  more.  Charges  for  printing  are  not  ex- 
pected to  be  uniform  throughout  the  state  and  counsel 
has  a  right  to  have  the  printing  done  where  it  will  be 
convenient  for  him  to  look  after  the  proofs."  In  one  case, 
the  court  cut  the  allowance  for  printing  the  record  to 

8  Sup.  Ct.  Kule  49.  because  the   cause  was   disposed   of 

Couusel     fees     cannot     be     taxed  on  grounds  not  raised  in  the  argu- 

where  there  has  been  no  appearance  ment.     Bates  v.  Desenberg,  47  Mich, 

of  counsel.     Brown  v.  Blanchard,  40  643. 

Mich.  61,  9  Hannah   &    Lay   Mercantile    Co. 

A  counsel  fee  will  not  be  allowed  v.  Mosser,  105  Mich.  18. 

where    the    brief    of    the    prevailing  10  Woodworth  v.  Old  Second  Nat. 

party,  although  printed,  was  neither  Bank  of  Bay   City,   154  Mich.  459, 

served   in  advance   on   the   opposing  469. 

counsel,    nor    handed    to    the    court  H  McGilvray   v.    Manistee   Circuit 

when  the  case  was  reached.     Case  v.  Judge,  146  Mich.  480. 

Dewey,  55  Mich.  116.  12  Sup.  Ct.  Rule  48. 

The  submission  of  briefs  by  both  Costs    for    printing    record    have 

sides  will  be  treated  as  an  argument  been  refused  where  there  was  no  in- 

in  the  supreme  court,  and  costs  will  dex    to    it.      Westfall    v.    Board    of 

be  taxed  as  for  a  hearing.     Engle  Water  Com  'rs,  93  Mich.  210. 

v.  Hall,  45  Mich.  57.  13  Dickinson   v.   Seaver,   44   Mich. 

Counsel  fees  will  not   be   refused  624. 
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fifty  cents  a  page,  which  was  the  price  at  which  it  ap- 
peared that  it  could  have  been  printed."  Where  a 
printed  record  is  unnecessarily  prolix,  the  court  will 
usually  allow  only  such  part  of  the  cost  of  printing  it 
as  would  have  been  sufficient  for  a  proper  record,"  or 
in  some  cases  will  not  allow  anything  for  it  at  all.^^ 
Whenever  a  record  is  so  prolix  as  to  cause  vexation  by 
reason  of  the  multiplicity  of  frivolous  assignments  or 
any  other  abuse,  it  is  within  the  discretion  of  the  court 
to  grant  such  costs  against  the  prevailing  party  who  is 
responsible  for  such  abuse  as  may  offset  in  whole  or  in 
part  the  costs  to  which  he  would  otherwise  be  entitled." 
The  court  will  not  interfere  with  the  printing  of  briefs 
by  counsel,  unless  perhaps  it  is  manifest  that  the  counsel 
has  unnecessarily  extended  his  brief  for  the  express  pur- 
pose of  adding  to  the  costs,  but  this  is  a  thing  which 
naturally  does  not  occur  very  frequently.^* 

§  41.  On  reheajing. 

On  motions  for  rehearing,  if  denied,  the  opposite  party 
shall  be  entitled  to  tax  a  motion  fee  of  fifteen  dollars 
and  the  expense  of  printing  a  brief,  if  one  has  been 
furnished."    Costs  of  a  motion  by  appellee  for  a  rehear- 

HSanford    v.    Rowley,    93    Mich.  tate,  113  Mich.  561;  Arnold  v.  Har- 

509.  ris,  142  Mich.  275;  Culver  v.  South 

16  Turner   v.    Muskegon   M.    &    F.  Haven,  etc.,  R,  Co.,  144  Mich.  254. 

Co.,   97   Mich.   166;    Fruit   Dispatch  16  Davison  v.  Shanahan,  93  Mich 

Co.  V.  Le  Seno,  147  Mich.  149;  San-  486;   Finch  v.  Karste,  97  Mich.  20 

ford  v.  Rowley,  93  Mich.  509;  Max-  Conkey  v.   Carpenter,   106   Mich.   1 

ted  v.  Fowler,  94  Mich.  106;  George  Tanner    v.    Page,    106    Mich.    155 

W.   Roby    Lumber    Co.    v.   Gray,   73  Sager    v.    Tupper,    38    Mich.    258 

Mich.    363;    Kcnnett    v.    Engle,    105  Walkley  v.  Bostwick,  49  Mich.  374. 

Mich.    693;    Walker   v.   Lake   Shore,  "Sup.  Ct.  Rule  37;   Chadwick  v. 

etc.,   R.   Co.,   Ill   Mich.   518;    In   re  Walsh,  70  Mich.  627. 

Brewster's   Estate,    113   Mich.   561;  18  George  W.  Roby  Lumber  Co.  v. 

Ruttle  V.  Foss,  161  Mich.  132;  Rice  Gray,  73  Mich.  363;  Tanner  v.  Page, 

V.    Rice,    50    Mich.    448;    Maltby    v.  106    Mich.     155;     Walker    v.    Lake 

Plummer,   73   Mich.   539;    Turner  v.  Shore,  etc.,  R.  Co.,  Ill  Mich.  518. 

Muskegon  Machine  &  Foundry   Co.,  19  Sup.  Ct.  Rule  51. 
97  Mich.  166;  In  re  Brewster's  Es- 


1774  Supreme  Court  §  41 

ing,  where  denied,  will  not  be  imposed  on  the  moving 
party,  where  the  motion  was  based  on  the  fact  that  ap- 
pellee's briefs  were  filed  but  inadvertently  mislaid. '^'^ 
Costs  upon  rehearing  were  disallowed  on  an  appeal  where 
the  former  decision  was  vacated  upon  facts  not  called 
to  the  attention  of  the  court  upon  the  original  hearing.^^ 

§  42.  Motion  costs. 

Motion  costs  are  ordinarily  allowed  the  prevailing 
party  as  a  matter  of  course,  unless  some  special  reason 
is  shown  why  they  should  not  be  imposed. ^^  But  costs 
may  be  withlield  on  a  motion  based  on  a  novel  question 
of  practice,^'  And  where  the  supreme  court  has  no  juris- 
diction to  entertain  a  motion,  it  has  no  jurisdiction  to 
award  costs  to  the  party  op])osing  it.^  Where  a  party 
appears  to  resist  a  motion,  but  the  moving  party  makes 
default,  the  former  is  entitled  to  costs  of  the  motion.^^ 

§  43. Practice  on  taxation  of  costs. 

By  statute,  costs  in  the  supreme  court  may  be  taxed 
by  one  of  the  justices,  or  the  clerk  thereof,  or  by  such 
other  officers  as  the  supreme  court  shall,  by  general  or 
special  order,  designate  for  that  purpose.*®  Costs  are 
taxed  by  the  clerk  upon  notice  of  not  less  than  four  days. 
If  the  party  on  wliom  notice  is  served  resides  outside 
the  city  of  Lansing,  the  time  of  service  must  be  increased 
one  day  for  every  additional  one  hundred  miles  distance, 
or  fraction  thereof,  between  his  place  of  residence  and 

20Dowagiac    Mfg.    Co.    v.    Corbit,  motion,    in    Woodmansie    v.    Hollon, 

127  Mich.  473.  16  Mich.  379. 

2iPatnode  v.  Darveau,  112  Mich.  23  Ellis  v.  Fletcher,  40  Mich.  321. 

127.  24  Crane  v.  Reeder,  23  Mich.  92. 

22  0'Flynn  v.  Eagle,  7  Mich.  306.  26  People     v.     Commissioners     of 

Costs    were    allowed    the    moving  Highways,  15  Mich.  518;  Ireland  v. 

party  although   his  motion  was  de-  Spalding,  11  Mich.  455. 

nied,    where    notice    of    motion    was  26  Jud.   Act,   ch.    47,    §29;    Comp. 

given  before   the   filing  of  a   return  Laws  1915,  §  13710. 
which  necessitated  the  denial  of  the 
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tho  city  of  Ijansiiig",  but  no  notico  of  moiv  than  ton  days 
need  bo  given  in  any  case." 

Notice  of  the  taxation  of  costs  must  be  accompanied 
by  a  copy  of  tlie  bill  pro])osed  to  be  taxed  and  the  afli- 
davits  to  be  read  in  support  thereof.'^*  The  observations 
made  in  another  portion  of  tiiis  work  in  connection  with 
the  taxaticm  of  costs  in  the  circuit  courts^®  are,  in  gen- 
eral, applicable  to  the  taxation  of  costs  in  the  supremo 
court.  It  may  be  said,  however,  that  the  clerk  has  no 
authority  to  determine  what,  if  any,  deduction  should 
be  made  on  account  of  undue  prolixity  in  a  record,  be- 
cause it  rests  entirely  with  the  court  to  determine 
whether  such  an  abuse  exists  and  this  will  usually  be 
done  when  the  case  is  disposed  of.^°  Such  questions 
should  be  raised  at  the  hearing  and  not  upon  the  taxa- 
tion of  costs  or  upon  motion  for  a  re-taxation.^^ 

§  44.  Final  process. 

Final  process  upon  a  judgment  or  decree  of  the  su- 
pi-omo  court  will  be  issued  by  the  clerk  and  made  re- 
turnable not  loss  than  twenty  nor  more  than  ninety  days 
from  the  time  of  its  issue.'^  All  writs  and  process  issu- 
ing out  of  the  supreme  court  must  be  styled,  "In  the 
Name  of  the  Peoi)lo  of  tho  State  of  Micliigan,"  and  may 
run  into  and  be  executed  in  any  county  of  tho  stale.  Tho 
seal  of  the  court  aflixed  to  or  impressed  upon  any  writ 
or  ])rocoss  in  any  suit  or  pi'oceeding  in  tho  supremo  coui't 
is   conclusive   evidence  that   such   writ   or   process   was 

27  Sii]).   Ct.   Rule  ijO.  costs,  except  uiulcr  very  poculiar  cir- 

88  Sup.  (It.  Rule  .'30.  cunistances.      Arnold    v.    Hriojlit.    41 

On   a   motion   to   retax    costs,    the  Mich.  416. 

siiprenie  court  will  not  consider  afli-  29  See  CosT.s. 

davits    and    counter  affidavits    as    to  30  Van    Deusen    v.    Newcomer,    -10 

an     alleged     excessive     charge     for  Mich.  .')2.'). 

printing    the    record.      The    supreme  31  , San  ford     v.     Kowlev,    9.1    Mich. 

court  will  not  review  di8j)uted  ques  509. 

tions  of  fact,  on  a  motion  to  retax  32  Sup.  Ct.   Uiile  't2. 
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issued  by  the  court  in  all  cases  where  it  may  be  lawfully 
issued.^^ 

SURETIES 

See  Secueity  for  Costs;  Replevin;  Attachment;  Bail;  Eeeob,  Wkit 
of;  Justices  of  the  Peace. 

SURPLUSAGE 

See  Pleading;  Verdict  and  Findings. 

SURPRISE 

See  New  Trial;  Continuance;  Pleading, 

SURRENDER 

See  Bail;  Jail  Liberties. 

SURVEY 

See  Homestead;  Ejectment. 

SURVIVAL 

See  Abatement  and  Revival. 

TAKING  CASE  FROM  JURY 

See  Trial. 

TALESMAN 

See  Jury. 

TAXATION 

See  Costs;  Supreme  Court. 

TAXES 

See  Replevin;  Mandamus;  Certiorari. 

S3Jud.    Act,    ch.    1,    §15;     Corp. 
Laws   1915,    §  12020. 
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TAXPAYERS 

See  Jury. 

TEACHERS 

See  Jury. 

TELEPHONE  COMPANIES 

See  Execution;   Mandamus. 

TENANTS  IN  COMMON 

A  tenant  in  common  cannot  in  general  bring  an  action 
at  law  against  his  co-tenant  in  form  ex  contractu,  but 
must  proceed  in  equity.^  His  right  to  bring  replevin,'^ 
to  redeem  from  an  execution  sale,^  to  sue  for  waste,*  to 
compensation  for  improvements  in  an  action  of  eject- 
ment,^ etc.,  are  elsewhere  stated. 

TENDER 

Cross-Beferences:    Payment  Into  Court;  Offer  op  Judgment;  Costs. 

By  provision  of  the  statute,  when  any  action  at  law 
Jias  been  commenced  for  the  recovery  of  a  sum  certain, 
or  which  may  be  reduced  to  a  certainty  by  calculation, 
or  for  a  casual  or  involuntary  trespass  or  injury,  the 
defendant,  in  any  stage  of  the  proceedings  before  trial 
or  before  the  damages  have  been  assessed,  may  tender 
to  the  plaintiff  or  his  attorney  any  sum  of  money  which 
the  defendant  conceives  sufficient  amend  for  the  injury 
for  which  the  action  was  instituted  or  sufficient  to  pay 
the  plaintiff's  demand,  together  with  the  costs  of  the 

1  Norton  v.  Haydeii,  109  Mich.  eommon  may  sue  a  cotenant  for  eon- 
682;  Davis  v,  Merrill,  51  Mich.  480;  version.  McClure  v.  Thorpe,  68 
Bates  V.  Lane,  62  Mich.  132;  Smith  Mich.  33;  Wells  v.  Hollenbeek,  37 
V.  Kemp,  92  Mich.  357;  Kalamazoo  Mich,  504;  Clow  v.  Plummer,  85 
Trust  Co.  V.  Merrill,  159  Mich.  649 
Mitchell  V.  Wells,  54  Mich.  127 
Mcdunn  v.  Hani  in,  29  Mich.  476 
Wheeler  v.  Arnold,  30  Mich.  304 
Mcintosh  V.  Mcintosh,  79  Mich.  198.  5  See  Ejectment. 

But  in  certain  cases  a  tenant   in 
2  Abbott— 43 


Mich.  550. 

2  See  Replevin. 

3  See  Executions. 

4  See  Waste. 


1778  Tender 

action  to  the  time  of  making  the  tender,^  inchiding  such 
fee  to  the  plaintiff  as  is  provided  for  the  defendant  in 
case  of  non-suit  or  discontinuance  at  the  stage  of  the 
cause  at  which  the  tender  is  made.^  The  tender  must  be 
without  qualification  or  condition.'  And  if  it  appears 
upon  the  trial  of  the  cause  or  upon  the  assessment  of 
damages  that  the  amount  so  tendered  was  sufficient  to 
pay  the  plaintiif' s  demand  or  was  a  sufficient  amend  for 
the  injury  done  and  the  costs  of  the  suit  up  to  the  time 
of  the  tender,  the  plaintiff  will  not  be  entitled  to  re- 
cover or  collect  any  interest  on  his  demand  from  the 
time  of  the  tender  or  any  costs  incurred  subsequent  to 
that  time,  but  will  be  liable  to  the  defendant  for  the 
costs  incurred  by  him  subsequent  to  that  time.*  But  if 
the  plaintiff  discontinues  his  suit  by  reason  of  the  tender, 
the  defendant  will  not  be  entitled  to  costs.* 

At  the  common  law,  a  tender  was  of  no  avail  to  a  de- 
fendant unless  it  was  made  before  suit  brought,  in  which 
case  it  might  be  followed  by  the  payment  of  the  money 
into  court  and  pleaded,  with  the  eft'ect  that,  if  the  plain- 
tiff should  proceed  with  his  action,  he  would  do  so  at 
his  peril  in  respect  to  the  costs  subsequently  accruing.® 
The  statute  has  extended  the  right  to  make  a  tender, 
so  that  now  it  may  be  made  after  suit  brought  as  well 
as  before,  and  analogous  benefits  derived  therefrom,  as 
provided  by  the  statute,  in  case  the  tender  is  sufficient. 

A  tender  after  suit  brought  can  no  more  be  pleaded 
without  payment  of  the  money  into  court  than  can  a 
tender  before  suit.  Payment  of  money  into  court  is  as 
essential  to  avail  the  defendant  of  the  tender  in  the  one 
case  as  in  the  other.  Tender  after  suit  must  be  made  ac- 
cording to  the  terms  of  the  statute  authorizing  it  and 

l.Tiul.    Act,   Ph.    18,    §16;    Comp.  4  Jud.    Aet,    oh.    18,    §17;    Comp. 

Laws   1915,   §  12;188.  Laws  IQl.-),  §  12589. 
2  Cir  Ct.  Rule  46.  6  Cir.  Ct.  Rule  46. 

8  Zells  V.  Stockwell,  171  Mich.  268.  6  Tidd,  Pr.  619. 
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in  the  manner  applicable  to  tenders  in  other  cases.'''  It 
must  include  such  fee  to  the  plaintiff  as  is  provided  for 
the  defendant  in  case  of  non-suit  or  discontinuance  at 
that  stage  of  the  cause.' 

A  tender  made  after  suit  brought  does  not  bar  the 
further  prosecution  by  the  plaintiff  of  his  action,  but 
only  stops  interest  and  costs  and  subjects  the  plaintiff 
to  subsequent  costs.  The  statute  contemplates  that  the 
tender  may  be  shown  on  the  trial.® 

Form  of  Notice  of  Tender  Under  Plea  of  General  Issue 

To  the  said  Plaintiff: 

You  will  please  to  take  notice  that,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  and  insist,  in  his  defense:     1.  That  before 

the  commencement   of   this   suit,   to   wit,   on    ,   at    ,   the   said 

defendant  was  ready  and  willing,  and  then  and  there  tendered  and  offered, 

to  pay  to  the  said  plaintiff  the  sum  of dollars,  lawful  money,  as  to 

the  claim  alleged  in  the  said  plaintiff  's  declaration  in  this  cause.  2.  That 
the  said  plaintiff  then  and  there  wholly  refused  to  receive  the  said  sum  of 
money.  3.  That  always,  from  the  time  of  the  accruing  of  the  said  claim 
to  the  said  plaintiff,  the  said  defendant  has  been  ready  and  willing,  and 
still   is   ready   and    willing,   to   pay   the  said   sum    of   money   to   the   said 

7  As    to    what    will    constitute    a  v.  West,  4  Jones  &  S.   (N.  Y.)   304. 

valid  tender,  see  Mclnerney  v.  Lind-  By    whom    and    to    whom    to    be 

say,  97   Mich.   238;    Fosdick  v.  Van  made:  Sinclair  v.  Learned,  51  Mich. 

Husan,    21     Mich.     567;     Beebe     v.  335;     Thurber    v.    Jewett,    3    Mich. 

Knapp,    28    Mich.    53;    Richards    v.  295;   Beebe  v.  Knapp,  28  Mich.  53; 

White,   44    Mich.    622;    Waldron    v.  Eslow    v.    Mitchell,    26    Mich,    500; 

Murphy,    40    Mich.    668;    Welch    v.  Michigan  Bldg.  &  Sav.  Ass'n  v.  Mc- 

Frost,  1  Mich.  30;   Thurber  v.  Jew-  Devitt,  77  Mich.  1. 

ett,   3   Mich.  295;    Koehler  v.   Buhl,  « Cir.    Ct.    Rule    46.      As    to    the 

94  Mich.  496.  amount   of  such   fee,  see  Jud.  Act, 

Time   and  place:    Post   v.   Spring-  ch.     47,     S4;     Comp.     Laws     1915, 

stead,  49  Mich.  90;  Potts  v.  Plaisted,  §  13685. 

30  Mich.   149;    Waldron   v.   Murphy,  9  Snyder    v.     Quarton,    47     Mich. 

40    Mich.    668;    Parks    v.    Allen,   42  211;    Hollister   v.   Brown,    19   Mich. 

Mich.   482;   Proctor  v.  Robinson,  35  163.      See    also    Emerson    v.    Kinne, 

Mich.  284;  Chase  v.  Welsh,  45  Mich.  110  Mich.   678;    Wilcox  v.   Laflin   & 

345;  Harris  v.  Mulock,  9  How.  Prac.  R.  P.  Co.,  44  Mich.  35;   McKercher 

(N.  Y.)  402;   Houblie  v.  Volkening,  v.    Curtis,    35    Mich.    478;    Hollister 

49  How.  Pr.   (N.  Y.)   169;   Judd  v.  v.   Brown,  19   Mich.   163. 
Ensign,  6  Barb.  (N.  Y.)  258;  Kelly 
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plaintiff.    4.  That  the  said  defendant  now  brings  the  same  into  court  here, 
ready  to  pay  to  the  said  plaintiff,  if  he  will  accept  the  same. 

K.  L., 
Attorney  for  Defendant. 

TERM  FEE 

See  Costs. 

TERMS  OF  COURT 

See  Courts,  §  10. 

TESTE 

See  Process;  Commencement  of  Actions. 

TIMBER 

See  Trover;  Assumpsit;  Trespass. 

TIME 

§  1.  In  general. 

§2.  "Month"  and  "year"  defined. 

§  3.  Number  of  days. 

§  4.  Service  by  mail. 

§  5.  Fractions  of  day. 

§  6.  Where  act  required  to  be  done  instanter. 

§  7.  Extension  of  time. 

CrossEeferences:  Limitation  of  Actions;  Pleading;  Amendments; 
Commencement  of  Actions;  Attachment;  Eeplevin;  Garnishment; 
Executions;  Judgment;  Defaults;  Bail;  Supreme  Court;  Probate 
Court  (appeals);  Justices  of  the  Peace  (appeals,  certiorari,  etc.); 
Supreme  Court;  Error,  Writ  of;  Mandamus;  Certiorari;  Security  for 
Costs;  Discovery  and  Inspection  of  Papers;  Jury;  Bill  of  Exceptions; 
Contempt;  Trial;  Motions,  Rules  and  Orders;  Ejectment;  Continu- 
ance; Change  of  Venue;  Consolidation  of  Actions;  Costs;  Bill  of 
Particulars;  Payment  Into  Court;  Tender;  Quo  Warranto;  Briefs; 
Assignment  of  Errors;  Bail;  Verdict  and  Findings;  Instructions  to 
Jury;   Service  of  Papers;  Subpoena. 

§  1.  In  g-eneral. 

The  time  for  doing  particular  acts,  such  as  filing  the 
declaration  or  plea  or  motion  attacking  a  pleading,^  or 

1  See  Pleading. 
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for  serving  notice  of  appearance,''  or  for  suing  so  as  to 
avoid  the  statutory  bar  of  limitations,^  or  the  like,  is 
stated  in  the  articles  dealing  with  the  particular  mat- 
ter involved. 

§2.  "Month"  and  "year"  defined. 

In  construing  our  statutes,  month  is  to  be  construed 
as  a  calendar  month,  and  year  as  a  calendar  year.* 

§  3.  Number  of  days. 

In  computing  time,  some  courts  draw  a  distinction 
between  periods  of  time  fixed  by  statute  and  periods  of 
time  fixed  by  rules  of  court.^ 

By  rule  of  court,  the  day  on  which  a  rule  is  filed  or 
entered  or  an  order,  notice,  pleading  or  other  paper 
served  is  to  be  excluded  in  computing  the  time  for  com- 
plying with  the  exigency  thereof,  and  the  day  on  which 
compliance  is  required  is  to  be  included,  except  where 
it  falls  on  Sunday,  in  which  case  the  party  will  have  the 
next  day  to  comply.® 

Furthermore,  the  rule  for  computing  time  in  connec- 
tion with  notices  which  has  always  prevailed  in  this 
state  includes  the  day  of  performance  and  excludes  the 
day  from  Avhich  the  notice  begins  to  run.'''  Under  this 
rule  Sunday,  when  the  last  day,  is  to  be  excluded,  and 
hence  where  the  fifteenth  day  after  service  of  a  sum- 

2  See  Appearance.  measured  by  hours.    In  re  Schnapka, 

8  See  Limitation  of  Actions.  149  Mich.  309,  312. 

4  Comp.  Laws  1915,  title  II,  part  Where   notice  was  required  to  be 

2,  ch.  7,  §  3,  subd.  10.  published  at  least   five  days  before 

6  See  cases  cited  in  Vohlers  v,  E.  the    day    of    hearing,   a   notice   first 

H.  Stafford  Mfg.  Co.,  171  Mich.  8.  published  on  the  13th  of  tlie  month 

6Cir.   Ct.   Rule   5;    Vohlers   v.    E.  is  sufficient  where  the  day  of  hearing 

H.  Stafford  Mfg.  Co.,  171  Mich.  8;  is  the  18th.     City  of  Port  Huron  v. 

Brown  v.  Knop,  137  Mich.  234.  Wright,  150  Mich.  279,  286. 

Rule    does    not    apj^ly    to    notices  '  Gantz  v.  Toles,  40  Mich.  725. 
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mons  falls  on  Sunday,  defendant  has  all  of  the  follow- 
ing day  in  which  to  appear.' 

However,  in  special  proceedings  both  days  are  ex- 
cluded, according  to  some  of  the  earlier  decisions  which 
seem  to  be  out  of  line  with  the  tendency  of  the  later  de- 
cisions.* Where  a  '* statute"  requires  an  act  to  be  done 
within  a  certain  number  of  days,  Sunday  is  included 
though  it  be  the  last  day  for  doing  the  act,^°  excejjt 
where  it  comes  within  the  rule  of  court  stated  above. 

In  many  cases  intervening  Sundays  have  been  ex- 
cluded in  the  computation  of  time  within  which  to  do 
an  act,"  but  in  cases  relating  to  notices  and  the  like 
regulated  by  rules  of  court  such  Sundays  should  be  in- 
cluded except  where  the  last  day.^^ 

A  statute  requiring  service  a  certain  number  of  days 
before  the  **day"  of  hearing  is  distinguishable  from  one 
requiring  service  the  same  number  of  days  before  the 
''time"  of  hearing,  since  in  the  first  case  service  for  the 
number  of  full  days  is  required  while  in  the  latter  case 
the  day  of  hearing  is  included  and  the  day  of  service 
excluded." 

§  4.  Service  by  mail. 

If  papers  are  served  on  an  attorney  residing  in  an- 
other city,  village  or  township,  the  time  of  service  must 
be  increased  one  day  for  every  hundred  miles  distance 

SVohlers  v.   E.   H.   Stafford  Mfg.  H  Crozier  v.  Allen,  117  Mich.  171; 

Co.,  171  Mich.  8.  McGinley  v.  Calumet  &  Hecla  Min. 

9  Cox  V.  Commissioners  of  High-  Co.,  121  Mich.  88;  Campfield  v. 
ways,  83  Mich.  19.3;  Lane  v.  Bur-  Cook,  92  Mich.  626;  Drake  v,  A.n- 
nap,  .39  Mich.  736;  People  v.  Clay  drews,  2  Mich.  203.  But  sec  First 
Tp.  Highway  Com 'r,  38  Mich.  247;  Nat.  Bank  of  St.  Ignace  v.  Williams 
Sallee  v.  Ireland,  9  Mich.  154;    Co-  Milling  Co.,  110  Mich.  15. 

quard  v.  Boehmer,  81  Mich.  445.  12  Lickly    v.    Bishopp,    150    Mich. 

10  Dale  V.  Lavigne,  31  Mich.  149;  2.56,  258;  Corey  v.  Hilliker,  15  Mich. 
Harrison  v.  Sager,  27  Mich.  476;  314;  Anderson  v.  Baughman,  B  Mich. 
Drake  v.  Andrews,  2  Mich.  203.   But  298. 

see  Clink  v.  Muskegon  Circuit  Judge,  13  In  re  Miller's  Estate,  173  Mich. 

58  Mich.  242.  467,   470. 
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or  fraction  thereof,  between  the  place  of  deposit  and  the 
place  of  address."  The  usual  route  of  travel  governs 
the  distance." 

§  5.  Fractions  of  day. 

Fractions  of  a  day  are  not  recognized, ^^  except  where 
the  requirement  relates  to  notices  measured  by  hours.^''' 

§  6.  Where  act  required  to  be  done  instanter. 

When,  by  the  terms  of  an  order,  an  act  is  directed  to 
be  performed  instanter,  it  must  be  done  within  twenty- 
four  hours." 

§  7.  Extension  of  time. 

By  rule  of  court,  the  circuit  court  or  judge  (or  circuit 
court  commissioner  in  the  absence  of  the  judge  from  the 
county  or  in  case  of  his  inability  to  act),  for  good  cause 
shown  on  special  motion  after  notice  to  the  opposite 
party,  may  extend  the  time  for  putting  in  any  pleading 
or  doing  any  act  which  is  required  by  the  rules  of  court 
to  be  done  within  a  limited  time,  either  before  or  after 
the  expiration  of  the  time,  unless  such  time  is  fixed  by 
statute." 

TITLE 

See  Papers  and  Notices;  Affidavits;  Attachment;  Replevin;  Plead- 
ing; Quo  Warranto;  Ejectment;  Trover;  Costs;  Venue;  Supreme 
Court. 


14  Cir.  Ct.  Rule  7.  v.     Chippewa     Circuit     Judge,     146 

16  Raymond  v.  Hinckson,  15  Mich  Mich.  129. 

516.  So  time  limited  by  supreme  court 

leOriflin  V.  Forrest,  49  Mich.  .^09.  rules  may  be  shortened  or  extended 

17  Ex  parte  Schnapka,   149  Mich.  "in  any  case   by  the  court  or  any 
309.  justice  thereof,  unless  such  time  is 

18  Cir.  Ct.  Rule  5.  limited  by  statute. ' '     Sup.  Ct.  Rule 

19  Cir.    Ct.    Rule    ;n,    §8;    Aitken  32. 
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TORTS 

See  Venue;  Courts  (jurisdiction);  Parties;  Assumpsit  (waiver  of); 
Pleading;  Bill  of  Particui.ars ;  Attachment;  Commencement  of  Ac- 
tions (afladavit  for  capias);  References;  Joinder  and  Splitting  of 
Causes  of  Action. 

TOWNS 

See  Parties;  Executions;  Commencement  of  Actions;  Certiorari; 
Mandamus;  Quo  Warranto;  Waste. 

TRANSCRIPTS 

See  Justices  of  the  Peace. 

TRANSFER  OF  CAUSES 

See  Judges. 

TRESPASS 

§  1.  Form  of  action  abolished. 
§  2.  Trespass  on  real  property. 

§  i).  What  right  or  interest  plaintiff  must  have. 

§  4.  Action    for    trespass    under    the    statute    distinguished    from    trespass 

quare  elausum. 
§  5.  Pleading. 

Cross-References:  Summary  and  Special  Proceedings  to  Eecover 
Possession  of  Land;  Assumpsit;  Election  of  Remedies;  Costs;  Venue; 
Replevin. 

§  1.  Form  of  action  abolished. 

The  action  of  trespass  has  been  abolished  in  this  state 
by  statute,^  and,  in  all  cases  where  actions  of  trespass 
were  foiinerly  maintainable,  the  action  of  trespass  on 
the  case  must  be  brought,  except  in  cases  of  trespass 
on  lands;  in  which  the  plaintiff  may  bring  either  as- 
sumpsit or  trespass  on  the  case.^ 

§  2.  Trespass  on  real  property. 

Regardless  of  the  form  of  action,  the  rules  governing 
trespasses  on  real  property  are  unchanged,   so  far  as 

IJud.    Act,    ch.    31,    §1;     Comp.  2Jud.    Act,    ch.    11,    §1;     Comp. 

Laws  1915,  §  12350.  Laws  1915,  §  12350. 
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the  right  to  sue  and  the  liability  is  concerned.  Every 
unauthorized  intrusion  upon  the  private  premises  of  an- 
other is  a  trespass.^  Trespass  may  be  supported  for  an 
injury  to  land,  though  not  fenced  from  the  property  of 
others,  and  by  the  owner  of  the  soil,  though  it  be  a  high- 
way or  a  public  bridge,  the  term  ''close"  being  tech- 
nical and  signifying  the  interest  in  the  soil,  and  not 
merely  a  close  or  inclosure  in  the  common  acceptation 
of  that  term.*  The  mere  fact  that  an  opening  was  made 
by  the  defendant  between  his  own  and  plaintiff's  ad- 
joining mine  would  not  of  itself  support  the  action  of 
trespass,  because  each  party  had  a  right  to  mine  on  his 
own  side  to  the  boundary.  But  if  the  defendant  invaded 
the  plaintiff's  premises  in  making  the  opening,  he  would 
be  liable.^  The  projection  of  eaves  over  the  boundary 
of  a  lot  does  not  constitute  a  trespass  upon  the  adjoin- 
ing lot.^  But  when  one  makes  an  excavation  by  his 
neighbor's  land  into  which  the  land,  from  its  own  weight 
and  of  necessity,  must  fall,  and  does  immediately  fall, 
trespass  will  lie  against  him  therefor.'  The  gist  of  the 
action  is  the  injury  to  the  plaintiff's  possession.* 

§  3.  What  right  or  interest  plaintiff  must  have. 

The  plaintiff  must  have  had,  at  the  time  the  injury 
was  committed,  either  the  actual  or  the  constructive 
possession;  or,  as  the  supreme  court  of  Michigan  has 
said,  he  must  have  the  legal  title  or  be  in  actual  posses- 
sion of  the  premises.^    Constructive  possession,  as  a  gen- 

3  Giddings  v.  Rogalewski,  192  6  Bureau  v.  Marshall,  55  Mich. 
Mit'h.  819,  holding  that  trespass  lies      234. 

against    persons    who    invade    plain-  7  Buskirk   v.   Strickland,   47   Mich, 

tiff's    premises    without    permission  389. 

for  the   purpose   of   fishing,   regard-  8  2   Greenl.  Ev.   sec.   613;    Holmes 

less  of  the  fish  and  game  laws.  v.  Doane,  3  Gray  (Mass.)  329;  Cof- 

4  Chit.  PI.  194;  Dougherty  v.  fin  v.  Field,  7  Gush.  (Mass.)  355; 
Stepp,  1  Dev.  &  B.  (N.  C.)  371.  Codman  v.  Freeman,  3  Gush.  (Mass.) 

6  National    Copper    Co.   v.   Minnc-       306. 
seta  Min.  Co.,  57  Mich.  83.  9  Ruggles  v.  Sands,  40  Mich.  560; 
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eral  rule,  follows  the  ownership  and  enables  the  owner 
to  maintain  trespass,  although  he  never  had  the  actual 
possession.^®  But  there  can  be  no  constructive  posses- 
sion by  one  of  lands  of  which  another  has  the  actual  pos- 
session,^* and  so  it  is  well  settled  that  where  the  defend- 
ant was  in  actual  possession  at  the  time  the  injury  was 
committed,  trespass  will  not  lie,  but  the  remedy  must 
be  ejectment  or  some  other  form  of  action  appropriate 
to  the  nature  of  the  wrong  to  be  redressed.*'^ 

The  title  is  not  necessarily  in  issue,  but  it  may  be  and 
frequently  is.  Where  one  depends  upon  a  constructive 
possession  to  support  his  action,  he  must,  of  course,  show 
that  he  has  such  ownership  as  will  imply  constructive 
possession.  And  where  the  defendant,  under  a  proper 
plea,  shows  title  in  himself  prima  facie  entitling  him  to 
the  possession,  especially  where  he  entered  without 
force,  the  plaintiff  must  prove  that  he  has  a  superior 
title.*'  Where  the  defendant  entered  forcibly,  it  is  prob- 
able that  an  actual  and  peaceable  possession  by  the 
plaintii^'  at  the  time  of  the  entry  will  sustain  his  action, 
for  it  has  been  held  that  to  disturb  such  a  possession  is 
a  trespass  irrespective  of  the  ownership.**     But  upon 

Carpenter  v.   Smith,   40   Mich.   639;  12  Kinney  v.  Ferguson,  101  Mich. 

Miller    v.    Wellman,    75    Mich.    353;  178;  Hecock  v.  Van  Diisen,  80  Mich. 

Wood  V.  Michigan  Air  Line  R.  Co.,  359;    Carpenter  v.   Smith,  40  Mich. 

90  Mich.  212;   Kinney  v.  Ferguson,  639;  Donaldson  v.  Crane,  120  Mich. 

101  Mich.  178;   Pfister  v.  Bird,  43  369. 

Mich.  14;   Goetchius  v.  Sanborn,  46  18  Vial  v.  Hofen,  106  Mich.  160; 

Mich.  330 ;    Gates  v.  Comstock,  107  Larne  v.  Russell,  26  Ind.  386. 

Mich.    546;    Orris   v.   Kempton,   ICI  If  the  defendant   claims  title  un- 

Mich.    229;    Edwards   v.    Noyes,    65  der  the   same  person  through   whom 

N.   Y.   125;    Newcomb   v.   Love,   112  the     plaintiff    claims,    the    plaintiff 

Mich.  115.  need  not  prove  title  in  such  person, 

10  Tolles  V.  Buncombe,  34  Mich.  as  the  defendant,  by  relying  on  him, 
101;  Ruggles  v.  Sands,  40  Mich.  admits  that  he  had  the  title.  Mc- 
559.  Burney  v.  Cutler,  18  Barb.   (N.  Y.) 

11  Ruggles  V.  Sands,  40  Mich.  559;  203. 

Webb  V.  Sturtevant,  2  111.  181;  Da-  l4Neweombe    v.    Irwin,    55    Mich, 

vis  V.  White,  27  Vt.  751.  620;  2  Greenl.  Ev.  see.  618. 
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this,  the  authorities  are  not  harmonious,"  but  they  are 
generally  agreed  that  the  action  will  lie  for  entering  a 
close  of  which  the  plaintiff  was  in  possession  and  to 
which  neither  party  proves  title." 

Actual  and  exclusive  possession,  without  the  legal 
title,  is  sufficient  against  a  wrongdoer  or  a  person  who 
cannot  make  out  a  title  prima  facie  entitling  him  to 
the  possession.^'''  To  disturb  an  actual  and  peaceable 
possession  is  a  trespass  irrespective  of  the  ownership." 
If  the  land  is  not  occupied  by  any  one,  the  possession, 
by  a  fiction  of  law,  follows  the  title,  and  this  construc- 
tive possession  also  is  sufficient  to  enable  the  owner  to 
maintain  trespass  against  a  wrongdoer."  One's  rights 
as  owner  are  enough  to  enable  him  to  sustain  his  action 
of  trespass,  until  something  is  shown  excluding  him  from 
any  right  to  be  on  the  premises.^" 

§  4.  Action  for  trespass  under  the  statute  distingnished 
from  trespass  quare  clausum. 

The  action  for  trespass  upon  lands,  quare  clausum 
fregit,  could  not  be  maintained,  unless  the  plaintiff  had, 
at  the  time  when  the  injury  was  committed,  either  the 
actual  or  constructive  possession  of  the  land.  The  gist 
of  that  action  was  the  injury  to  the  possession.  Differ- 
ing from  the  ordinary  action  of  trespass  quare  clausum 
fregit,  and  lying  in  some  cases  where  that  action  would 
not,  an  action  for  trespass  on  land  has  been  provided  by 
statute  in  the  following  language:  "Any  person  who 
shall  cut  down  or  carry  off,  any  wood,  underwood,  trees 

16  Muldrow   V.   Jones,   1   Ttice    (S.  18  Neweombe    v.    Irwin,   55    Mii'li. 

C.)    64;   Hoffman  v.   Harrington,  22  620. 

Mich.  52.  19  Buggies     v.     Sands,    40    Mieh. 

16Sweetland  v.  Stetson,  115  Mass.  559;   Vial  v.  Hofon,  106  Mii'h.   160. 

49.  20 O'Brien  v.  Cavanaugh,  61  Mieh. 

"1    Chit.   PI.    197;    Fox   v.    Hoi-  368. 
comb,  32  Mich.  494;   Reed  v.   Price, 
30  Mo.  442;    Stratton   v.  Lyons,  53 
Vt.  641. 
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or  timber,  or  shall  girdle  or  otherwise  despoil  or  injure 
any  trees  on  the  land  of  any  other  person,  or  shall  dig- 
up  or  carry  away  any  stone,  ore,  gravel,  clay,  sand,  turf 
or  mould  from  such  land,  or  any  roots,  fruit  or  plant 
there  being,  or  cut  down  or  carry  away  any  grass,  hay 
or  any  kind  of  grain  standing,  growing  or  being  on  such 
land,  without  the  leave  of  the  owner  thereof,  or  on  the 
lands  or  commons  of  any  city,  township,  village  or  other 
corporations  without  license  therefor  given,  shall  be 
liable  to  the  owner  of  such  land,  or  to  such  corporation, 
in  three  times  the  amount  of  damages  which  shall  be  as- 
sessed therefor  in  an  action  of  trespass  by  a  jury,  or  by 
a  justice  of  the  peace  in  the  cases  provided  by  law."^^ 
And  if,  upon  the  trial  of  any  such  action,  it  appears  that 
the  trespass  was  casual  and  involuntary,  or  that  the  de- 
fendant had  probable  cause  to  believe  that  the  land  on 
which  the  trespass  was  committed  was  his  own,  or  that 
such  wood,  trees  or  timber  were  taken  for  the  purpose 
of  making  or  repairing  any  public  road  or  bridge,  judg- 
ment can  be  given  to  recover  only  the  single  damages 
assessed.'^^  In  order  to  recover  the  plaintiff  must  show 
that,  at  the  time  when  the  injury  was  committed,  he  was 
the  owner  of  the  freehold. ^^  The  question  of  his  pos- 
session of  the  lands  at  the  time  is  immaterial.^*  It  like- 
wise is  immaterial  to  a  recovery  in  this  form  of  action 
whether  the  defendant  was  in  possession  or  not.'^^     In 

21  How.    Stat.    (2n<l    ed.)     13317;  22  Jud.  Act,  eh.  33,   §18;    Comp. 

Comp.    Laws    1897,    §11204;    Comp.  Laws  191o,  §  13375. 

Laws  1915,  §  14632;  as  amended  by  Negligence  alone  is  not  enough  to 

Pub.    Acts    1915,    No.    Ill;    Michi-  create  the  liability  for  treble  dam- 

gan  Land  &  Iron  Co.  v.  Deer  Lake  ages.      There    must    be    willfulness, 

Co.,     60     Mich.     143;     Longyear    v.  wantonness    or    evil    design;     there 

Gregory,   110  Mich.   277;    Bockes   v.  must  be  active  misconduct.     Connor 

A.  McAfee  &  Son  Co.,  165  Mich.  7.  v.  McRae,  193  Mich.  682. 

In  all  cases  where  a  party  has  a  28  Achey    v.    Hull,    7    Mich.    423; 

right  of  action  for  trespass  on  lands  Clark  v.  Field,  42  Mich.  342. 

he   may    waive    the    tort    and   bring  24  Achey    v.    Hull,    7    Mich.    423; 

assumpsit    therefor.      Jud.    Act,    ch.  Miller  v.  Wellman,  75  Mich.  353. 

11,   §1;   Comp.  Laws  1915,   §12350.  26  Achey  v.  Hull,  7  Mich.  423. 
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both  of  which  respects,  it  differs  from  the  ordinary- 
action  of  trespass  quare  clausum;  for,  in  the  hitter,  as 
has  been  stated,  the  plaintiff  could  not  recover,  unless 
he  had,  at  the  time  the  injury  was  committed,  either  the 
actual  or  the  constructive  possession,  and  he  could  not 
recover,  if,  at  that  time,  the  defendant  was  actually  in 
possession,  even  tliough  the  plaintiff  had  the  legal  title.^® 

§5.  Pleading. 

The  declaration  should  clearly  describe  the  premises 
trespassed  on,'^''  and  it  is  always  safer  to  clearly  state 
plaintiff' 's  title  and  possession;  although  in  the  statutory 
action  to  recover  treble  damages  possession  need  not  be 
alleged.^'  The  trespass  is  properly  alleged  with  a  con- 
tinuando,  i.  e.,  averring  the  commission  of  a  trespass  on 
a  particular  day  "and  on  divers  other  days  and  times" 
thereafter;  but  thereunder  where  the  trespass  is  not  a 
continuing  one,  plaintiff  may  be  compelled  to  elect  by 
confining  him  to  proof  either  of  a  single  act  prior  to  the 
date  specified,  or  of  so  many  as  the  truth  allows  between 
that  date  and  the  commencement  of  suit.^®  Treble  dam- 
ages may  be  recovered  although  the  declaration  only 
demands  single  damages,'*'  and  where  treble  damages 

26Ruggles  V.  Sands,  40  Mich.  559;  14  Mich.  361;  Newell  v.  McLarney, 

Safford  v.  Basto,  4  Mich.  406;  Car-  49  Mich.  232. 

pcnter  v.  Smith,  40  Mich.  639;   He-  27  People  v.  O'Brieu,  60  Mich.  8; 

cock   V.   Van   Du.sen,   80   Mich.   359;  Wolf  v.  Holton,  61  Mich.  550   (that 

Kinney  v.  Ferguson,  101  Mich.  178;  trespass     was     in     public     highway 

1   Chit.  PI.   71;    Cooley,   Torts,   437,  should  be  pleaded);   Husted  v.  Wil- 

438;    1    Add.    Torts,    2289,    302;    2  loughby,  117  Mich.  56  (giving  quar- 

Hill,  Torts,  14.  tor  section  but  not  section   not  bad 

A  warranty  deed  executed  by  one  where  omission  could  not  mislead); 

having  no  possession  raises  no   pre-  Hart  v.  Doyle,  128  Mich.  257. 
sumption  of  title  in   the   grantee, —  28  Achey  v.  Hull,  7  Midi.  429. 

in   other   words,   is   not   prima   facie  29  McDairmid     v.     Caruthers,     34 

evidence     of     title.       Crawford     v.  Mich.    49;    Gilbert    v.    Kennedy,    22 

Corey,   99   Mich.   415,   citing   Smith  Mich.  5. 

V.    Lawrence,   12   Mich.   431;    Farm-  80  Clark  v.  Field,  42  Mich.  342. 

ers'  &  Mechanics'  Bank  v.  Bronson, 
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are  sought  under  the  statute  but  a  case  is  not  made  out 
within  the  statute,  the  court,  at  the  conclusion  of  the 
trial,  may  permit  plaintiff  to  amend  by  striking  out  the 
allusion  to  the  statute.^^  The  declaration  for  trespass 
on  lands  may  aver,  in  aggravation  of  damages,  trespass 
to  the  person  and  conversion.'''  If  the  action  is  brought 
by  an  assignee  of  the  demand  sued  on,  the  assignment 
must  be  set  up  in  the  declaration.^' 

At  common  law,  the  plea  of  the  general  issue  in  an 
action  of  trespass  quare  clausum  allowed  the  defendant 
to  show  title  in  himself  or  some  other  person,  on  the 
tlieory  that  proof  of  title  in  the  defendant  or  some  other 
person  falsified  the  averment  in  the  declaration  that  the 
defendant  broke  the  plaintiff' 's  close.  But  this  pleading 
was  early  modified  in  the  Hilary  term,  4  Wm.  IV,  so 
that  it  operated  only  as  a  denial  of  the  commission  of 
the  trespass  alleged  in  the  place  mentioned,  and  not  as  a 
denial  of  the  plaintiff's  possession  or  right  of  possession 
of  that  place,  which,  if  intended  to  be  denied,  must  be 
traversed  specially.'*  In  Michigan,  a  declaration  for 
trespass  for  breaking  and  entering  the  plaintiff's  close, 
without  asserting  and  describing  the  title  of  the  plaintiff 
to  the  lands,  is  not  such  a  claim  of  title  as,  under  the 
statute,  is  admitted  by  the  plea  of  the  general  issue.  Un- 
der such  declaration,  the  plaintiff  relies  upon  his  pos- 
session, and  the  defendant  may  disprove  it  under  the 
general  issue.  But  where  the  title  is  declared  upon  in 
actions  commenced  in  the  circuit  court,  the  rule  is  well 
establisliod  that  the  plea  of  the  general  issue  is  not  a 
denial  of  the  title,  and  that,  if  the  defendant  wishes  to 
raise  that  issue,  he  must  do  so  by  the  proper  notice  un- 
der his  plea.'*    Evidence  of  license  in  an  action  for  tres- 

aiMcIntyre  v.  Murphy,  in.'J  Midi.  34.  Rtoph.  PI.  174. 

342.  36  0strom    v.    Potter,    104    Mich. 

82  Waldo  V.  Waldo,  52  Mieh.  91.  115;  Kcyscr  v.  Sutherland,  59  Mieh. 

SSCfates    V.    Comstock,    107    Mifh.  455,  465;  Walters  v.  Tefft,  57  Mich. 

546.  ;i90;  Solomon  v.  Groabeck,  65  Mich. 
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pass  quare  clausum  is  not  admissible  under  the  general 
issue  without  notice.'® 

Form  of  Count  for  Trespass  on  Lands  Under  the  Statute 

The  plaintiff  says: 

1.  That  the  saitl  defendant,  heretofore,  to  wit,  on   and  on  divers 

other  days  and  times  between  that  day  and  the  date  of  the  conimencement 

of  this  suit,  to  wit,  at ,  contrary  to  the  provisions  of  section  11204 

of  the  Complied  Laws  of  1897  as  amended  by  Act  No.  Ill  of  the  Public 
Acts  of  1915,  relative  to  trespasses  on  lands,  did  cut  down  and  carry  off 

certain  trees,  to  wit, ,  of  great  value,  to  wit,  of  the  value  of 

dollars,  of  him,  the  said   plaintiff,  then  and  there  being  and  standing  on 

certain  land  of  the  said  plaintiff,  to  wit, ,  without  the  leave  of  the 

said  plaintiff.  2.  That  the  said  defendant  did  also  then  and  there,  against 
the  statute  aforesaid,  girdle,  despoil  and  injure  certain  other  trees,  to  wit, 

,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 

dollars,  then  and  there  standing  and  being  on  the  land  of  the  said  plaintiff, 

to  wit, ,  without  the  leave  of  the  said  plaintiff.     3.  That  thereby  the 

said  defendant  has,  by  virtue  of  the  said  statute,  forfeited  and  become 
liable  to  the  said  plaintiff  in  three  times  the  amount  of  damages  sustained 
by  the  said  plaintiff  by  reason  of  the  premises. 

Form  of  Notice  of  License  Under  Plea  of  General  Issue 

To  the  said  Plaintiff: 

You  will  please  to  take  notice  tiiat,  on  the  trial  of  this  cause,  the  said 
defendant  will  give  in  evidence  and  insist,  in  his  defense:  That,  at  the 
time  of  the  committing  of  the  supposed  trespass  in  the  declaration  of  the 
said  plaintiff  alleged,  the  said  defendant,  by  the  leave  and  license  of  the 
said  plaintiff,  did  enter  the  close  of  the  said  plaintiff,  as  he  lawfully  might 
for  the  cause  aforesaid. 

K.  L.. 
Attorney  for  Defendant. 
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540.     But  see  Rawson  v.  Finlay,  27  under  the  statute,  the  defendant  is 

Mich.  268.  entitled,  under  the  general  issue,  to 

36  Vanderkarr    v.    Thompson,    19  give  evidence  that  the  trespass  was 

Mich.    82;    Senecal    v.  Labadie,    42  involuntary  and  made  under  a  bona 

Mich.  126,  fide  claim  of  right.  Osburn  v.  Lovell, 

In  an  action   for   trespass  where  36  Mich.  246. 
the  plaintiff  claims  treble  damages 
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§  46.  Acts  in  jury  room. 

§  47.  Mode  of  arriving  at  verdict. 
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etc.);  Instructions  to  Jury;  Verdict  and  Findings;  Exceptions;  New 
Trial;  Judgment;  Courts. 

I.  Bringing  on  Issue  for  Trial 

§  1.  In  general. 

The  principal  object  of  pleading  as  conducted  under 
the  common  hiw  system,  which,  in  a  very  modified  form, 
prevails  in  the  practice  of  this  state,  was  the  evolution 
of  some  specific  point  or  matter  affirmed  by  one  party 
and  denied  by  the  opposite.  When  the  parties  to  an 
action,  by  means  of  the  mutual  allegations  embodied  in 
their  respective  pleadings,  had  reached  this  condition, 
they  were,  in  the  language  of  pleading,  said  to  be  at 
issue.  Now,  as  formerly,  the  point  or  matter  in  refer- 
ence to  which  the  ])arties  thus  assumed  specific  adverse 

2  Abbott— 44 
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positions  is  denominated  *'the  issue."  Such  a  point  or 
issue  is  either  one  of  fact  or  one  of  hiw,  the  latter  aris- 
ing, as  ah-eady  explained,  when  a  demurrer  was  inter- 
posed by  one  of  the  parties,  and  the  former  when  the 
parties  arrived  at  issue  without  a  demurrer  having  been 
interposed. 

The  parties  being  at  issue,  whether  it  be  of  fact  or  of 
for  its  consideration  and  decision.  If  the  issue  be  one 
law,  the  action  is  in  position  to  be  submitted  to  the  court 
of  law,  it  is  determined  by  the  court.  If  it  be  one  of 
fact,  it  is  tried  by  the  jury,  if  there  be  one  in  the  case, 
and,  if  not,  then  by  the  court. 

§  2.  Several  issues. 

In  some  cases  there  may  be  more  than  one  issue.  Thus, 
the  defendant  may  object  to  one  count  of  the  plaintiff's 
declaration  and  plead  to  the  residue,  or  he  may,  under 
the  statute,  plead  the  general  issue  to  the  whole  declar- 
ation with  a  notice  attacking  it  either  in  whole  or  as  to 
a  part  of  its  counts,  or,  if  there  be  more  than  one  defend- 
ant, part  of  them  may  object  to  the  sufficiency  of  the 
declaration  by  motion  or  notice  and  the  others  may  plead 
to  the  merits  or  interpose  a  motion  or  notice  operating 
as  a  plea  in  abatement.  When  it  happens  that  there  is 
an  issue  of  law  and  an  issue  of  fact  in  the  same  case,  it 
is  usually,  though  not  universally,  better  to  dispose  first 
of  the  issue  of  law.  When  the  defendant  has  pleaded  the 
general  issue  with  notice  of  a  defense  based  upon  mat- 
ter which  would  abate  the  action,  if  an  issue  of  fact  be 
made  on  such  matter,  such  issue  will  stand  for  deter- 
mination first,  and,  if  it  be  found  against  the  defendant, 
the  trial  should  at  once  proceed  on  the  issue  on  the 
merits,  though  the  court  may,  in  its  discretion,  allow  a 
postponement.  And  where,  in  other  cases,  there  are  sev- 
eral issues  of  fact  in  the  same  case,  the  order  in  which 
they  will  be  tried  rests  largely  with  the  parties  them- 
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selves,  subject  to  the  discretion  of  the  court  in  the  prem- 
ises. 

§  3.  How  issue  of  fact  brought  on  for  trial. 

No  notice  of  trial  or  note  of  issue  is  now  necessary. 
Whenever  a  cause  is  at  issue  as  to  all  the  parties  on  or 
before  the  fourteenth  day  before  the  first  day  of  any 
term  of  the  court  in  which  the  action  is  pending,  it  is 
the  duty  of  the  clerk  of  the  court  to  place  the  cause  upon 
the  calendar  for  the  next  ensuing  term,  and,  unless 
sooner  tried  thereafter,  to  place  it  on  the  calendar  for 
each  succeeding  term  until  the  cause  is  disposed  of.^ 
This  applies  as  well  to  cases  appealed  from  justices  of 
the  peace  to  the  circuit  court  as  to  cases  originally  com- 
menced in  the  circuit  court. ^  If  the  defendant  has 
pleaded  the  general  issue  with  notice  raising  some  ques- 
tion such  as  was  formerly  raised  by  a  demurrer  or  a 
dilatory  plea,  such  question  may  be  brought  up  for  de- 
termination by  the  court,  in  advance  of  the  trial  of  the 
cause,  upon  four  days'  notice  by  either  party.^  And 
cases  in  which  issue  has  been  joined  or  appeal  filed  after 
the  fourteenth  day  before  the  first  day  of  the  term  may 
be  placed  upon  the  calendar  at  any  time  before  or  dur- 
ing the  term  at  the  request  of  the  attorney  for  any  party 

1  Jud.    Act,    eh.    18,    §1;     Comp.  tiff's  claim  and,  if  not,  wliat  items 

Laws  19L'j,  §  12573.  and  amounts  are  admitted.    If  it  ap- 

At   any   time   after  a   case   is   at  pears  on  the  trial  of  the  case  that 

issue,    the    plaintiff    may    move    for  the   defendant 's   afiidavit   of   merits 

judgment    in    his    favor,   supporting  was  made  solely  for  tlie  purpose  of 

his  motion  by  an  aflBdavit  verifying  delay,   the  judgment   should    include 

his  cause  of  action  and  stating  the  an  award  to  the  plaintiff  of  ilonMe 

amount  claimed  and  his  belief  that  the    amount    of    the    taxable    costs. 

there   is   no   defense   to   the  action.  Jud.   Act,   ch.   18,    §8  9,    10;    Comp. 

Judgment  will  be  entered  according-  Laws  1915,  §12581,  12582. 

ly  unless  the  defendant,  prior  to  or  2  Hoyt    v.    Mapes,    .'?    Mich.    522 ; 

at  the  time  of  hearing  the  motion,  Jud.   Act,   ch.   18,   SI;    Comp.   Laws 

makes  and  files  an  aflSdavit  of  merits,  1915,   §  12573. 

stating  whether  the  defense  claimed  3  Jud.    Act,    ch.    14,    §4;     Comp. 

therein  applies  to  all  of  the  plain-  Laws  1915,  §  12456. 
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thereto,  who  must  forthwith  give  notice  in  writing  to 
all  of  the  parties  to  the  cause  or  their  attorneys  of  the 
fact  of  placing  the  case  upon  the  calendar,  and,  upon  the 
giving  of  such  notice  and  after  the  lapse  of  fourteen 
days,  the  case  will  stand  for  trial  the  same  as  other 
cases.* 

Form  of  Bequest  to   Place  Cause   on  Calendar  After  Issue  Joined  or 
Appeal  Filed  Within  Fourteen  Days  Before  the  Term 

(Title  of  court  and  cause.) 
Sir  :— 

Issue  in  this  cause  having  been  joined    (or,  The  appeal  in  this  cause 

having  been  filed  in  this  court)  on  the day  of ,  A.  D , 

please  place  the  cause  upon  the  calendar  for  trial  at  the  present  (or  next 
ensuing)   term  of  said  court. 
Dated,  etc. 

Yours,  etc., 

J.  K., 
Attorney   for  Plaintiff    (or  Defendant). 
To  the  Clerk  of  said  Court: 

Form  of  Notice  of  Placing  Cause  on  Calendar  When  Issue  Joined  or 
Appeal  Filed  Within  Fourteen  Days  Before  the  Term 

(Title  of  court  and  cause.) 
Sir:  — 

Please  take  notice  that,  at  my  request,  this  cause  has  been  placed  upon 
the  calendar  of  the  present  (or,  the  next  ensuing)   term  of  said  court  and 
will  stand  for  trial  after  the  lapse  of  fourteen  days. 
Dated,  etc. 

Yours,  etc., 

J.  K., 
Attorney  for  Plaintiff    (or  Defendant). 
To  (the  attorney  or  attorneys  for  each  of  the  other  parties). 

§  4.  How  issue  of  law  brought  on  for  hearing. 

When,  by  motion  to  dismiss  the  suit  or  by  notice  at- 
tached to  the  plea  of  the  general  issue,  an  issue  of  law 
has  been  raised,  the  decision  of  such  issue  is,  precisely 
as  when  demurrers  were  in  use  in  this  state,  within  the 

4Jud.    Act,    ch.    18,    §5;     Comp, 
Laws  191.1,  §  12.177. 
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province  of  the  court  exclusively,  and  is  a  matter  with 
which  a  jury  has  nothing  to  do.  If  the  issue  is  raised 
by  motion  to  dismiss  the  suit,  it  is  brought  on  for  hear- 
ing as  in  other  cases  of  motions.  If  the  issue  is  raised 
by  notice  attached  to  the  plea,  the  case  is  placed  on  the 
calendar  for  hearing  in  the  same  way  as  when  no  issue 
of  law  is  raised,  but  the  issue  of  law  may  be  brought  up 
for  determination  in  advance  of  the  trial  of  the  case, 
upon  four  days'  notice  by  either  party.^  The  party  in- 
terposing a  motion  or  notice  raising  an  issue  of  law  usu- 
ally opens  the  argument  in  support  of  his  objection,  the 
adverse  party  replies  and  the  argument  is  then  closed 
by  the  party  who  had  the  opening.  When  the  argu- 
ments have  been  heard,  the  court  decides  the  issue  and 
enters  the  order  or  judgment  effectuating  such  decision. 

II.  Opening  Statement  to  Jury 

§5.  Opening  statement  of  plaintiff. 

It  is  provided  by  rule  of  court  that,  on  the  trial  of  a 
cause,  it  shall  be  the  duty  of  the  plaintiff's  counsel,  be- 
fore offering  evidence  to  support  the  issue  on  his  part, 
to  make  a  full  and  fair  statement  of  his  case  and  of  the 
facts  which  he  expects  to  prove.^  This  rule  is  intended 
to  guard  against  surprise  and  deception  and  to  promote 
fairness,  and  indicates  very  distinctly  the  extent  of  both 
right  and  duty.  It  draws  a  line  between  *' evidence" 
and  ** facts"  and  contemplates  a  fair  statement  of  the 
facts  expected  to  be  proved  before  putting  in  the  evi- 
dence by  which  these  facts  are  expected  to  be  proved. 

6  Jud.    Act,    ch.    14,    §4;     Conip.  of  his  counsel  as  to  what   facts  he 

Laws  1915,  §  12456.  intends  to  prove.     Tiedway  v.  Antis- 

eCir.  Ct.  Rule  42,  §  1.  del,  86  Mich.  82. 

Counsel    cannot,    in    his    opening  That  this  rule  of  court  is  directory 

statement,  state  a  case  not  made  in  merely  and  not  mandatory  was  held 

the  declaration.     Douglas  v.  Marsh,  in  a  criminal  prosecution   in  People 

141  Mich.  209.  v.   Koharslci,   177   Mich.   194,   196. 

A  party  is  bound  by  the  statement 
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The  opening  statement  is,  therefore,  a  proceeding  pref- 
atory to  putting  in  evidence,  and  is  practically  neces- 
sary to  make  an  advance  exhibit  of  the  legal  nature  of 
the  controversy  and  its  salient  peculiarities  and  enable 
the  judge,  the  jury,  if  there  be  one,  and  the  opposing 
counsel  to  apprehend  the  necessities  of  the  plaintiff's 
case  and  correctly  understand  the  drift  and  bearing  of 
each  step  and  each  offer  of  proof  as  it  shall  subsequently 
occur.  Its  purpose  is  not  to  embody  or  convey  proof  or 
prepossess  the  jury,  and  cannot  properly  be  made  the 
vehicle  for  a  detail  of  the  testimony  expected  to  be  of- 
fered. A  brief  summary  or  outline  of  the  substance  of 
the  evidence  intended  to  be  offered,  with  clear  and  con- 
cise explanations,  is  considered  proper,  but  a  relation 
of  expected  oral  testimony  at  length  or  a  reading  of  ex- 
pected documentary  proofs  at  large,  or  a  reference  to 
matters  foreign  to  the  issue  or  any  other  course  fitted  to 
mislead,  should  not  be  tolerated.'  An  opening  statement 
should  include  neither  an  argument  of  the  facts  nor  a  dis- 
cussion of  the  law.*  While  counsel  have  no  right  to  read 
law  to  the  jury,  they  have  the  undoubted  right  to  state 
so  much  of  what  they  claim  to  be  the  law. as  may  en- 
able them  to  lay  before  the  jury  an  intelligent  idea  of 
the  force,  effect  and  bearing  of  the  testimony  upon  their 
case.    They  may,  therefore,  briefly  set  forth  what  points 

TSeripps  v.  R<Mlly,  35  Mieh.  371,  state  that  plaintiff  has  a  large  fani- 

where     question     is     diseussed     at  ily   (McKorinick  v.  West  Bay  City, 

length;      Ziicker     v.     Karpeles,     88  HO  Mich.  265),  or  to  enter   into  a 

Mich.    413;    Rickabus    v.    Gott,    51  minute      argument      of      the     facts 

Mich.  227;  Randall  v.  Evening  News  (Zucker  v.  Karpeles,  88  Mich.  413). 

Ass'n,    97    Mich,    1.36;    Hilliker    v.  Plaintiff's  attorney  may  state,  how- 

Farr,   149   Mich.   444;    Battishill   v.  ever,  that  he  cannot  produce  a  ma- 

Humphroys,  64  Mich.  514;  De  Long  terial  witness  and  show  the  reason 

V.  Muskegon  Booming  Co.,  88  Mich.  therefor    (Phillips  v.  United  States 

282;    Martin    v.    Fisher,    143    Mich.  Benevolent  Society,  120  Mich.  142). 

462.  swells  v.  Ann  Arbor  R.  Co.,  184 

It   is  generally   improper  to  state  Mich.    1,    15;    Prentis   v.    Bates,    88 

matters  foreign  to  the  issues  (Reck-  Mieh.    567;    People    v.    Smith,    177 

abus  v.   Gott,  51   Mich.  227),  or  to  Mich.    358. 
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of  law  they  rely  upon  and  the  nature  of  the  testimony 
they  propose  to  introduce  to  support  such  points.'  It 
is  also  not  improper  for  counsel  to  refresh  his  recollec- 
tion from  an  account  book  ^®  or  to  use  a  diagram  by  the 
aid  of  which  to  explain,  in  his  opening  statement,  the 
evidence  he  proposes  to  introduce." 

The  trial  judge  ahvays  has  a  very  large  discretion  in 
controlling  and  managing  the  routine  proceedings  at 
the  trial,  including  the  addresses  of  counsel.  But  it  must 
be  a  reasonable  legal  discretion.  And  where  the  trial 
judge  has  manifestly  not  merely  mis-stepped,  but  has 
departed  widely  and  injuriously  and  fallen  into  a  serious 
mistake,  the  supreme  court  will  take  cognizance  of  it 
and  review  it.^^  However,  it  must  be  an  exceedingly 
plain  case  of  an  abuse  of  privilege  which  will  justify  the 
setting  aside  of  the  verdict  on  the  ground  of  an  im- 
proper opening,  either  in  statement  of  the  law  or  fact. 
Nothing  short  of  bad  faith  or  a  gross  misconception  of 
what  is  admissible,  resulting  in  bringing  to  the  atten- 
tion of  the  jury  matters  wholly  irrelevant  and  of  a  na- 
ture calculated  to  create  so  profound  an  impression  that 
the  charge  of  the  court  cannot  eliminate  the  prejudice 
produced,  will  justify  an  appellate  court  in  vacating  a 
judgment  on  such  grounds;  and,  in  determining  whether 
such  an  error  has  been  committed,  the  jury  should  be 
considered  as  having  at  least  average  intelligence.^' 

9  Steel    Furniture    Co.    v.    Pearee,  causes  of  insanity,  and  it  was  held 

203  Mich.  6J2;  Fosdick  v.  Van  Ars-  that   the  court   properly    refused   to 

dale,  74  Mich.  302;  Prentis  v.  Bates,  allow    it.      Fraser    v.    Jennison,    42 

93   Mich.   234;    Phoenix   Ins.   Co.   v.  Mich.  206. 

Allen,    11    Mich.    501;    Edwards    v.  10  Hunkins    v.     Kent,    151    Mich. 

Village   of   Three   Rivers,   96   Mich.  482. 

625 ;  Kean  v.  Detroit,  etc..  Mills,  66  11  Battishill     v.     Humphreys,     64 

Mich.  277.  Mich.  494. 

The  contestants  in  a  will  case  of-  12  Scripps  v.  Reilly,  35  Mich.  371. 

fered  in  their  opening  to  read  to  the  See  also  Porter  v.  Throop,  47  Mich, 

jury  a  passage  from  a  work  on  men-  313. 

tal     diseases     enumerating     certain  13  Prentis  v.  Bates,  9.!  Mich.  234; 
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Objections  to  language  uttered  by  counsel  in  opening 
statements  should  be  taken  at  the  time  it  is  spoken,  and, 
if  delayed  until  after  testimony  has  been  taken,  will  be 
too  late." 

§  6.  Openings  statement  of  defendant. 

After  the  evidence  is  closed  on  the  part  of  the  plain- 
tiff and  before  any  evidence  is  offered  on  the  part  of  the 
defense,  a  full  and  fair  statement  of  the  defense  and  of 
the  facts  which  the  defendant  expects  to  prove  must  be 
made  by  the  counsel  for  the  defendant,  or,  at  his  elec- 
tion, such  statement  may  be  made  at  the  conclusion  of 
the  statement  by  the  plaintiff's  counsel."  It  is  usual 
for  the  defendant  to  delay  his  opening  statement  until 
the  close  of  the  plaintiff's  testimony. 

§  7.  Effect  of  statement. 

A  party  is  bound  by  the  statement  of  his  attorney  as 
to  what  facts  he  intends  to  prove,*®  and  cannot  shift  his 
ground  from  the  issue  stated.*''    However,  the  omission 

Porter  v.  Throop,  47  Mich.  313;  Tun-  16  Cir.  Ct.  Rule  42,  §  1. 
nicliffe  v.  Bay  Cities  Consolidated  R.  The  statement  should  briefly  state 
Co.,  107  Mich.  261 ;  Warren  v.  Hal-  the  defense,  the  evidence  which  de- 
ley,  107  Mich.  120;  Provost  v.  fendant  will  adduce  in  support  of  it, 
Brueck,  110  Mich.  136;  Davidson  v.  with  remarks  on  the  case  and  evi- 
Chinese  Republic  Restaurant  Co.,  201  dence  of  the  plaintiff  only  so  far  as 
Mich.  .389.  Campbell  v.  City  of  to  exhibit  the  points  which  are  to 
Kalamazoo,  80  Mich.  655  (state-  be  made  on  the  argument.  It  is  im- 
ment  of  incompetent  evidence) ;  proper  in  such  statement,  to  call  at- 
Baumier  v.  Antian,  79  Mich.  509 ;  tention  to  the  fact  that  certain  wit- 
Warn  V.  City  of  Flint,  140  Mich.  nesses  subpoenaed  by  plaintiff  and 
573;  Louden  v.  Vinton,  108  Mich.  in  the  court  room  were  not  called  as 
313  (reference  to  wealth  of  defend-  witnesses.  Bondetson  v.  Moody,  100 
ant)  ;   Talmadge  v.  Smith,  101  Mich.  Mich.  553, 

370;   Hoffman  v.  Adams,  106  Mich.  16  Tredway  v.  Antisdel,  86  Mich. 

Ill,  115.  82. 

14  Welch  v.  Palmer,  85  Mich.  310.  17  Hood  v.  Olin,  80  Mich.  296. 

May  state  claim  on  the  law  as 
well  as  on  the  facts.  Steel  Furniture 
Co.  V.  Pearce,  203  Mich.  652. 
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in  defendant's  statement  to  mention  a  certain  defense 
does  not  preclude  such  defense  on  the  trial."  The  open- 
ing statement  cannot  make  a  case  not  stated  in  the 
declaration,"  and  the  testimony  must  be,  in  substance^ 
within  the  opening  statement.^" 

III.  Introduction  of  Evidence 

§8.  Right  to  open  and  close. 

It  is  a  rule  that  the  party  who  has  the  affirmative  of 
an  issue  of  fact  has  also  the  burden  of  proving  it,  and, 
as  incident  thereto,  the  right  to  open  and  close  the  evi- 
dence. The  Michigan  supreme  court  has  said  that  the 
right  belongs  to  the  plaintiff  whenever  there  is  any  por- 
tion of  his  case  which  he  is  required  to  support  by  evi- 
denced^ And  it  is  well  settled  in  England,  and  generally 
in  this  country,  that  where  the  plaintiff  has  anything  to 
prove  in  order  to  get  a  verdict,  whether  in  an  action  ex 
contractu  or  ex  delicto,  and  whether  to  establish  his  right 
of  action  or  only  to  fix  the  amount  of  his  damages,  the 
right  belongs  to  him;^'^  otherwise  it  belongs  to  the  de- 
fendant. And  this  was  formerly  the  rule  in  this  state. 
But,  in  apparent  modification  of  it  in  obvious  respects, 
it  has  been  specifically  provided  by  rule  of  court  that 
the  plaintiff  shall,  "in  all  cases,"  commence  the  evi- 
dence, except  where  otherwise  ordered  by  the  court,  and 

18  Petheriek  v.  General  Assembly  Interposition  of  plea  puis,  after 
of  Order  of  the  Amaranth,  114  issue  joined,  that  plaintiff  ha<l 
Mich.  420.  agreed  not  to  prosecute  the  action  if 

19  Douglas  V.  Marsh,  141  Mich.  defendant  performed  a  certain 
209.  agreement,   and  that  defendant  did 

20  Meade  v.  Bowles,  123  Miih.  perform,  does  not  give  defendant 
696.  right    to    open    and   close    the    case. 

21  Taff  V.  Ilosmer,  14  Mich.  :U)9;  People  v.  Detroit  &  S.  Plankroad  Co., 
Amos  V.  Hughes,  1  M.  &  Rob.  464.  125  Mich.  366. 

Party  who  has  burden  of  proof  is  22  Mercer  v.   Whall,  H  Q.  B.  447 ; 

entitled  to  open  and  close  the  case.  Young  v.   Highland,  9   Grat.    (Va.) 

Attorney  General  v.  May,  99  Mich.  16;  Huntington  v.  Conkey,  33  Barb. 

538.  (N.  Y.)   218. 
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except  that  whenever,  in  any  action,  the  defendant,  by 
notice  accompanying  his  plea,  waives  the  benefit  of  the 
general  issue  and  admits  the  facts  alleged  in  the  plain- 
tiff's declaration,  but  attempts  to  defeat  the  plaintiff's 
recovery  by  set-off  or  by  recoupment  or  by  some  other 
affirmative  defense  w^hich,  if  true,  defeats  the  plaintiff's 
recovery,  such  defendant  shall  have  the  opening  and 
closing  in  the  taking  of  testimony. ^^ 

§  9.  Order  of  proof. 

Whatever  kind  and  number  of  instruments  of  evidence 
a  party  deems  it  necessary  to  employ,  in  strict  practice 
it  is  a  general  rule  that  the  party  holding  the  affirma- 
tive of  the  issue  is  bound  to  give  all  his  evidence  in  sup- 
port of  the  issue  in  the  first  instance,  and  can  give  in 
reply  only  such  evidence  as  tends  to  answer  new  matter 
introduced  by  his  adversary.  Where,  therefore,  the 
plaintiff  sustains  the  burden  of  proof,  the  rule  of  prac- 
tice in  the  introduction  of  testimony  is  that  the  plaintiff 
shall  first  bring  forward  all  the  testimony  that  goes  to 
establish  his  claim,  that  the  defendant  shall  tlien  intro- 
duce his  proof  upon  matters  of  defense  and  his  testi- 
mony rebutting  the  proof  adduced  by  the  plaintiff'  and 
that  then  the  plaintiff  shall  introduce  his  jDroof  rebut- 
ting the  new  matters  in  the  evidence  of  the  defendant. 
After  the  plaintiff'  has  introduced  his  proof  establishing 
his  case  and  tlie  testimony  of  the  defendant  has  been 
heard,  the  plaintiff  is  not  entitled,  as  a  matter  of  right, 
to  introduce  additional  proof  in  chief.^*  But  the  order 
of  proof  is  very  much  in  the  discretion  of  the  trial  court, 
whose  action  in  this  respect  will  not  be  reviewed  on 
error,  except  in  clear  cases  of  abuse i*^^  and  a  plaintiff 

23Cir.  Ct.  Rule  ?,2,  U  2,  X  Tp.,  113  Mich.  347;  MoHugh  v.  But- 

24Beebe    v.     Koshnic,     5.5    Mich.  ler,  :'.9  Mich.   IS.'i. 

604;  Corcoran  V.  Oity  of  Detroit,  95  25  People    v.    Saunders,    25    Mich. 

Mich.    84;    Minkley    v.    Springwells  119;    Hollister    v.   Brown,    19   Mich. 
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may  be  allowed,  after  the  evidence  for  the  defense  has 
been  put  in,  to  give  testimony  of  facts  which  are  not  re- 
butting and  which  should  have  been  given,  if  at  all,  as 
a  part  of  his  case  in  chief.'*^ 

§  10.  Offers  of  proof. 

Where  a  question  asked  is  objected  to,  the  party  asking 
the  question  must  state  the  proposition  of  fact  he  pro- 
poses to  establish,  in  order  to  preserve  for  review  the 
propriety  of  a  ruling  sustaining  the  objection,  where 
the  materiality  of  the  evidence  does  not  appear  from  the 
question.^'     Where  the  trial  court  is  not  informed  of 


16;>;  Mahwiih  v.  Elsey,  47  Mich. 
10;  Watson  v.  Watson,  53  Mich. 
168;  White  v.  Bailey,  10  Midi.  15.5; 
Detroit,  etc.,  E.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99;  Fells  v.  Barbour, 
58  Mich.  49;  Dubois  v.  Campau,  24 
Mich.  .360;  Bullock  v.  Thompkins' 
Estate,  125  Mich.  17;  Gray  v.  Wil- 
cox, 56  Mich.  58;  Brown  v.  Mar- 
shall, 47  Mich.  576;  Hutchins  v. 
Kininiell,  .U  Mich.  126;  Blicklcy  v. 
Luce's  Estate,  148  Mich.  233;  Peo- 
ple V.  Marion,  29  Mich.  31;  Morse 
V.  Hcwctt,  28  Mich.  481;  Koberts  v. 
Popple,  55  Mich.  367;  Mawich  v. 
Elsey,  47  Mich.  10;  Kempsey  v. 
McGinniss,  21  Mich.  123;  Hoffman 
V.  Harrington,  44  Mich.  183 ;  Cor- 
coran V.  City  of  Detroit,  95  Mich. 
84;  Torrent  v.  Danim,  66  Mich.  105; 
Dcvereaux  v.  Phillips'  Estate,  97 
Mich.  104;  People  v.  Cox,  70  Mich. 
247;  Mally  v.  Excelsior  Wrapper 
Co.,  181  Mich.  568;  American  Eaglo 
Tobacco  Co.  v.  Peirce,  70  Mich.  63:'. ; 
Hummer  v.  Midland  Casualty  Co., 
181   Mich.  386. 

Even  after  the  arguments,  the 
court  may  permit  the  introduction 
of  further  evidence.  Thompson  v. 
Ellsworth,    39    Mich.    719;    Gray    v. 


Willcox,  56  Mich.  58;  Wagar  v. 
Bowley,  104  Mich.  38.  But  ordi- 
narily the  case  should  not  be  re- 
opened. Wendell  v.  Highstone,  52 
Mich.  552. 

26Crilfhrist  v.  Mystic  Workers, 
196  Mich.  247;  Harnau  v.  Haight, 
189  Mich.  600,  13  N.  C.  C.  A.  566; 
Brown  v.  Marshall,  47  Mich.  576; 
Beebe  v.  Koshnie,  55  Mich.  604; 
Corcoran  v.  City  of  Detroit,  95 
Mich.  84 ;  Detroit,  etc.,  E.  Co.  v. 
Van  Steinburg,  17  Mich.  99;  Mink- 
ley  V.  Springwells  Tp.,  113  Mich. 
347;  McHugh  v.  Butler,  39  Mich. 
185;  Wagar  v.  Bowley,  104  Mich. 
38;  Peppett  v.  Michigan  Cent.  E. 
Co.,  119  Mich.  640;  American  Eagle 
Tobacco  Co.  v.  Peirce,  70  Mich.  633; 
Thompson  v.  Ellsworth,  39  Mich. 
719;  Wendell  v.  Highstone,  52  Mich. 
552;  Maier  v.  Massachusetts  Ben- 
efit Ass'n,  107  Mich.  687;  Chamber- 
lain v.  Detroit  Stove  Works,  103 
Mich.  124;  Brockmiller  v.  Industrial 
Works,  148  Mich.  642 ;  Chase  v.  Lee, 
59  Mich.  237;  Torrent  v.  Damm,  66 
Mich.  105;  Maier  v.  Massachusetts 
Benefit  Ass'n,   107  Mich.   687. 

27  Sec  Cliase  v.  Ainsworth,  135 
Mich.    119;    Wyngcrt   v.   Norton,   4 
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the  purpose  of  a  question,  an  objection  to  which  was  sus- 
tained, such  purpose  cannot  be  urged  in  the  supreme 
court  in  support  of  a  claim  that  the  ruling  was  error.^' 

An  offer  of  proof  must  be  specific,^*  complete,^"  and  in 
clear  and  lucid  terms. ^^  The  offer  is  to  be  construed  in 
a  natural  and  reasonable  manner.^''  An  offer  of  evidence 
admissible  for  one  purpose  but  not  for  another  should 
not  be  refused,^^  if  the  purpose  for  which  it  is  admissible 
is  stated,'*  but  a  general  offer  involving  both  com- 
petent and  incompetent  evidence  is  properly  rejected.'^ 

Where  an  offer  of  proof  has  been  erroneously  over- 
ruled, it  need  not  be  repeated  in  connection  with  other 
evidence,'®  but  where  there  was  no  foundation  for  the 
evidence  at  the  time  but  such  foundation  was  later  pro- 
duced, the  offer  must  be  renewed.''  And  where,  on  re- 
jecting an  offer,  the  court  intimates  it  would  consider  a 
new  offer,  but  none  is  made,  the  ruling  cannot  be  com- 
}3lained  of.'^ 

Ordinarily  it  is  competent  for  counsel  to  state  the  na- 
ture and  purpose  of  testimony  offered.'®    But  an  offer  of 

Mich.    286 ;     Campau    v.    Dewey,    9  31  Eeynolds     v.     Continental     Ins. 

Mich.   381.  Co.,  36  Mich.  131. 

28  Shaver  v.  Ingham,  58  Mich.  32  Reynolds  v.  Continental  Ins. 
649.  Co.,   36   Mich.   131,   holding   that   if 

29  Horowitz  v.  Blay,  193  Mich.  fairly  subject  to  two  constructions, 
493 ;  Reynolds  v.  Continental  Ins.  counsel  cannot  insist  that  the  offer 
Co.,  36  Mich.  131,  holding  mere  gen-  will  bear  a  construction  other  than 
era!  proposition  to  make  out  the  the  natural  and  reasonable  one,  to 
ease  set   forth  in  the  declaration  is  procure  a  reversal. 

insufficient.     See  Seaman  v.  O 'Hara,  33  Dalton     v.     Dregge,     99     Mich. 

29     Mich.     66;      Selignian     v.     Ten  2.50;     People    v.    Doyle,    21     Mich. 

Eyek's  Estate,  74  Mich.  525.  221. 

SOSanford   v.   Millikin,   144   Mich.  34  Murphy  v.  Manistee  R.  Co.,  194 

311;     Somers    v.    Loose,    127    Mich.  Mich.  595. 

77;   McKay  v.  Evans,  48  Mich.  597.  36  Angell  v.  Loomis,  97  Mich.  5. 

Statement  is  assumed  to  include  all  36  Wright    v.    DeGroff,    14    Mich, 

that  is  meant  to  be  shown  in  addi-  164. 

tion  to  what  has  been  already  sub-  37  Bolton  v.  Riddle,  35  Mich.  13. 

mitted.     Linn   v.  Gillman,  46  Mich.  38  Field  v.  Magee,  122  Mich.  556. 

628.  39  Hurd  v.  Northern  Accident  Co., 
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documentary  evidence  which  is  liable  to  influence  the 
jury  should  be  submitted  to  counsel  and  the  court  for  ex- 
amination, without  stating  its  purport  in  the  presence  of 
the  jury.*"  And  where,  in  connection  with  an  offer  of 
inadmissible  proof,  counsel  makes  certain  material  state- 
ments as  facts,  and  the  statement  and  offer  is  objected 
to  but  the  court  merely  excluded  the  offer,  failure  to 
caution  the  jury  not  to  be  influenced  by  the  statement, 
has  been  held  ground  for  reversal.*^  So  evidence  of  the 
same  kind  as  that  previously  ruled  incompetent  should 
not  be  offered  in  the  presence  of  the  jury,  and  if  so  done 
may  be  ground  for  reversal." 

§  11.  Reopening  case. 

Wliere  a  party  fails  to  put  in  evidence  sufficient  to 
establish  his  case  before  resting,  he  can  put  in  further 
evidence  in  chief  only  on  application  to  the  court  which 
may  exercise  its  discretion.**  It  is  wholly  within  the 
discretion  of  the  court  whether  to  admit  further  evidence 
after  the  testimony  has  been  closed,"  although  the  case 
should  not  ordinarily  be  opened  for  further  proof  after 
a  party  has  rested,  where  the  proof  might  have  been  in- 
troduced before."  Even  after  argument  to  the  jury  has 
commenced,  the  court  may  permit  the  introduction  of 
other  evidence,*®  and  admitting  further  evidence  after 
argument  is  not  ground  for  reversal  unless  the  opposite 

160  Mich.  535;   Sanborn  v.  Detroit,  Mich.  185.     Compare  Common  Coun- 

B.  C.  &  A.  R.  Co.,  99  Mich.  1.  cil  of  Village  of  Houghton  v.  Huron 

40S,ripps  V.   Reilly,  38  Mich.   10.  Copper   Min.   Co.,  57   Mich.   547. 

41  Jones    V.    Village    of    Portland,  44  Cornell    v.    Fidler,    194    Mich. 

88  Mich.   598.  509;    People    v.    Traves,    188    Mich. 

4BScripps  V.  Reilly,  ."58  Mich.   10,  :i45;    Detroit   &   M.    R.   Co.    v.   Van 

See    also    Thomas    v.    Township    of  Steinburg,  17  Mich.  99;   Minkley  v. 

Byron,    168    Mich.    593;    Phillips    v.  Springwells   Tp.,    113   Mich.   347. 

Benevolent   Society,   120   Mich.    142.  46  Wendell  v.  Highstone,  52  Mich. 

43  Corcoran  v.  City  of  Detroit,  95  552. 

Mich.     84;     Beebe    v.    Koshnic,    55  46  Thompson      v.      Ellsworth,      39 

Mich.    604;    McHugh    v.    Butler,    39  Mi<h.   719. 
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party  is  prejudiced  thereby.*''  It  is  not  an  abuse  of  dis- 
cretion to  refuse  to  permit  a  party  to  reopen  his  case 
and  introduce  an  expert  witness  where  most  of  the  ex- 
pert Avitnesses  for  the  other  side  have  been  discharged 
and  gone  home,  and  where  the  testimony  was  not  re- 
buttal.*^ So  it  is  not  an  abuse  of  discretion  to  refuse  to 
allow  plaintiff  to  introduce  additional  evidence  which 
is  merely  cumulative,  after  his  case  is  closed  and  a  ver- 
dict has  been  directed  against  him."  But  there  is  an 
abuse  of  discretion  in  opening  the  case  after  the  evi- 
dence is  all  in,  where  the  application  does  not  point  out 
what  the  testimony  sought  to  be  introduced  would  show, 
and  the  evidence  would  have  been  inadmissible  under 
the  pleadings  in  the  first  instance.^®  Where  defendant's 
attorney  submits  his  case,  after  plaintiff  has  rested,  with- 
out introducing  any  evidence,  and  states  that  he  will 
take  his  chances,  it  is  proper  to  refuse  to  reopen  the 
case  to  allow  a  defense  to  be  put  in  after  an  adverse 
decision." 

IV.  Objections  to  Evidence 

§  12.  Necessity  for  and  sufficiency  of. 

In  the  process  of  adducing  the  evidence  upon  the  trial 
of  an  issue  of  fact,  it  is  the  duty  of  the  judge  not  only 
to  decide  upon  the  question  of  the  competency  of  the 
persons  called  as  witnesses,  but  also  to  determine  the 
admissibility  of  the  various  items  of  evidence  offered. 

AVhen  a  party  wishes  to  prevent  the  admission  of  cer- 
tain evidence,  or,  in  the  event  of  its  admission,  to  pre- 
serve his  right,  in  case  of  defeat,  to  take  advantage  of 
its  erroneous  admission  upon  a  review  in  the  appellate 

47  Gray  V.  WillPox,  56  Mich.  58.  SOWagar    v.    Bowlcy,    104    Mich. 

48  Pcppptt    V.    Michigan    Cent.    R.       38. 

Co.,  119  Mich.  640.  81  Chivers  v.  Lytle,  97  Mich.  477. 

49  American  Eagle  Tobacco  Co.  v. 
Teircc,   70  Mich.   633. 
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court,  he  should  object  to  its  admission  at  the  time  it 
is  offered  and  state  the  ground  of  his  objection  with 
perspicuity  and  particularity,  in  order  that  it  may  be 
understood  by  the  court  and  the  opposing  party.^^  The 
mere  interposition  of  the  words,  "Objected  to,""  or,  "I 
object,"^*  or  the  statement  of  a  merely  general  prin- 
ciple, without  mention  of  any  specific  ground,"  or  the 
statement  that  the  evidence  is  "incompetent,  irrelevant 
and  immaterial"  or  is  "inadmissible  under  the  plead- 
ings," without  showing  why  it  is  incompetent  or  inad- 
missible,^^  or  an   objection   so   general   that   some   par- 


62  Styles  v.  Village  of  Decatur, 
131  Mit'h.  443  (objection  to  hypo- 
thetical question  "assuming  a  lot  of 
facts  not  proved  in  this  case"  too 
general)  ;  Harker  v.  Detroit  United 
Ry.,  IfjO  Mich.  697;  Detzur  v.  Stroh 
Brewing  Co.,  119  Mich.  282;  Bene- 
dict V.  Michigan  Beef  &  Provision 
Co.,  115  Mich.  527;  Hoffman  v. 
Pack,  Woods  &  Co.,  114  Mich.  1; 
Krolik  V.  Graham,  64  Mich.  226; 
Heyjnes  v.  Champlin,  52  Mich.  25; 
Burt  v.  Olcott,  33  Mich.  178;  Jenni- 
son  V.  Haire,  29  Mich.  207;  Gilbert 
V.  Kennedy,  22  Mich.  117;  Hollister 
V.  Brown,  19  Mich.  163;  Rash  v. 
Whitney,  4  Mich,  495;  Gilbert  v. 
Kennedy,  22  Mich.  117;  Comstock 
v.  Smith,  26  Mich,  306;  Michigan 
State  Ins.  Co.  v.  Soule,  51  Mich. 
312;  Stevens  v.  Hope,  52  Mich.  65; 
Brown  v.  Weightman,  62  Mich.  557; 
Merklc  V.  Bennington  Tp.,  68  Mich. 
133;  Abbott  v,  Chaffee,  83  Mich. 
256;  Lungerhausen  v.  Crittenden, 
103  Mich.  173;  Mahiat  v.  Codde,  106 
Mich.  387. 

Where  an  objection  to  inconipe- 
tent  testimony  is  overruled,  a  failure 
to  object  to  similar  testimony  after- 
wards introduced  and  the  meeting 
of  the  same  by  counter-proof  do  not 


waive  error.  McKinnon  v.  Gates, 
102  Mich.  618.  See  also  Stevenson 
V.  Woltman,  81  Mich.  200;  Morse 
V.  Congdon,  3  Mich.  549. 

53  People  V.  Moore,  86  Mich.  134; 
Mahiat  v,  Codde,  106  Mich.  387; 
Benedict  v.  Michigan  Beef  &  Pro- 
vision Co.,  115  Mich.  527. 

54  Hutchinson  v.  Whitmore,  95 
Mich.  592;  Jourdan  v.  Patterson, 
102  Mich.  602. 

55  Stevens  v.   Hope,   52   Mich.   65. 
66  Heymes   v.   Champlin,  52   Midi. 

26;  Detroit,  etc.,  R.  Co.  v.  Forbes, 
30  Mich.  165;  Ranson  v.  Weston, 
110  Mich.  240;  Abbott  v.  Chaffee, 
8:'.  Mich,  256;  Detzur  v.  B,  Stroh 
Brewing  Co.,  119  Mich.  282;  Renders 
V.  Grand  Trunk  R.  Co.,  144  Mich. 
387;  Gladstone  Exchange  Bank  v. 
Keating,  94  Mich.  429;  Rivard  v. 
Rivard,  109  Mich,  98;  Hynes  v. 
Hickey,  109  Mich.  188;  Jennison  v. 
Haire,  29  Mich.  207;  Rodgers  v. 
Wells,  44  Mic-h,  411;  Gould  v. 
Young,  143  Mich.  572,  Objection 
to  evidence  as  "irrelevant,  imma- 
terial and  incompetent  under  the 
]>leadings"  does  not  raise  question 
of  variance  between  pleadings  and 
])roof,  Kolodziejski  v.  Seestadt, 
143  Mich.  38. 
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ticular  ground  of  objection  is  not  reasonably  apparent," 
will  be  of  no  avail  to  the  party  in  the  appellate  court.** 
The  proper  practice  in  making  objections  is  to  state 
briefly  the  grounds  thereof.*'  Of  course,  the  party 
should  state  a  true  ground  of  objection,  for  if  the  ground 
stated  be  not  tenable,  the  judgment  will  not  be  reversed 
on  any  new  objection  taken  for  the  first  time  in  the  ap-. 
pellate  court,  which  could  have  been  obviated  on  the 
trial  had  it  been  taken  there.^°  If  evidence  is  objected 
to  as  incompetent,  the  incompetency  of  the  witness  can- 
not be  urged,®^  nor  the  objection  that  the  evidence  was 
not  within  the  issues,^^  or  that  the  evidence  was  irre- 
levant or  immaterial,^'  or  that  the  question  called  for 
the  admission  of  secondary  evidence  without  the  lay- 
ing of  a  proper  foundation.^*  An  objection  to  a  ques- 
tion as  immaterial  does  not  raise  the  objection  that  the 
evidence  was  not  admissible  under  the  pleadings;®*  and 
an  objection  that  the  evidence  is  not  admissible  under 

57  Gilbert    v.    Kennedy,    22    Mich.  500;  MeKinnon  v.  Gates,  102  Mich. 

117;    Jennison    v.    Haire,    29    Mich.  618;      Stevenson     v.     Woltman,     81 

207;  People  V.  Moore,  86  Mich.  134;  Mich.    200;    Wright    v.    Weimeister, 

Hynes    v.    Hickey,    109    Mich.    188;  87  Mich.   594;    Locke  v.   Farley,  41 

Rivard    v.    Rivard,    109    Mich,    98;  Mich.    405;    Baker    v.    City    of    De- 

Ranson   v.   Weston,   110   Mich.   240;  troit,  166  Mich.   597;   Boxheimer  v. 

Isaacs    V.    McLean,    106    Mich.    79;  Gunn,     24     Mich.     372;      Kuhn     v. 

Hunt  V.  Strew,  33  Mich.  85;  Howard  Freund,    57    Mich.    545;    Baxter    v. 

V.  Patrick,  43  Mich.  121.  AVooilward,   191   Mich.  379. 

68  Merkle   v.    Bennington    Tp.,    68  61  Wilson    v.    Godkin,    142    Mich. 

Mich.    133;    Ablwtt    v.    Chaffee,    83  631;    Isaacs   v.    McLean,   106   Mich. 

Mich.  256;  Ward  v.  Ward,  37  Mich.  79. 

253;     Lungerhausen    v.    Crittenden,  62  Wicks    v.    Ross,    37    Mich.    464, 

103  Mich.  173;  Mahiat  v.  Codde,  106  objection      that      evidence      covered 

Mich.  387;   Holman  v.  Union  St.  R.  period   since   commencement   of   suit 

Co.,  114  Mich.  208 ;   Marvin  v.  Ruh-  cannot  be  urged. 

mohr,  115  Mich.  687;  Abrey  v.  City  63  Detzur    v.    B.    Stroh     Brewing 

of  Detroit,  127  Mich.  374;   Benedict  Co.,   119  Mich.  282. 

V.    Michigan   Beef   &    Provision    Co.,  64  Smith    v.    Hubbell,    142    Mich. 

115  Mich.  527.  637. 

60  Welch  v.  Palmer,  85  Mich.  310.  66  Heddle     v.    City    Electric    Ry. 

60  Young    v.     Stephens,    9     Mich.  Co.,  112  Mich.  547. 
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the  pleadings  does  not  raise  the  objection  of  irrelevancy.^'^ 
An  objection  that  evidence  is  incompetent  and  imma- 
terial does  not  include  a  claim  that  no  proper  fomida- 
tion  was  laid.^''^  An  objection  that  the  evidence  was 
irrelevant  does  not  raise  the  objection  that  it  was  not 
the  best  evidence."*  An  objection  that  a  hypothetical 
question  was  too  long  did  not  raise  the  question  that  it 
embraced  facts  of  which  there  was  no  evidence."*  But 
an  objection  merely  on  the  ground  of  immateriality  is 
sufficient  where  the  trial  court  must  have  understood 
it.''^"  An  objection  that  papers  offered  in  evidence  are 
irrelevant  or  incompetent  admits  their  genuineness.'^ 

Where,  on  the  other  hand,  a  party  wishes  to  intro- 
duce evidence,  to  the  admission  of  which  an  objection 
is  interposed,  if  the  court  does  not  at  once  rule  in  favor 
of  its  admission,  the  party  should  make  an  offer  show- 
ing fully  the  nature  of  the  proposed  evidence  and  the 
specific  purpose  for  which  he  wishes  to  introduce  it.  If 
the  court  does  not  thereupon  admit  the  evidence,  an  ob- 
jection must  be  taken. 

It  is  not  now  necessary  in  the  trial  of  any  action  or 
proceeding  in  any  court  of  record  of  this  state  to  except 
to  any  ruling  or  action  of  tlie  court,  the  statute  provid- 
ing that,  if  an  objection  thereto  is  duly  made,  an  excep- 
tion will  1)0  deemed  to  follow  as  a  matter  of  course."'^^ 

§  13.  Evidence  admissible  in  part. 

A  general  objection  to  evidence  is  unavailable  where 
any  part  of  such  evidence  is  not  subject  to  the  objec- 

66McDoiiaM   V.   Smith,   1P.9  Mich.  VOMnxwell    v.    Kellogg,   55    Mich. 

211.  GOG. 

CTJoclien    V.    Tibbells,    50    Mich.  71  Young    v.     Stephens,    9    Mieh. 

••53.  500. 

68  Michigan  Paper  Co.  V.  Kalama-  72  .Tiul.  Act,  ch.  18,  §G0;  Comp. 
zoo   Valley   Electric   Co.,   141    Mich.  Laws  1915,  §  12632. 

48. 

69  Sisson    v.    Lanipert,    159    Mieh. 
509. 

2  Abbott— 45 
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tion,"  and  this  applies  oqunlly  well  to  docnmoiitnry  evi- 
dence.'''* 

§  14.  Counsel  who  may  raise  objections. 

The  rule  of  court  that  only  one  counsel  on  each  side 
shall  examine  witnesses  does  not  preclude  the  right  of 
one  counsel  to  object  to  evidence  while  his  associate  is 
examining-  the  witnesses.''^^  It  is  proper,  however,  to 
compel  counsel  to  make  arrangements  by  which  a  single 
counsel  for  each  party  shall  make  the  objections.'^" 

§  15.  Waiver  of  objections. 

Where  a  party  has  obtained  one  adverse  ruling  upon 
his  objection  to  evidence,  he  may  introduce  contrary 
evidence  without  waiving  the  error.''"'  Where  a  party 
objects  to  incompetent  evidence  but  afterwards  proves 
the  same  fact  himself,  he  thereby  waives  the  error,  but 
it  is  otherwise  where  he  merely  gives  evidence  tending 
to  disprove  the  incompetent  testimony.''''  So  an  objec- 
tion to  evidence  is  not  waived  by  a  request  for  an  in- 
struction that  under  the  pleadings  the  opposing  party 
cannot  recover,  where  such  evidence  merely  goes  to 
tlie  extent  of  the  recovery.'''*  W^here  documentary  evi- 
dence is  objected  to  on  the  ground  that  all  of  it  should 
not  be  read,  but  only  such  portions  as  were  relevant,  and 
the  ]iarty  read  only  such  portions,  the  objecting  party 
cannot  complain  that  the  evidence  was  inadmissible.'" 
Where  the  issue  has  been  confined  to  a  single  question 
at  the  instance  of  a  party,  he  cannot  complain  if  the 

■73  Tinimprman      v.      Bidwell,      62  77  McKinnon   v.    Gates,   102  Mich. 

Mich.   205.     See  also  Duflo  v.  .Tuif,  filS. 

6.1  Mich.  51.1.  78  Kost  v.  Bender,  25  Mifli.  515. 

74  Milligan  v.  Sligh  Furniture  Co.,  79  Kuhn  v.  Freund,  87  Mich.  545. 
Ill   Mich.  629.  80  Johnson    v.    .Johnson,    70    Mich. 

75  Baumier  v.  Antian,  65  Mich.  V,\.      65. 
76Simonds    v.     Cash,     1.16    Mich. 

558. 
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stuiie  ink'  of  evidence  is  afterwards  applied  to  liiiu  Ity 
the  court. '^ 

§  16.  Time  for  objections. 

An  objection  to  a  question  must  be  made  when  the 
question  is  asked,'^  and  cannot  be  delayed  until  the 
witness  has  partially  or  fully  answered  the  question,*' 
except  that  an  objection  may  be  made  where  the  wit- 
ness answers  so  quickly  that  there  is  not  time  to  inter- 
pose an  objection.  An  objection  to  testimony  on  the 
ground  tliat  it  involves  confidential  communications 
must  be  exercised  before  the  admission  of  the  testi- 
n\ony,**  and  it  is  not  sufficient  to  make  a  motion  to  strike 
out  such  testimony.®^  So  the  proper  time  to  object  to 
documentary  evidence  is  when  it  is  offered  in  evidence,*® 
and  the  objection  cannot  be  first  urged  on  a  request  to 
charge.*' 

§  17.  Striking  out  evidence. 

When  evidence  has  been  admitted  on  the  trial  of  a 
cause  which  should  not  have  been  admitted,  the  party 
whose  interests  may  be  injuriously  affected  by  it  may 
have  it  stricken  out  by  applying  to  the  court  for  that 
purpose.  Tlie  ground  u])on  which  the  motion  is  based 
should  be  stated  with  particularity.**    A  trial  court  can 

81  All.rcclit  V.  Gk'S,  IV.i  Mich.  389.  87  Burke  v.  Wilbcr,  42  Mich.  :J27. 

82  Morrissey  v.  People,  11  Mich.  88  Runnells  v.  Village  of  Pent- 
327.  water,   109   Mich.   512;    Simmons    v. 

83  Dunbar  v.  MeGill,  64  Mich.  National  Live  Stock  Ins.  Co.,  187 
676;  Williams  v.  City  of  Grand  Mich.  551;  Barbier  v.  Young,  115 
Kapids,  53  Mich.  271.  Mich.     100;     Mc Williams    v.     Lake 

84  Breisenmcister  v.  Supreme  Shore,  etc.,  R.  Co.,  146  Mich.  216 ; 
Lodge  K.  P.  of  the  World,  SI  Mich.  B.  F.  Goodrich  Rubl)er  Co.  v.  Sewell 
.')25.  Cushion  Whcfl  Co.,  196  Mich.  600. 

85  Id.  Tlio  motion  is  not  too  late  if  made 

86  l?ay})urn  v.  Mason  Lumber  Co.,  before  the  case  is  given  to  the  jury. 
57  Mich.  273;  Locke  v.  Farley,  41  Pennsylvania  Min.  Co.  v.  Brady. 
Mich.   405;    Pcrrott   v.   Shearer,   17  14  Mich.  260. 

Mich.  48. 
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take  time  to  consider  evidence  introduced,  and,  finding 
error  in  its  admission,  correct  it  by  removing  the  testi- 
mony from  the  case  and  cautioning  the  jury  against  giv- 
ing it  any  weight  or  consideration  in  their  dehberations, 
for  jurymen  are  ordinarily  honest  and  intelligent  enough 
to  obey  the  admonitions  of  the  court  and  to  discard  from 
their  minds  all  thought  or  influence  of  the  rejected  testi- 
mony.^^ 

There  may,  therefore,  be  cases  where  courts  may  well 
say  that  the  jury  could  not  have  been  prejudiced  by  the 
admission  of  incompetent  testimony  when  it  has  been 
stricken  out.  In  such  a  case,  the  admission  of  the  testi- 
mony would  be  error  without  prejudice,  and  the  judg- 
ment would  not  be  reversed  for  that  reason.  But  the 
striking  out  of  evidence  which  has  been  erroneously  ad- 
mitted does  not  always  cure  the  error.  The  fact  that  it 
has  been  stricken  out  is  not  conclusive  that  the  impres- 
sion does  not  remain  with  the  jury,  and  where  the  in- 
evitable result  of  the  evidence  would  be  to  injure  a 
party,  the  error  is  not  cured  by  the  striking  out  of  the 
evidence.^"  In  civil  cases,  however,  courts  of  last  resort 
do  not  reverse  judgments  on  this  account  unless  satis- 
fied that  prejudicial  error  has  occurred.®^  Where  testi- 
mony is  stricken  out  on  the  motion  of  a  party,  he  can- 
not thereafter  complain  of  its  original  admission.^^ 

When  evidence  is  offered  which  is  irrelevant  to  the 
issue,  but  which  is  admitted  upon  the  promise  of  coun- 
sel to  introduce  further  evidence  which  will  make  it 
relevant,  the  court  will  strike  out  such  irrelevant  evi- 
dence when  asked  to  do  so,  if  the  promise  is  not  ful- 

89  Dykes  V.  Wymaii,  fi?  Mi<'li.  2r!f).  Boyce    v.    Barkor,    119    Mieh.    1.17; 

90Maxtea     v.     Fowler,    94     Mich.  Biiach  v.  Fisher,  89  Mieh.  192;  Keh- 

lOfi;     MeDuff     v.     Detroit    Eveiiiiio;  vio  v.  Peters,  41  Mich.  47:1. 

Joiirnal  Co.,  84  Mieh.  1;  Feicrtag  v.  «2  Di1v1)le  v.  Nash,  47  Mieh.  r)S9; 

Feiertag,   7.1   Mich.   297;    People    v.  Barnett  v.  Farmers'  Mut.  Fire  Ins. 

Piiikcrton,  79  Mich.  110.  Co.,     115     Mich.     247;      People     v. 

91  Dykes  V.  Wymaii,  67  Mich.  2;J6;  Kccfcr,  103  Mich.  8)!. 
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filled,  and  this  will,  as  a  general  rule,  prevent  a  party 
from  successfully  alleging  error  upon  its  admission.®^ 
And  where  a  party  fails  to  ask  to  have  such  irrelevant 
evidence  stricken  out,  he  cannot  urge  its  admission  as 
error.®* 

If  a  question  is  answered  before  objection  thereto  is 
made,  and  no  motion  is  made  to  strike  out  the  answer, 
it  is  not  error  to  permit  the  answer  to  remain  in  the 
case.®^ 

§  18.  Time  for  motion. 

The  motion  to  strike  out  evidence  may  be  denied  be- 
cause of  failure  to  move  promptly.®^  As  said  by  Justice 
Brooke,  ''counsel  cannot  sit  by  and  permit  incompetent 
testimony  to  be  introduced  without  objection  and  after- 
wards, when  it  is  found  to  be  unsatisfactory,  have  it 
stricken  from  the  record. ' '  ®' 

§  19. Who  may  move. 

It  seems  that  evidence  brought  out  by  a  party  can- 
not be  stricken  out  of  his  own  motion.®^  So  where  an 
attorney  tells  his  own  witness  to  answer  a  question  on 
cross-examination  and  he  does  so,  he  is  not  entitled  to 

93  Dillin  v.  People,  8  Mich.  357;  Where  an  answer  of  a  witness  is 
People  V.  Pitcher,  15  Mich.  397.  responsive  to  the  question,  a  motion 

94  Williams  v.  City  of  Grand  to  strike  out  the  answer  will  not 
Rapids,  53  Mich.  271;  Weiser  v.  ordinarily  be  granted  where  the 
Welch,  112  Mich.  134;  Totten  v.  question  was  not  objected  to.  Rob- 
Burhans,  103  Mich.  6;  Botsford  v.  inson  v.  Fire  Ass'n,  63  Mich.  90; 
Botsford,  49  Mich.  29.  Dalman  v.  Koning,  54  Mich.  320. 

96  Murphy  v.  Manistee  R.  Co.,  194  Where  no  objection  is  made  to  a 

Midi.  595,  600.  question    or   its    answer,    the    ruling 

96  B.  F.  Goodrich  Rubber  Co.  v.  on  a  subsequent  motion  to  strike 
Sewell  Cushion  Wheel  Co.,  196  Mich.  out  the  answer  is  within  the  dis- 
600.  cretion   of  the  trial   court.     McWil- 

But  see  Pennsylvania  Miu.  Co.  v.  liams   v.   Lake    Shore,   etc.,   R.   Co., 

Brady,  14  Mich,  260.  146  Mich.  216. 

97  Simmons  v.  National,  etc.,  Ins.  98  See  Barry  v.  Davis,  33  Mich. 
Co.,  187  Mich.  551.  515. 
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have  the  answer  stricken  out  after  the  close  of  the  evi- 
dence.^* 

§  20.  Contents  of  motion. 

Generally  it  is  proper  to  refuse  to  strike  out  testi- 
mony where  the  ground  of  the  motion  to  strike  is  not 
stated,*  but  if  it  appears  that  the  evidence  attacked 
could  not  be  jjertinent  to  the  issue  or  the  case  set  out  in 
the  pleadings,  the  reason  for  the  motion  is  sufficiently 
apparent,  and  it  cannot  be  properly  overruled  without 
at  least  calling  on  counsel  to  state  his  reason  for  the 
motion,  and  his  neglect  to  do  so.^  Where  the  motion  to 
strike  out  covers  evidence  a  part  of  which  is  competent 
and  should  not  be  stricken  out,  the  motion  should  be  de- 
nied.^ 

§  21.  Ruling  of  court  as  to  admission  of  evidence. 

AVhen  an  objection  is  interposed  to  the  admission  of 
evidence,  or  the  question  of  its  admissibility  is  raised 
upon  a  motion  to  strike  it  out,  it  becomes  the  duty  of 
the  judge  thereupon  to  make  a  ruling  whether  the  evi- 
dence objected  to  shall  be  admitted  or  excluded,  and,  if 
it  has  been  already  admitted,  whether  it  shall  be  re- 
tained or  stricken  out.  An  [ippellate  court  has  nothing 
to  review  in  a  case  at  law  if  the  trial  court  has  made 
no  ruling.'*  But  one  cannot  be  deprived  of  the  benefit 
of  his  objection  from  the  mere  fact  that  the  trial  judge 
has  omitted  to  make  an  express  ruling  upon  it.  The 
making  of  an  objection  is  an  explicit  call  for  a  ruling 
upon  it,  and  the  omission  of  the  judge  to  state  any  opin- 

99  Wheeler  v.  Detroit  Electric  Ry.  2  Rlmw  v.  Hoffman,  21  Mich.  151. 

Co.,  128  Mich.  0.16.  3  Totten  v.  Burhans,  103  Mich.  6; 

1  Runnells  v.  Village  of  Pentwater,  People  v.  DowmI,  44  Mich.  488;  Lar- 

109    Mich.    512;    Howe    v.    Chicago,  kin  v.  Mitchell   &  Rowland   Lumber 

K.    &    S.    R.    Co.,    139    Mich.    638.  Co.,  42  Mich.  296.     See  also  Wilhelm 

And    see    Lindley    v.    City    of    Do-  v.  Voss,  118  Mich.  106. 

troit,  131  Mich.  8.  4  People  v.  Murray,  52  Mich.  288. 


§  22  Triat.  1815 

ion  cannot  prevent  review  in  the  appellate  court.  Tlie 
jndoe's  silence  must  in  such  case  be  construed  as  an 
actual  permission  and  allowance  of  what  was  objected 
to.^  The  order  to  strike  out  should  be  definite  and  cer- 
tain as  to  what  particular  evidence  is  stricken  out.^ 
Where  evidence  heard  by  the  jury  is  afterwards  stricken 
out,  it  is  proper  to  restore  it  where  it  subsequently  ap- 
pears to  have  been  competent.'^ 

V.  Misconduct  of  Counsel 

§  22.  What  constitutes. 

Where  a  case  is  being  tried  before  a  jury,  counsel 
sometimes  attempt  to  bring  before  the  jury  matters  as 
to  which  it  is  well  known  evidence  is  not  admissible,  and 
it  frequently  happens  that  such  statements  are  of  much 
weight  in  the  jury  room.  Astute  counsel  are  wont  to 
bring  in  such  irrelevant  matter  by  questions  put  to  a 
witness,  offers  of  proof,  offers  to  stipulate,  etc.  Such 
practice  is  dangerous  and  is  not  to  be  commended.  The 
court  may  prohibit  an  attorney  sitting  ten  feet  from  his 
associate,  from  making  suggestions  to  him  across  the 
room  while  the  latter  was  addressing  the  jury.^ 

Sometimes  counsel  ask  a  question  whicli  they  know 
the  court  will  not  allow  to  ])e  answered  if  opposing  coun- 
sel object  thereto,  merely  for  the  effect  on  the  jury.  Gen- 
erally, this  form  of  sharp  practice  cannot  be  effectually 
reached  l)y  objection  or  otherwise,  and  the  impression 
created  in  the  minds  of  the  jury  cannot  be  eradicated.^ 
But  asking  a  witness  on  cross-examination  questions  im- 
puting to  her  a  want  of  chastity,  in  the  apparent  beiref 

5  Young   V.   Detroit,   etc.,   R.    Co.,  8  Hathaway   v.   Detroit,   T.   &   M. 

r,C,   Mich.   430;    Corning   v,   Woodin,       Ry.  Co.,  124  Mi.'h.  610. 
44  Mich.  44.  9  Thomas   v.   Township   of   Byron, 

eSelignian   v.  Ten  Eyck 's  Estate,       ICS  Mich.  59:i. 
.'".:'.  Mich.  285. 

7  McOraw    v.    Sturgeon,   29    Midi. 
246. 
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that  they  were  competent,  is  not  such  misconduct  as  to 
warrant  reversal.^" 

Counsel  should  not  offer,  in  the  presence  of  the  jury, 
testimony  which  they  know  is  inadmissible."  It  is 
prejudicial  error  to  permit  counsel  for  plaintiff  in  his 
examination  of  jurors  on  their  voir  dire  to  really  open 
his  case  to  them.^^  Counsel  should  not  state,  in  the 
presence  of  the  jury,  what  took  place,  or  what  rulings 
were  made,  on  a  former  trial.^*  In  the  examination  of 
witnesses,  counsel  should  not  be  allowed  to  contradict 
the  witnesses  without  themselves  being  sworn."  And 
the  conduct  of  counsel,  in  cross-examining  a  witness,  in 
exclaiming  "What  a  liar  you  are"  has  been  held  preju- 
dicial error  where  not  properly  corrected  by  the  judge. ^^ 

Bringing  out  in  the  evidence  that  defendant  was  pro- 
tected by  liability  insurance,  merely  for  its  effect  on  the 
jury,  has  been  held  ground  for  reversal.^^  Hiring  a 
juror  of  the  panel  but  not  ser\"ing  as  juror  in  the  case 
to  watch  plaintiff  and  his  counsel  and  the  jury  requires 
the  granting  of  a  new  trial,  although  no  prejudice  re- 
sults." 

Counsel  should  not  interrupt  the  judge  while  charg- 
ing the  jury,  and  hold  a  discussion  with  him  as  to  the 
law  and  the  facts. ^® 

§  23.  Statements  in  argument  or  offer  of  proof. 

Where  questions  are  objected  to,  counsel  may  state  the 
grounds  on  which  he  relies  as  justification  for  such  ques- 

10  Knickerbocker  v.  Worthing,  138  311.  See  also  Clark  v.  Ulricli,  153 
Mich.   224,   238,   Moore,   C.   J.,   dis-      Mifh.  695,  719. 

senting    (p.   232).  15  Lumbert    v.    Prince,    203    Mich. 

11  Phillips  V.  United  States  Ben.       242. 

Society,   120   Mich.   142;  Thomas  v.  16  Kerr  v.  National  Fulton  Brass 

Township  of  Byron,  168  Mich.  593.  Mfg.  Co.,  155  Mich.  191. 

12  Hudson  v.  Roos,  76  Mich,   173.  17  Solomon    v.     Loud,    173    Mich. 
ISBulen    v.     Granger,  58    Mich.  233. 

274;    Battiahill    v.    Humphreys,    64  18  Novock    v.    Michigan    Cent.    R. 

Mich.  514.  Co.,  63  Mich.  121. 

HSelby  v.  Detroit  Ry.,  122  Mich. 
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tioiis;  but  care  should  be  used  in  making  such  state- 
ments, and  the  trial  judge  should  promptly  check  any 
apparent  effort  to  make  them  the  opportunity  for  the 
assertion  of  matters  which  are  inadmissible.^®  So  docu- 
mentary evidence  should  not  be  read  to  the  jury  before 
submitting  it  to  the  opposing  counsel  and  the  court.'^" 
Conduct  of  counsel  in  not  acquiescing  in  the  rulings  of 
the  trial  court  is  to  be  condemned.'^^ 

§24.  Objections. 

If  counsel  are  guilty  of  misconduct,  the  opposing 
counsel  should  at  once  call  the  attention  of  the  trial 
judge  thereto,  and  may  in  a  proper  case  ask  that  the 
suit  be  dismissed.  For  instance,  if  counsel  have  knowl- 
edge of  misconduct  of  the  opposing  side  towards  mem- 
bers of  the  jury,  he  cannot  remain  silent  and  take  the 
chances  of  a  successful  verdict,  and  then  complain  there- 
of if  the  verdict  is  adverse.^** 

§  25.  Misconduct  as  ground  for  reversal. 

The  misconduct  is  ground  for  reversal  where  it  preju- 
dices the  jury,^^  but  not  where  it  is  clear  that  the  jurj^ 

19  Gilbert,   v.    Michigan    Cent.   By.  22  Ulmer    v.    Seelman,    159    Mich. 

Co.,   116   Mich.   610.     See  Allington  253. 

&  Curtis  Mfg.  Co.  v.  Detroit  Reduc-  23  Kerr  v.  National  Fulton   Brass 

tion  Co.,  133  Mich.  427,  where  mis-  Mfg.  Co.,  155  Mich.  191;   Liebler  v. 

conduct    held    not    ground    for    re-  Carrel,   155   Mich.   608;    Lansing   v. 

versal.  Michigan    Cent.    R.    Co.,    143    Mich. 

20Scripps  V.   Rcilly,  38  Mich.   15.  48;    Goodspeed    v.    Hildcbrand,    131 

It    is     improper     to     permit     the  Mich.   375;    Brassel   v.   Minneapolis, 

charge  and  verdict  in   an  action  of  St.  P.  &  S.  S.  M.  Ry.  Co.,  101  Mich.  5 

trover    to    be    read    in    the    hearing  (statement    as    to    special   questions 

of  the  jury  on  the  trial   of  an  ac-  submitted    to    jury)  ;    Thompson    v. 

tion  of  replevin,  as  bearing  on  the  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  91 

subject  matter.     Corning  v.  Woodin,  Mich.     255;     Turner    v.     Muskegon 

46  Mich.  44.  Machine   &   Foundry   Co.,   97    Mich. 

21  Oliver  v.  Jessup's  Estate,  137  166;    Sullivan    v.    Deiter,    86   Mich. 

Mich.    642;     Thomas    v.    Township  404.     See  also  Coan  v.  Brownstown 

of    Byron,    168    Mich.    593;    Ather-  Tp.,   126  Mich.  626. 
ton  V.  Defreeze,   129  Mich.  365. 
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would  have  rendered  the  same  verdict  had  the  remarks 
or  other  misconduct  not  occurred.^*  Misconduct  of  coun- 
sel during  the  trial  cannot  be  urged  as  error  where  no 
ruling  of  the  court  in  regard  thereto  is  sought  at  the 
time  of  the  incident.^® 

VI.  Misconduct  of  Judge 

§  26.  What  constitutes  and  effect. 

The  trial  judge  should  be  careful  to  say  nothing  in 
the  presence  of  the  jury,^^  to  the  prejudice  of  either 
party.^'  Thus,  it  is  error  for  him  to  state  as  a  fact  that 
a  w^itness  has  sworn  to  a  particular  statement  when 
there  is  any  question  about  it.^^  But  in  determining  the 
propriety  or  prejudicial  effect  of  remarks  by  the  court, 
the  context  and  the  circumstances  under  which  uttered 
must  be  taken  into  consideration.^^    If  the  conduct  of  the 


24  Daniels  v.  Weeks,  90  Mich.  190; 
Munroe  v.  Godkin,  111  Mich.  183; 
Provost  V.  Brueck,  110  Mich.  136 
(improper  remarks  in  offering  tes- 
timony) ;  Kirchner  v.  Detroit  City 
Ey.  Co.,  91  Mich.  400.     See  In  re 

Miller's  Estate,  160  Mich.  309; 
Johnson  v.  Grondin,  170  Mich.  447, 
466. 

A  party  may  offer  the  wife  of  the 
opposing  i)arty  as  a  witness  in  open 
court  witliout  privately  ascertaining 
whether  the  hushand  would  allow 
her  to  testify.  Zimmerman  v. 
Wiiitcly,  134  Mich.  39. 

25  Mortenscn  v.  Bradshavv,  188 
Mich.  436. 

26  But  remarks  not  in  the  pres- 
ence of  the  jury  are  not  prejudicial. 
Van  Driel  v.  Stevens,  200  Mich. 
291. 

27  In  re  McLaughlin  's  Estate,  202 
Mich.  121;  Sibert  v.  Detroit  United 
Ey.,  198  Mich.  117;  West  v.  Hud- 
^n,  171   Mich.   669,   684;    Scott  v. 


Dow,  162  Mich.  636;  Cronkhite  v. 
Dickerson,  51  Mich.  177,  And  see 
Gott  V.  Gulp,  45  Mich.  265;  Mon- 
aghan  v.  Agricultural  Fire  Ins.  Co., 
53  Mich.  238;  Wheeler  v.  Wallace, 
53  Mich.  355;  Van  Ness  v.- Had- 
sell,  54  Mich.  560;  Turner  v. 
Phoenix  Ins.  Co.,  55  Mich.  236; 
Baldin  v.  Clock,  68  Mich.  201; 
Wildey  v.  Crane,  69  Mich.  17; 
Averill  v.  Wood,  78  Mich.  342; 
Mcintosh  V.  Mcintosh,  79  Mich. 
198;  Burns  v.  Kirkpatrick,  91  Mich. 
364;  Tuller  v.  Ginsburg,  99  Mich. 
137;  Connell  v.  McNett,  109  Mich. 
.■J29 ;  Haynes  v.  City  of  Hillsdale, 
113  Mich.  44;  Crane  Lumber  Co.  v. 
Bellows,  116  Mich.  304;  Hine  v. 
Bay  Cities  Consol.  St.  Ey.  Co.,  115 
Mich.  204. 

28  Wheeler    v.   Wheeler,    53    Mich. 
355,   364. 

29  Lamb  v.  Lippincott,  115  Mich. 
611. 
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trial  jiulge  is  such  as  to  prejudice  the  jury  agaiust  the 
losing-  party,  a  new  trial  should  be  awarded.^"  Although 
somewhat  unusual,  it  has  been  held  proper  for  plaintiff's 
attorney  to  ask  the  court  to  decide  whether  he  has  made 
a  prima  facie  case,  and  for  the  court  to  hold  that  he 
has.31 

The  presiding  judge  should  not  leave  the  bench  during 
the  closing  argument  of  counsel  to  the  jury.^^ 

VII.  Directed  Verdict 

§  27.  When  proper. 

In  some  cases  upon  the  trial  of  an  issue  of  fact  with 
a  jury,  the  evidence  introduced  is  in  such  condition  that 
the  court  not  only  may,  but  ought,  to  take  the  entire 
case  from  the  jury  and  decide  it  itself  as  a  matter  of 
law.  The  credibility  of  witnesses,  the  strength  of  their 
testimony,  its  tendency  and  the  proper  Aveight  to  be 
given  to  it  are  matters  peculiarly  within  the  province  of 
tlie  jury,  which  the  court  must  not  invade. ^^    But  there 

30  Misconduet  held  ground  for  re-  reversal,  see  Ransom  v.  Bartley,  70 

versal,  see  Sibert  v.  Detroit  United  Mich.  379;  Richards  v.  City  of  Ann 

Ry.,    198    Mich.    117;    Loranger    v.  Arbor,  152  Mich.  15. 

Jagenian,    169    Mich.    84;    Toms    v.  Remarks  made  by  the  court  on  a 

Vreeland,   167  Mich.  341;   Marshall  subject    the    jury    are    told    not    to 

V.    Wabash    R.    Co.,    163    Mich.    88;  consider   do  not   constitute  error  of 

Schwanz  v.  Wujek,  163   Mich.  492;  which     the     parties     can     complain. 

Jageriskey    v.    Detroit    United    Ry.,  Dodge  v.  Brown,  22  Mich.  446. 

163  Mich.  631;   Williams  v.  City  of  31  Whitaker    v.    Engle,    111    Mich. 

West    Bay    City,    119    Mich.     395  205. 

(stating  attorney's  brain  is   out  of  32  Spencor   v.   .Johnson,   170  Mich, 

order);    Raymond    v.    Woolfenden's  278,   284;    Prine   v.    Ringer    Sewing 

Estate,    99    Mich.    165;    McDuff    v.  Machine  Co.,  176  Mich.  300,  319. 

Detroit     Evening    .Journal    Co.,     84  33  Conely   v.   McDonald,   40   Mich. 

Mich.   1;    Hewitt  v.   Flint   &  P.   M.  150;   Tallon   v.  Cran.l  Portage  Cop- 

R.  Co.,  67  Mich.  61;  Zube  v.  Weber,  j.er  Min.  Co.,  55  Mich.  147;   Payne 

67  Mich.  52;   Bulen  v.  Granger,  56  v.    Union    Life    Cnards,    136    Mich. 

Mich.  207;   Wheeler  v.  Wallace,  53  416;    People    v.    Cirdler,    65    Mich. 

Mich.   355;    Cronkhite  v.   Dickerson,  68;    Marcott   v.   Marquette,   etc.,  R. 

51  Mich.  177.  Co.,  47  Mich.   1;    Kelley  v.  Emery, 

Statements   held    not    ground    for  75   Mich.    147;    Coodale   v.    Portage 
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is  always,  in  every  case,  a  preliminary  question,  which 
is  one  of  law  and  therefore  for  the  court  to  detennine, 
whether  there  is  any  evidence  on  which  the  jury  could 
properly  find  a  verdict  for  the  party  upon  whom  rests 
the  burden  of  proof.  If  there  is  not,  the  judge  ought  to 
withdraw  the  case  from  the  jury  and  direct  a  verdict, — 
for  the  defendant,  if  the  burden  of  proof  is  upon  the 
plaintiff;  for  the  plaintiff',  if  the  burden  of  proof  is  upon 
the  defendant.^*  It  is  the  privilege  and  right  of  the  jury 
to  judge  of  the  sufficiency  of  the  evidence  introduced  to 
establish  the  facts  necessary  to  be  established  by  the 
party  upon  whom  rests  the  burden  of  proof;  but,  where 
there  is  an  entire  absence  of  evidence  tending  to  prove 
any  such  essential  fact,  the  case  should  be  withdrawn 
from  the  jury  and  a  verdict  directed  for  the  adverse 
party.  It  is,  therefore,  the  duty  of  the  judge,  when  asked 
to  do  so,  before  submitting  the  case  to  the  jury,  as  a  pre- 
liminary question  of  law,  to  decide  whether  there  is  any 
evidence  on  which  the  jury  could  properly  find  a  verdict 
for  the  party  on  whom  the  burden  lies,  and,  if  there  is 
not,  he  ought  to  withdraw  it  from  the  jury.^^  But  the 
court  should  not  take  a  case  from  the  jury  on  the  evi- 
dence unless  it  is  very  clear,  and,  when  he  does  so,  he 
should  specify  the  particular  ground  of  his  ruling.^® 


Lake  Bridge  Co.,  ."35  Mich.  413 
Winchester  v.  King,  48  Mieh.  280 
Sebright  v.  Moore,  3.3  Mich.  92 
People  V.  Goodrode,  132  Mich.  542 
34  Detroit,  etc.,  R.  Co.  v.  Vai 
Steinburg,  17  Mich.  99;  Carver  v 
Detroit,  etc.,  R.  Co.,  61  Mich.  584; 


144 ;  Eayl  v.  Hammond 's  Estate, 
95  Mich.  22;  Bergstrom  v.  Staples, 
82  Mich.  654;  Demill  v.  Moffat,  45 
Mich.  410. 

*  *  If  we  should  follow  counsel  'a 
contention  to  its  logical  conclusion, 
it   would   result  that   by   calling  an 


Shadford  v.  Ann   Arbor  St.   R.  Co.,  adverse    witness    under    the    statute, 

111  Mich.  390.  and    then    producing    evidence    dis- 

36  Mynning    v.    Detroit,    etc.,    R.  crediting  him,   without  any  affirma- 

(Jo.,  64  Mich.  93.  tive    evidence    of    negligence,    either 

36  Howey    v.    Fisher,    111    Mich.  direct  or  circumstantial,  a  ease  for 

422;    Henley    v.    Balch,    106    Mich.  the   jury  would  be  made  out.     We 

46;    Parsille    v.    Brown,    188    Mich.  cannot  subscribe  to  such  a  doctrine. 

485;   Tillotson  v.  Webber,  96  Mich.  The  plaintiff  is  bound  to  prove  his 
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111  determining  the  preliminary  question  of  law 
whether  the  evidence  introduced  in  the  case  has  a  legal 
tendency  to  establish  the  facts  essential  to  the  party  sus- 
taining the  burden  of  proof,  the  evidence  adduced  by 
such  party,  however  weak  it  may  be,  must  be  assumed  to 
be  true,  regardless  of  any  countervailing  evidence,  how- 
ever strong,  which  may  have  been  put  in  by  the  adverse 
pnrty,^'  and  where  the  evidence,  whether  introduced  on 
l)ehaU'  of  one  party  or  the  other,  is  susceptible,  if  be- 
lieved, of  establishing  such  essential  facts,  the  court  will 
not  direct  the  verdict.^^  Legitimate  inferences  which 
may  be  drawn  from  the  established  facts  must  be  taken 
in  favor  of  the  adverse  party.^®  Where  the  plaintiff  has 
the  burden  of  proof  and  there  is  not  a  total  lack  of  evi- 
dence tending  to  establish  any  one  essential  fact  of  his 
case,  the  case  is  for  the  jury.*"    The  court  will  not  direct 


cause  of  action.  He  must  make  a 
prima  facie  case  of  negligence  of 
the  defendant  before  he  is  entitled 
to  take  the  judgment  of  the  jury. ' ' 
Gardiner  v.  Studehaker  Corporation, 
204  Mich.  3i:5. 

37  Sheldon  v.  Flint,  etc,  E.  Co., 
r^9  Mich.  172;  Strand  v.  Chicago, 
etc.,  R.  Co.,  64  Mich.  216;  Guggen- 
heim V.  Lake  Shore,  etc.,  R.  Co.,  66 
Mich,  lijfl;  Hamilton  v  Arnold,  116 
Mich.  684;  Charon  v.  George  W. 
Roby  Lumber  Co.,  C^G  Mich.  68; 
Maas  V.  White,  .".7  Mich.  126;  Mar- 
cott  V.  Marquette,  etc.,  R,  Co.,  47 
Mich.  1 ;  Gamble  v.  Ross,  88  Mich. 
315;  Wager  v.  Lamont,  135  Mich. 
521;  Doyle  v.  Mizner,  40  Mich.  161; 
Strong  V.  Saunders,  15  Mich.  339; 
Gibbons  v.  Farrell,  63  Mich.  344; 
Weyburn  v.  Kijiji's  Estate,  63  Mich. 
79;  Schmidt  v.  Michigan  Coal  & 
Mining  Co.,  159  Mich.  ;!08;  Curry 
V.  Traver  Bird  Co.,  167  Mich.  17; 
Larskowski    v.    Detroit   United    Ry., 


193  Mich.  409;  McManigle  v.  De- 
troit United  Ry.,  193  Mich.  530; 
Hook  V.  Solomon,  194  Mich.  517; 
Spedding  v.  Griggs,  196  Mich.  571. 

38  Green  v.  Gill,  47  Mich.  86; 
Goda  V.  Maurer,  162  Mich.  621; 
Clinkscales  v.  Wisconsin  Granite 
Co.,  38  S.  Dak.  205;  Brooke  v. 
Grand  Trunk  R.  Co.,  15  Mich.  332; 
Maas  V.  White,  37  Mich.  126;  Gregg 
V.  Fox,  117  Mich.  495;  Woodin  v. 
Durfee,  46  Mich.  424;  McMillan  v. 
Roaume,  137  Mich.  1  ;  Henry  v. 
Henry,  122  Mich.  6;  Williams  v. 
Shelden,  61  Mich.  311;  Charon  v. 
George  W.  Roby  Lumber  Co.,  66 
Mich.  68;  Reid  v.  Ideal  Paint  Co., 
1.32  Mich.   528. 

39  Noble  V.  Pirson,  204  Mich.  300. 
40(;onely    v.   McDonald,   40    Mich. 

150;  Henry  C.  Hart  Mfg.  Co.  v. 
Mann's  Roudoir  Car  Co.,  65  Mich. 
564;  Parrish  v.  Bradley,  73  Mich. 
610;  People  v.  Eaton,  59  Mich.  559; 
Carver   v.    Detroit,   etc.,    R.   Co.,   61 
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a  verdict  for  the  defendant,  if  the  evidence  is  reasonably 
susceptible  of  an  interpretation  that  would  charge  him.*^ 
Where  different  minds  may  reasonably  draw  different 
conclusions  from  the  evidence,  the  case  should  be  decided 
by  the  jury.**^ 

Where  there  is  only  a  scintilla,  or,  in  other  words,  ''a 
spark,"  or  '^the  least  particle,"  of  evidence  for  the 
party  sustaining  the  burden  of  proof,  the  better  rule, 
although  not  prevalent  in  all  jurisdictions,  but  recog- 
nized in  Michigan  and  the  federal  courts,  is  that  the 
judge  should  take  the  case  from  the  jury,  not  because 
there  is  absolutely  no  evidence  in  favor  of  such  party, 
but  because,  conceding  all  the  inferences  which  the  jury 
could  justifiably  draw  from  the  testimony,  the  evidence 
is  insufficient  to  warrant  a  verdict  for  the  party .*^ 

Where  testimony  given  on  cross-examination  is  in- 
consistent with  that  given  on  the  direct  examination,  the 
one  supporting  defendant's  case  and  the  other  plaintiff's 
case,  it  is  proper  to  refuse  to  direct  a  verdict  notwith- 
standing both  parties  ask  for  a  directed  verdict  one  way 
or  the  other.**  The  case  should  not  be  taken  from  the 
jury  where  there  are  any  inferences  of  fact  to  ])e  drawn 

Mich.  584;  Rider  v.  Kern,  46  Mieh.  sylvania    R.     Co.,    145    Midi.    712; 

455;     Somers    v.    Losey,    48    Mich.  Wendt  v.  Village  of  Riehmoiul,  164 

294;     Coodale     v.     Portage     Lake  Mieh.  17.^;  White  v.  McKenzie,  193 

Bridge    Co.,    55    Mieh.    413;    Stock-  Mich.  189. 

ham   V.    Cheney,    62   Mich.   10;    Lau  42  Slade    v.    Lee,    94    Mich.    127; 

V.   Fletcher,   104   Mich.   295;    Alpert  Chanter  v.  Reardon,  .32   Mieh.   162; 

V.  Plotkin,  189  Mich.  232;  Stockham  Williams  v.  Shelden,  61   Mich.  311; 

V.  Cheney,  62  Mich.  10;  Des  Jardina  Fox    v.    Spring    Lake    Iron    Co.,    89 

V.  Thunder  Bay  River  Boom  Co.,  95  Mieh.  387. 

Mich.  140.  43Conely  v.   McDonald,  40  Mieh. 

41  Stevens  v.  Pendleton,  85  Mich.  150;  Rosie  v.  Willard,  44  Mich.  382; 

137;    Slade   v,   Lee,  94    Mich.    127;  Rtornelli  v.  Duluth,  etc.,  R.  Co.,  193 

Pomaski   v.   Grant,    119   Mich.   675;  Mich.    674;    Pleasants    v.    Fant,    22 

Teipel  v.  Hilsendegen,  44  Mich.  461 ;  Wall.    (U.    S.)    122;    Commissioners 

Schmidt  v.  Michigan  Coal  &  Mining  v.  Clark,  94  U.  S.  284. 

Co.,     159     Mich.     .">08;     Johnson     v.  44  Lonier    v.    Ann    Arl>or    Savings 

Desmond    Chemical    Co.,    156    Midi.  Bank,   153  Mich.  253. 
669;   Harrison  Granite  Co.  v.  Penn- 
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by  the  jury  from  the  testimony.*^  It  has  been  said  that  a 
verdict  is  properly  directed  where  it  would  be  the  duty 
of  the  court  to  set  aside  a  verdict  rendered  for  the  other 
party ,*^  but  in  a  later  case  the  court  said  that  **the  duty 
of  the  court  as  to  granting  a  new  trial  has  never  been 
an  infallible  test  of  the  propriety  of  submitting  a  case  to 
the  juiy. ' '  *'  The  court  cannot  direct  a  verdict  against 
a  party  whose  evidence,  although  inconsistent,  tends  in 
any  way  to  sustain  his  side  of  the  issue.*'  It  is  imjjroper 
to  direct  a  verdict,  where  the  facts  are  not  conceded  or 
beyond  dispute,  notwithstanding  there  is  no  conflicting 
evidence  on  some  points.*'  A  case  can  be  taken  from  the 
jury  on  the  facts  only  when  it  is  susceptible  of  but  one 
just  opinion ;  ^^  or  where  it  is  plain  upon  the  strongest 
sliowing  made  by  any  of  the  witnesses  that  there  is  no 
cause  of  action  or  defense,  as  the  case  may  be;  ^^  biit  not 
unless  there  is  an  entire  want  of  evidence  upon  some  ma- 
terial point.^^  The  trial  court  cannot  pass  on  the  weight 
of  evidence  in  any  case  except  in  cases  where  honest 
minds  cannot  differ.**^  Testimony  is  disputed  so  as  to 
preclude  the  direction  of  a  verdict  although  it  is  not 
directly  denied,  if  it  is  disputed  by  indirection  or  is  sub- 
ject to  doubt  in  view  of  the  cross-examination  of  the  wit- 
nesses for  the  party  making  the  motion."  Where  the 
evidence  only  enables  the  jury  to  guess  as  to  which  one 
of  several   causes   produced  a   certain   result,   the   case 

45  Fox  V.  Spiiiij^  Lake  Iron  Co.,  Toijiol  v.  Ililspiulcgeii,  44  Mich.  4GL 
S!»  ^[iili.  ;!87.  Soc  also  Williams  v.  51  Man-ott  v.  Marquette,  H.  &  O. 
Hliclden,  (il  Midi.  IJll.  R.  Co.,  47  Mich.  1, 

46  Grand  Trunk  B.  Co.  v.  Nichol,  63Goodale  v.  Portago  Lake 
18  Mich.  170.  Bridge  Co.,  55  Mich.  413;   Mynning 

47Wendt  V.  Village  of  Richmond,  v.  Detroit,  L.  &  N.  R.  Co.,  64  Mich. 

164  Mich.  17:5,  178.  9a. 

48  Larson  v.  Jensen,  5:'  Mich.  427.  53  Putnam    v.    Phoenix    Preferred 

49  Woodin    v.    Durfee,  46    Mich.  Aeo.  Ins.  Co.,  15.1  Mich.  i:!4. 

424.  64  Wilson   v.   Royal   Neighbors   of 

60  Harri.son   Granite   Co.   v.   Penn-       America,  139  Mich.  423. 
sylvaiiia    R.    Co.,    145    Mich.    712; 
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should  not  be  left  to  the  jury."  Where  the  amount  of 
recovery  is  in  dispute,  as  sliown  by  the  evidence,  it  is 
improper  to  take  the  case  from  the  jury.^^  Permitting 
evidence  to  be  introduced  without  objecting  that  it  does 
not  support  the  declaration  precludes  the  right  to  a  di- 
rected verdict  on  that  ground.^'''  Defendant  may,  by  his 
evidence,  suj^ply  plaintiff's  case  which  is  insufficient  to 
establish  his  right  to  recover,  so  as  to  authorize  a  re- 
covery.^* The  relative  weight  of  positive  and  negative 
testimony  is  for  the  jury.*^ 

Where  both  plaintiff  and  defendant  ask  for  a  directed 
verdict  on  the  ground  that  only  a  question  of  law  is  in- 
volved, the  court  may  direct  a  verdict  although  different 
minds  might  draw  different  inferences  from  the  evi- 
dence which  was  substantially  undisputed.^" 

§  28. Where  facts  uncontroverted. 

Usually  a  directed  verdict  is  asked  for  on  the  ground 
that  the  evidence  is  insufficient  to  uphold  the  case  of  the 
party  having  the  burden  of  proof.  However,  it  may  be 
granted  where  the  party  having  the  burden  of  proof  in- 
troduces evidence  which  is  uncontradicted,^^  and  this  in- 
cludes a  case  where  the  evidence  in  favor  of  a  defense  is 
undisputed   and    conclusive,^^    although    there    is    some 

65  Fuller  V.  Ann  Arbor  Ey.  Co.,  Co.  v.  Osnuin,  l'.\  Mich.  570;  Nester 
141   Mifh.   66.  V.  Baraga  Tp.,  l;?.3  Mich.  640;  Easch 

66  Union  Cent.  Life  Ins.  Go.  v.  v.  Bisscll,  52  Mich.  455.  See  also 
Howell,  101  Mich.  .132;  Haldeman  v.  Bosenthal  v.  Scott,  41  Mich.  632; 
Berry,  74  Mich.  424.  Toledo    &,    Ann    Arbor    Ey.    Co.,    55 

67  Molir  Hardware  Co.  v.  Dubey,  Mich.  456,  462. 

136  Mich.  677.  In  such  a  case  it  is  the  duty  of 

68  Barrett  v.  Cox,  112  Mich.  220.         the  court  to  direct  a  verdict.     Hunt 

59  Ehoades  v.  Chicago,  etc.,  E.  Co.,  v.  Order  of  Chosen  Friends,  64  Mich. 
58  Mich.  263.  671. 

60  Germain  v.  Loud,  189  Mich.  38,  If  no  evidence  is  offered  by  dp- 
and  see  Cullignn  v.  Alpem,  160  fendant,  a  verdict  may  be  directed 
Mich.  241.  for    jjlaintiff.      Hicks    v.    Steel,    126 

61  McGrath    v.   Detroit,   M.   &   M.  Mich.  408. 

E.  Co.,  57  Mich.  555;  Jenks  v.  Col-  62  Alex  v.  Matzke,  151  Mich.  36. 

well,  66  Mich.  420 ;  Peninsular  Stove 
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authority  holding  that  in  such  a  situation  the  case  should 
be  sent  to  the  jury  under  an  instruction  to  find  for  the 
party  having  the  burden  of  proof  if  they  believed  the  evi- 
dence.^' 

In  such  a  case,  the  rule  as  to  when  a  verdict  should  be 
directed  has  been  well  stated  by  Justice  Fellows  as  fol- 
lows: ''Where  the  testimony  is  all  one  way,  is  uncon- 
tradicted by  any  testimony  given  in  the  case,  either  from 
a  party's  own  witnesses  or  the  other  party's  witnesses, 
either  on  direct  or  drawn  out  on  cross-examination,  or  by 
any  facts  or  circumstances  in  the  case,  is  not  in  any  way 
improbable  or  discredited,  and  but  one  legitimate  infer- 
ence may  be  drawn  from  it,  and  a  case  is  thereby  made 
for  the  plaintiff,  or  a  defense  made  for  the  defendant,  the 
duty  rests  upon  the  court  to  direct  a  verdict."®*  A  ver- 
dict may  be  directed  in  favor  of  the  plaintiff  for  an 
amount  defendant  testifies  he  is  liable  for  and  agreed  to 
pay.®^ 

§  29.  Time  for  motion. 

A  motion  to  direct  a  verdict  is  usually  made  either 
when  the  party  who  has  the  burden  of  proof  rests  his 
case  or  when  all  the  evidence  is  in.  It  was  formerly  held 
that  before  a  party  could  insist  that  the  court  rule  upon 
the  question  of  the  sufficiency  of  the  adverse  party's  evi- 
dence, he  must  rest  his  case,®®  for,  it  was  said,  the  trial 
judge  was  under  no  obligation  to  charge  the  jury  until 
both  parties  had  rested  and  announced  the  testimony  as 
closed,®'''  and  if  the  court  made  a  ruling  at  the  request 
of  a  party  who  had  not  rested  his  case,  such  party  could 

63  Roberts  v.  Field,  27  Mich.  337;  66  Hinchman  v.  Weeks,  85  Mich. 
Rasch  V.  Bissell,  52  Mich.  455;  535;  Lynch  v.  .Johnson,  109  Mich. 
Paitridj^e  v.  8terlin;,^  79  Mich.  302.  640. 

64  Boudenian  v.  Ai  nokl,  200  Mich.  67  Moiley    v.    Liverpool,    L.    &    (i 
162.  Ins.  Co.,  85  Mich.  210. 

66  Christian     v.     Branstrom,     183 
Mich.  1.43. 

2  Abbott— 46 
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not  have  the  benefit  of  an  exce)>tion  to  it.^'  So,  also,  the 
party  had  no  right,  except  in  the  discretion  of  the  court, 
after  a  ruling  upon  his  motion,  to  introduce  testimony.®* 
It  is  now,  however,  provided  by  statute  that,  upon  the 
trial  of  any  case  in  any  of  the  circuit  courts  of  this  state, 
the  defendant,  upon  the  conclusion  of  the  plaintiff's 
testimony,  may  request  the  court  to  direct  the  jury  to 
bring  in  a  verdict  for  the  defendant  or  may  demurr  to 
the  evidence,  without  resting  his  case  absolutely,  and, 
upon  the  refusal  of  the  court  to  grant  such  motion,  may 
have  the  benefit  of  an  exception  as  in  ordinary  cases  and, 
without  waiving  such  exception,  may  introduce  testi- 
mony and  make  his  defense  upon  the  merits.'" 

§30.  After  plaintiff's  opening  to  jury. 

A  verdict  may  be  directed  for  defendant  immediately 
after  plaintiff's  counsel  has  finished  his  opening  address 
to  the  jury,  where  the  facts  stated  are  insufficient  to 
authorize  a  recovery;'*  but  the  court  must  not  take  ad- 
vantage of  accidental  or  inadvertent  omissions.'^  How- 
ever, it  has  been  said  that,  before  directing  a  verdict 
upon  an  opening  statement,  counsel  should  be  informed 
as  to  the  points  in  which  he  lias  failed  to  make  a  case.'* 
And  where  the  court  orders  a  directed  verdict  on  the 
opening  statement,  but,  on  defendant's  suggestion,  per- 
mits plaintilf  to  testify  as  a  witness  and  be  cross-exam- 
ined, and  then  directs  a  verdict,  the  direction  is  improper 
where  plaintiff  had  not  rested  his  case,  since  he  should 

68  Kelso  V.  Woodruff,  88  Mich.  Spiccr  v.  Bouker,  45  Mich.  630; 
299.  Barto  v.  Detroit  Iron  &  Steel  Co., 

69  Denman   v.   Johnston,   85   Mich.       155  Mich.  94. 

.■;S7;    Kelso    V.    Woodruff,   88   Mich.  72  Spicov  v.  Bonker,  45  Mich.  630. 

299;    Totten   v.  Burlians,   10.'!   Mich.  Sec    also    Minksteniaa    v.    Paiitlind, 

6.  170  Mich.  468. 

70Jud.    Act,    ch.    18,    §§56,    57;  73  Haynes  v.  Maybury,  166  Mich. 

Comp.  Laws  1915,  §§  12628,  12629.  498,  503. 

71  May  V.  Wilson,   164   Midi.   26: 
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have  boon  pormitlod  to  call  otlior  witnossos  to  sustain 
his  caso."^* 

§  31.  Time  for  decision  of  motion. 

As  a  genoial  rule,  tbo  decision  ol'  the  court  upon  the 
motion  to  direct  the  verdict  or  upon  the  demurrer  to  the 
evidence  is,  and  formerly  had  to  be,  made  before  the  sub- 
mission of  tlie  case  to  tlie  jury,  but  now,  by  virtue  of  a 
statute  in  this  state,  the  court  may  reserve  his  decision 
thereon  and  submit  the  case  to  the  jury  under  proper  in- 
structions as  to  the  law  applicable  to  the  case.  The 
arguments  of  counsel  on  the  question  may  be  heard 
either  before  or  after  the  verdict  of  the  jury  is  received, 
but,  in  either  event,  the  verdict  must  be  received  and 
recorded."^^  Further  proceedings  may  be  stayed  by  the 
court  in  its  discretion  until  the  next  regular  term  and 
the  arguments  heard  on  such  notice  as  the  court  directs.'''^ 
If  the  court  decides  that  the  party  requesting  the  directed 
verdict  was  entitled  thereto,  and  the  verdict  of  the  jury 
is  adverse  to  him,  the  court  must  enter  its  decision  on 
the  record  and  enter  judgment  in  accordance  therewitli 
notwithstanding  the  verdict.  Tlie  party  against  whom 
such  judgment  is  rendered  will  iiave  an  exception  as  a 
mattoi'  ol'  course;  likewise  the  party  making  tlie  request, 
if  the  request  is  denied  by  the  court.''^'''  When  the  pro- 
ceedings have  been  stayed,  the  judgment  must  be  entered 
before  the  conclusion  of  the  tei-m  next  ensuing  after  the 
verdict  was  rendered.'''*  Prior  to  this  statute  a  judgment 
noil  obstante  veredicto  could  not  be  entered  whore  there 
was  merely  a  general  verdict  Tor  the  ojtposito  party  and 
no  special   verdict    inconsistent    thei'owitli,''^  nor  merely 

74  1(1.  Constnu'tion  of  statuto,  see  Wiilff 

76  Pull.  Acts  19ir,,  No.  217;  Comp.       v.  BossUm-,  199  Mich.  70. 
Laws  1915,  U  14568,  14569.  78  CSr.  C;t.  RuIp  44. 

76Cir.  Ct.  Rule  44.  79  Sclimitlt  v.  Frankfort,  1.14  Midi. 

77  Pub.  Acts  1915,  No.  217;  Comp.  619;  Central  Sav.  Bank  v.  O'Connor, 
Laws  1915,  §§  14568,  14569.  1.".2  Mich.  578. 
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because  the  verdict  was  contrary  to  the  evidence,^"  and 
a  verdict  for  one  party  could  not  be  set  aside  and  judg- 
ment entered  for  the  other  party  without  a  new  trial.*^ 

Even  under  the  statute,  judgment  cannot  be  ordered  on 
the  motion  for  a  directed  verdict  made  on  the  trial,  where 
the  decision  is  not  rendered  until  after  the  disagreement 
of  the  jury  and  their  discharge."* 

The  constitutionality  of  like  statutes  in  other  states 
has  been  upheld,^^  although  there  is  a  late  decision  of 
the  United  States  Supreme  Court  to  the  contrary.^^ 

§  32.  Statement  of  grounds  on  deciding  motion. 

Where  the  court  takes  a  case  from  the  jury,  it  must 
specify  the  particular  ground  therefor,^*  in  order  that 
the  supreme  court  may  know  upon  what  points  the  mo- 
tion was  granted;^*  and  failure  so  to  do  requires  a 
reversal  of  the  judgment,®^  but  where  the  reason  stated 
for  directing  a  verdict  was  merely  that  the  evidence  did 
not  support  a  verdict,  failure  to  more  specifically  state 
the  reason  is  not  ground  for  reversal.^' 

§  33.  Direction  of  verdict  as  to  one  or  more  defendants. 
The  court  has  power  to  direct  a  verdict  in  favor  of  any 
one  or  more  defendants  against  whom  there  is  no  evi- 
dence of  liability,  at  the  close  of  the  plaintiff's  case,  al- 
though there  is  evidence  as  to  other  defendants.®^ 

80  Montmorency  County  v.  Put-  84  Howey  v.  Fisher,  HI  Mich, 
nam,  144  Mich.  135;  Plunkett  v.  422;  Dcmill  v.  Moffat,  45  Mich. 
Detroit,  etc.,  R.  Co.,  140  Mich.  299.  410.      Sec    also    Paiselle    v.    Brown, 

81  Prowell      v.      Neuendorf,      141  188  Mich.  485. 

Mich.  272.  85  Berostrom   v.  Stajilos,  82  Mich. 

81a  Graves  v.  Dorr  T|i.,  208  Mich.  G54. 

558.  86Rayl  v.  Haniniond's  Estate,  95 

82Bothwcll   V.  Boston   El.  R.   Co.,  Mich.   22. 

215   Mass.   4G7;    Cunn    v.   Union    R.  87  Ilaiilcy  v.  Balcli,  106  Mich.  46. 

Co.,  27  R.  I.  320.  88Jolniston      v.      Cornelius,      193 

SSSlocum   V.  New  York  Life  Ins.  Miih.     115,     and     see     DiscONTiN- 

Co.,  228  U.  S.  364.  uance. 
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§34.  Exceptions. 

The  direction  of  a  verdict  is  a  charge  of  the  court 
within  the  statute  permitting  errors  to  be  assigned  upon 
the  charge  of  the  court  without  excepting  thereto.^® 

VIII.  Argument  of  Counsel  at  Close  of  Trial 

§  35.  Right  to,  time  for,  and  who  may  participate. 

After  tiie  introduction  of  tlie  evidence  has  been  com- 
pleted in  the  trial  of  a  cause,  it  is  the  right  of  the  parties 
to  present  to  the  court  and  the  jury,  if  there  be  one,  their 
respective  views  and  theories  upon  the  subject-matter  of 
the  controversy. 

This  right  of  argument  extends  to  all  of  the  disputed 
questions  of  fact  involved  in  the  issue  which  is  being 
tried,  however  weak  and  inconclusive  may  be  the  testi- 
mony on  the  one  side  and  however  strong  and  convincing 
on  the  other.  But  the  right  does  not  extend  so  far  as  to 
make  it  error  for  the  court  to  exclude  argument  of  points 
as  to  which  the  evidence  is  all  on  one  side  and  there  is 
really  nothing  to  argue.  It  has  been  well  said  that  when 
argument  has  been  excluded  upon  undisputed  matters 
of  fact  and  error  assigned  thereon,  an  appellate  court 
will  not  reverse  the  judgment  merely  to  allow  counsel  to 
make  a  speech.®" 

The  power  of  the  trial  court  to  prevent  abuse  of  the 
right  of  argument  by  limiting  it  within  reasonable  bounds 
is  well  established,  in  respect  not  only  to  the  time  to  be 
consumed  by  counsel,  but  also  to  the  number  of  counsel 
who  shall  address  the  jury.  The  exercise  of  this  power 
rests  in  tlie  sound  discretion  of  the  court  and  will  not  be 
interfered  with  except  in  instances  of  manifest  wrong.'^ 

89Parsilli-    V.    Brown,    188    Mieh.  91  Ppoj.Ip  v.  Kolly,  94  N.  Y.  526; 

485;      (ioodnian     v.     Fangert,     204  White  v.  People,  90   111.   117;   Trice 

Mich.  66.  V.    Hannibal,   etc.,    R.    Co.,   .35    Mo. 

90  Harrison  v.  Park,  1  J.  J.  Marsh  416;    State  v.   Hoyt,  47  Conn.  518; 

(Ky.)   170.  Rosser  v.  McCoUy,  9  Ind.  587;   Fre- 
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The  test  seems  to  be  whether  the  party  has  been  allowed 
a  fair  opportunity  for  a  thorough  presentation  of  the 
whole  case.^2  In  regard  to  the  time  to  be  consumed  in 
argument,  a  rule  of  court  in  this  state  provides  that  no 
more  than  two  hours  shall  be  allowed  to  either  side  for 
the  summing  up  of  a  cause,  unless  the  court  shall  other- 
wise order,  but  counsel  upon  either  side  shall  be  allowed 
at  least  one-half  hour,  if  it  is  desired.^^  When  the  court 
is  to  fix  a  time  limit,  it  is  tlie  better  practice  to  do  it  be- 
fore the  arguments  have  commenced,  and  all  the  circum- 
stances of  the  case,  including  as  well  the  importance  of 
the  interests  involved  ^*  as  tlie  number  of  disputed  ques- 
tions raised,  should  be  taken  into  consideration. 


§  36.  Right  to  open  argument. 

It  has  already  been  considered  which  party  to  the  suit 
has  the  right  to  open  and  close  the  proofs.**  Here  it 
should  be  said  that  the  party  having  the  right  to  open 
the  proofs  has  also  the  right  to  open  the  argument  of 
the  ease.®^ 

§  37.  How  argument  conducted. 

In  practice,  the  party  liaving  the  o]iening  of  the  argu- 
ment makes  his  argument  and  is  followed  by  the  adverse 
party  in  reply.  After  the  adverse  party  has  completed 
Ills  argument,  the  party  havin^i-  the  opening  makes  the 

ligb   V.   Ames,  .'51    Mo.   253;    Lewan-  to  the  discretion  of  the  trial  judge, 

dowski  V.  State,  70  Wis.  4.'58;   Rut-  when    the    ease    is    being    tried    by 

tor   V.   Collins,   lO.T   Mirh.    14.'].  virtue     of     the     provisions    of     said 

92  Barden  v.  Briscoe,  .'56  Mich.  local  rule."  Harrison  v.  Howe,  109 
255.  Mich.    476;    People    v.    Labadie,    66 

93  Cir.    Ct.    Rule    42,    §  2,    which  Mich.  702. 

adds    (1900    amendment):      "Pro-  94  Burson    v.    Mahoney,    6    Baxt. 

vided,     That     any    Judicial     circuit,  (Tenn.)    .107;    A.   Senior  &  Sons  v. 

which    shall,    for    the    expedition    of  Brogan,  66  Miss.  178. 

its   business,   provide    by    local   rule  95  See  55  8,  ante. 

for  the   speedy   disposition  of   short  96  Taff  v.   Hosnier,   14  Mich.   ?A0, 

eause.s,    the    time    herein    provided  HIS;    Attorney   General   v.   May,  99 

for  argument  may   be  left   entirely  Mich.   538. 
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closing  argument.  The  whole  course  of  the  arguments 
comes  within  the  discretionary  power  of  the  court,  wliose 
duty  it  is  to  sec  that  no  unfairness,  stratagem  or  other 
abuse  shall  intervene  to  prevent  a  fair  hearing.®'  Where 
the  plaintiif  has  the  right  to  open,  the  defendant  cannot 
cut  off  further  argument  on  plaintiff's  behalf  by  declin- 
ing to  reply  to  the  opening  argument.®' 

§  38.  License  of  counsel. 

In  the  summing  up  of  a  case,  counsel  should  confine 
themselves  to  the  issues,  especially  where  there  is  a  jury.®® 
But  an  attorney  is  entitled  to  some  license.  Extrava- 
gant expressions  used  in  the  heat  of  argument,  the  resort 
to  invective  and  persuasion  and  the  employment  of 
forensic  skill,  all  with  the  design  of  influencing  tlie  jury 
in  behalf  of  a  client,  are  permissible  so  long  as  they  are 
kept  within  the  legitimate  bounds  of  the  discussion  of 
the  facts  before  the  jury;  and  so  long  as  these,  although 
possibly  not  to  be  approved,  are  not  likely  to,  or  do  not, 
mislead  or  prejudice  the  juiy,  they  cannot  be  ground 
for  a  reversal  of  the  judgment.^  Counsel  cannot  be  de- 
prived of  some  latitude  in  urging  inferences  from  facts 
actually  in  evidence,  and,  while  they  may  be  unchari 
table  and  perhaps  unjust,  yet  the  trial  court  may  usually 
be  expected  to  do  whatever  is  necessary  to  prevent  abuse 
in  this  direction.'^  Counsel  must  be  permitted  to  state 
sucii  inferences  of  fact  as  he  in  good  faith  draws  from  all 

97  Jtaiidall       V.       Evening      News  hill    v.    Hiuiipiireys,    64    Midi.    514; 

Ass'n,    101    Mich.    561;    Tunnicliflfe  De  Loug  v.  Muskegon  Booming  Co., 

V.    Bay    Cities    Consol.    R.    Co.,    107  88  Mich.  282;   Hilliker  v.  Farr,  149 

Mich.   261;    People   v.   German,   110  Mich.  444. 

Mich.     244;     Davis     v.     Gerber,    69  1  Battishill      v.      Humphreys,      64 

Mich.   246.  Mich.   514;    Provost   v.   Brueck,   110 

98Rar(1on     v.    Briscoe,    .36    Mich.  Mich.  1.36;   Houser  v.  Carmody,  17.? 

254.  Mich.     121;     Rogers    v.    Ford,     188 

99Seligman  v.  Ten  Eyck 's  Estate,  Mich.  02. 

60    Mich.   267;    Randall    v.   Evening  2  Staal   v.   Grand   Rapids,   etc.,    R. 

News  Ass'n,   97   Mich.   136;    Battis-  Co.,  57  Mich.  2o9. 
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the  circumstances  of  the  case  and  what  would  very  likely 
follow  if  such  inferences  should  turn  out  to  be  correct.* 
He  has  a  right  to  affirm  that  the  natural  presumptions, 
under  the  circumstances  of  any  given  case,  are  against 
the  testimony  of  any  one  or  several  witnesses.  He  is  not 
bound  to  admit  any  fact  because  it  is  sworn  to,  and  he 
cannot  be  prevented  by  the  court  from  arguing,  in  a 
decent  and  orderly  way,  the  probabilities  of  the  truth  or 
falsity  of  any  statement  of  any  witness  in  a  cause.* 

Counsel  has  the  right  to  notice,  in  his  remarks  to  the 
jury,  that  important  witnesses  for  the  adverse  party,  who 
were  within  reach,  have  not  been  produced  or  sworn  in 
the  latter 's  behalf;*  but  before  counsel  can  properly 
comment  upon  the  absence  of  witnesses,  there  must  be 
some  facts  or  circumstances  from  which  the  jury  would 
have  the  right  to  infer  that  their  testimony  would  be 
important  and  material,  and  it  is  the  duty  of  the  court 
to  jirevent  such  comment  in  the  absence  of  such  testi- 
mony.^ 

But  counsel  should  not  comment  upon  alleged  facts 
concerning  which  no  evidence  has  been  introduced,'  or 
upon  papers  or  book  entries  not  in  evidence,^  or  upon 

3  Henry     C.     Hart     Mfg.     Co.     v.  6  Cook   v.   Standard   Life  &  Acci- 

Mann's  Boudoir  Car  Co.,  65  Mich.  dent  Ins.   Co.,  86  Mich.  554;   Bales 

564;    Warren   v,    Halley,   107   Mich.  v.  Evans,  182  Mich.  383;   Cavanagh 

120;   Wheeler  v.  Jenison,  120  Mich.  v.  Township  of  Eiverside,  136  Mich. 

422;    Montmorency   County    v.    Put-  660;  Malone  v.  Gates,  87  Mich.  332. 

nam,  122  Mich.  581.  7  Rutter  v.  Collins,  96  Mich.  510; 

4Bronson  v.  Leach,  74  Mich.  713.  Ross   v.    City   of   Detroit,   96    Mich. 

6Wilkins    v.    City    of    Flint,    128  447;     O'Callaghan     v.     Boeing,     72 

Mich.    262;    Gavigan    v.    Scott,    51  Mich.  669;  Ross  v.  City  of  Detroit, 

Mich.  373;  Dykstra  v.  Grand  Rapids,  96  Mich.  447;  Pringle  v.  Miller,  111 

etc.,  R.  Co.,  165  Mich.   13;    Pringle  Mich.  663;  People  v.  De  Prance,  104 

V.  Miller,  111   Mich.  663;  Malone  v.  Mich.  563;   Sibert  v.  Detroit  United 

Gates,  87  Mich.   332.  Ry.,  198  Mich.  117. 

As  to  comment  on  failure  to  pro-  8  Donovan  v.  Richmond,   61   Mich, 

duce   books,   see   Williams   v.   Cleve-  467;  Hirshfield  v.  Waldron,  S3  Mich, 

land,  etc.,  R.  Co.,  102  Mich.  537.  116. 
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testimony  that  has  been  excluded.*  Nor  shoukl  counsel 
state  to  the  jury,  by  way  of  argument,  what  they  may 
know  of  tlie  case  outside  of  the  testimony.  If  counsel 
wisli  to  get  their  presence  at,  or  a  knowledge  of,  the 
happenings  of  any  fact  or  event  before  tlie  jury,  it  is  less 
objectionable,  in  a  professional  or  legal  sense,  that  they 
should  be  sworn  as  witnesses.*"  Counsel  must  not  state, 
in  the  i)resence  of  the  jury,  what  occurred  upon  a  former 
trial  of  the  same  cause  or  what  rulings  were  then  made," 
or  tiie  amount  of  damages  awarded  in  another  action.*'' 

It  has  been  held  reversible  error  to  comment  as  to  a 
witness  availing  himself  of  his  constitutional  privilege 
to  refuse  to  answer  questions  on  the  ground  that  the 
answers  might  tend  to  incriminate  him.** 

It  is  improper,  in  personal  injury  cases,  for  counsel  to 
ask  the  jury  what  they  would  take  to  be  changed  from 
their  present  condition  to  the  condition  of  the  injured 
plaintiff,**  and  a  remark  such  as  that ' '  I  am  not  at  liberty 
under  the  decision  of  the  supreme  court  to  say  to  you: 
Wliat  would  you  take  to  be  changed  from  your  present 
condition  to  one  like  John  Seabury"  has  been  con- 
demned.*^ So  a  statement  that  "in  all  my  experience  in 
forty  years  *  *  *  j  have  never  known  a  single  in- 
stance where  the  conductor  and  brakeman  admitted  that 

9J.  H.  Wordcn  Luiiilvpv  &  Rliinglo  Rattisliill    v.    Hunii>liroys,    (i4    Mich. 

Co.  V.  Minneapolis,  etc.,  R.  Co.,  IfiS  r^A. 

Mich.    74;    Hollywoofl    v.    Reed,    .I?  12  Finn    v.    City    of    Adrian,    9.'. 

Mieh,  234;  People  v.  Dc  France,  104  Mich.  .'504. 

Mich.    ije.'J;    Pringle    v.    Miller,    111  13  Bales  v.  Evans,  182  Mich.  28.'^. 

Mich.   66.'?.  14  Reabnry  v.  Detroit  United  Ry., 

lOAmporse     v.     Fliekenstein,     67  194   Mich.   42.1,  427;    Wells   v.   Ann 

Mich.    247;     Rutter    v.    Collins,    9fi  Arbor  R.  Co.,  184  Mich.  1  ;  Morrison 

Mich.    .510;    De    Long   v.    Muskegon  v.  Carpenter,  179  Mich.  207;  Hiighes 

Booming  Co.,  88  Mich.  282;   Rutten  v.    City   of   Detroit,    Ifil    Mich.   28.!. 

V.   Collins,   10.5  Mich.  143;    Van   Al-  To  same  effect,  Oungrich  v.   Ander- 

Rtine    V.    Kaniecki,    109    Mich.    :nS;  son,   189  Mich.  144. 

Britton    v.    Michigan    Cent.    R.    Co.,  15  Sealniry  v.  Detroit  Ignited   Ry., 

118  Mich.  491.  194  Mich.  42.3,  427. 

11  Bnlen  v.  Cranger,  58  Mich.  274; 
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tliey  had  boon  at  fault,  if  an  injury  occnrrod,  bocanso  of 
thoir  negligence,"  was  held  reversible  error  where  the 
court  refused  to  rule  on  the  objection  thereto  at  the  time 
of  the  incident  and  merely  recognized  the  erroneous 
character  of  the  argument  by  an  apologetic  treatment  of 
the  incident  in  his  charge  to  the  jury.^^  And  it  is  re- 
versible error,  it  seems,  to  comment  on  the  asking  for  a 
directed  verdict  by  the  other  party  while  the  jury  were 
out  of  the  room.^' 

It  is  not  prejudicial  error  to  claim  more  from  the  testi- 
mony than  is  warranted  nor  to  argue  that  certain  facts 
are  established  by  the  evidence  when  in  fact  not  so 
established."  And  where  fraud  is  involved,  a  wide 
latitude  is  allowed  in  the  arguments  of  counsel."  But 
counsel  should  not  be  permitted  to  ask  the  jury  to  give 
plaintiff  compensation  for  the  expenses  of  litigation,^" 
nor  to  argue  that  as  the  law  firm  had  more  damage  suits 
than  any  firm  in  the  state,  it  would  not  have  taken  the 
case  if  plaintiff  had  made  certain  statements  as  claimed 
by  defendant. ^^  And  it  is  not  the  privilege  of  counsel  to 
attempt  to  strengthen  the  evidence,  or  impress  a  jury  by 
statements  of  his  own  beliefs  and  opinions  of  the  facts.'''* 
Counsel  may  comment  on  the  evidence  and  the  wit- 
nesses,^^ may  argue  the  weight  to  bo  attached  to  evi- 

16  Seabury  v.  Detroit  Unitctl  "Ry.,  21  Id. 

194  Mieh.  423,  429.  22  Hurd  v.  Northern  Accident  Co., 

17  Daly  V.  Pere  Marquette  K.  Co.,       160  Mich.  5.'?5. 

197  Mich.  340.  23  See  Hodge  v.  City  of  St.  Louis, 

18  Dikeman    v.    Arnold,    83    Mich.  146  Mich.  173,  comment  on  conduct 
218.  of     physician     in     testifying     after 

19  Wheeler  v.  Detroit  Electric  Ry.  patient  had  waived  privilege;  Henry 
Co.,  128  Mich,  e.'ifi.  C.    Hart   Mfg.   Co.   v.   Mann's   Bou- 

Rut    this    rule    does    not    permit  doir   Car   Co.,   6o   Mich.   .564;    Staal 

making  of  an  incompetent  and  pre.j-  v.  C.rand   Rapids  &   T.   Ry.   Co.,   .')7 

ndicial   argument.      Bales   v.   Evans,  Mich.  239. 
182  Mich.  383.  May   read  order  of   court  to  pro- 

20Britton    v.    Michigan    Cent.    R.  duce  certain  books  and  coTument  on 

Co.,  lis  Mich.  491.  failure  to  obey.     Williams  v.  Cleve- 
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dence,^*  present  his  own  views  of  the  testimony,^*  and,  it 
has  been  held,  may  comment  on  the  fact  that  the  oppos- 
ing* party  objected  to  the  introduction  of  certain  evi- 
denced^ 

Irrelevant  remarks  calculated  to  prejudice  the  jury 
should  be  avoided,^'  and  this  equally  applies  to  state- 
ments tending-  to  create  a  prejudice  against  corpora- 
tions.^® It  is  improper  to  refer  to  the  fact  that  defendant 
is  insured  against  loss.^® 

Counsel  may  comment  on  special  questions  submitted 
to  the  jury  and  instruct  them  how  to  answer  them.*" 


§39. 


Reading  from  newspaper. 


Reading  from  a  newspaper,  in  the  course  of  final  argu- 
ment, has  been  held  reversible  error  where  the  article 
read  would  not  have  been  admissible  in  evidence.*^ 


land,  C,  C.  &  St.  L.   Ry.   Co.,   102 
Mich.  5:J7. 

24  Montnioremy  C'ouuty  v.  Put- 
nam, 122  Mich.  581. 

25  Warren  v.  Halley,  107  Mich. 
620. 

Drawing  unwarranted  conclusions 
from  the  evidence  is  not  ground  for 
reversal.  Id. ;  Wheeler  v.  .Tenison, 
120  Mich.  422. 

26  Baxter  v.  Detroit  Ky.,  IIG  Mich. 
188. 

27  Ward  V.  Eecd,  i;34  Mich.  ;592; 
Keed  v.  Louden,  153  Mich.  521; 
Hyman  v.  Kirt,  lo.*?  Mich.  113  (re- 
ferring to  plaintiff  as  a  "Jew  horse 
dealer");  Holmes  v.  Loud,  149 
Mich.  410;  Detroit  Nat.  Bank  v. 
Union  Trust  Co.,  145  Mich.  65(i; 
Sniitli  V.  .leiiniiigs,  121  Mich.  39:!; 
Chiett  V.  Rosontlial,  100  Mich.  193; 
(tirade  against  Jews)  ;  Sweet  v. 
Midiigan  Cent.  Ry.  Co.,  87  Mich. 
559;    Bedford    v.    Penny,    58    Midi. 


424  (appeal  to  prejudice  against 
nonresidents).  Compare  Retan  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  94 
Mich.    146. 

28  Burroughs  v.  Postal  Tel.  Cable 
Co.,  199  Mich.  672;  Hillmann  v. 
Detroit  United  Ry.,  137  Mich.  184; 
Whipple  V.  Michigan  Cent.  R.  Co., 
143  Mich.  41,  47;  Dolph  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  149  Mich. 
278;  Selby  v.  Detroit  Ry.,  122  Mich. 
.'Ill;  Johnson  v.  Detroit  &  M.  Ry. 
Co.,  135  Mich.  353;  Williams  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
102  Mich.  537. 

29  Peter  v.  Chicago  &  W.  M.  Ry. 
Co.,  121  Mich.  324.  See  Burgess  v. 
Stowp,  134  Mich.  204,  and  also  Mor- 
rison v.  Carpenter,  179  Mich.  207. 

30Zucker  v.  K.arl)eles,  88  Mich. 
413. 

31  Oreissing  v.  Oakland  Motor 
Co.,  204  Mich.   116. 
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§  40.  Statements  as  to  law. 

It  seems  that  counsel  may  state  his  understanding  of 
the  law,  and  what  he  regards  as  defects  therein.^'^  But 
counsel  should  not  be  permitted  to  read  to  the  juiy  and 
comment  upon  cases  found  in  the  reports,'^  nor  to  read 
a  former  opinion  of  the  supreme  court  in  the  same  case,^* 
nor  to  comment  on  a  branch  of  law  which  the  court  has 
expressly  ruled  is  not  involved  in  the  case.^^ 

§  41.  Retaliatory  statements. 

Where  the  attorney  for  the  losing  party  is  the  aggres- 
sor in  making  improper  statements  to  the  jury,  thereby 
challenging  a  reply  from  his  opponent,  the  improper 
reply  is  ordinarily  not  ground  for  reversal,^^  at  least 
unless  it  clearly  appears  that  the  verdict  was  influenced 
thereby.^''^ 

§42.  Use  of  maps,  models,  etc.,  in  argument. 

Counsel  may,  in  the  course  of  their  argument,  make 
use  of  a  diagram  or  a  map  of  the  premises  in  question  or 
a  model  designed  to  show  the  structure  of  a  contrivance, 
but  not  unless  it  has  been  received  in  evidence  or  unless 
evidence  has  been  adduced  that  it  is  correct.^^  So  the 
use  of  a  balance  by  counsel  in  his  argument  to  demon- 
strate the  preponderance  of  evidence  is  not  error.^® 

32  Kean  v.  Detroit  Copper  &  Brass  5r>0 ;  Eastman  v.  Lake  Shore  &  M. 
Rolling  Mills,  66  Mich.  277,  11  Am.  S.  Ry,  Co.,  101  Mich.  697;  Little  v. 
St.  Rep.  492.  But  see  Ruthruff  v.  Williams,  107  Mich.  652;  Wilkins  v. 
Faust,  154  Mich.  409.  City  of  Flint,  128  Mich.  262;   Ster- 

33  Phoenix  Ins.  Co.  v.  Allen,  11  ling  v.  City  of  Detroit,  134  Mich. 
Mich.  501,  83  Am.  Dec.  756.  22. 

34Laughlin   v.   Street  Ry.  Co.  of  37  Sweet  v.  Michigan  Cent.  R.  Co., 

Grand   Rapids,   80  Mich.   154.  87  Mich.  559. 

35  Halloran  v.  Michigan  R.  Co.,  38  Zube  v.  Weber,  G7  Mich.  52; 
197  Mich.  .308.  Battishill    v.    Huniphroys,    64    Mich. 

36  City  of  Kalamazoo  v.  Standard  494;  Richmond  v.  Atkinson,  58  Mich. 
Paper  Co.,  182  Mich.  476;   Sweet  v.  413. 

Michigan    Cent.    R.    Co.,    87    Mich.  89  Billctt  v.  Michigan  Bonding   & 

559;    Miner    v.    Lorman,    66    Mich.       S.  Co.,  195  Mich.  202, 
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§  43.  Mode  of  raising  objections. 

It  has  been  said  that  two  ways  are  open  for  a  party's 
counsel  when  counsel  for  the  adverse  party,  in  his  clos- 
ing argument  to  a  jury,  takes  positions  not  warranted 
by  the  pleadings  and  evidence,  i.  e.,  to  at  once  object  to 
the  statements  of  counsel  and  obtain  a  ruling  of  the 
court  upon  them  as  to  whether  they  are  proper  or  im- 
proper to  be  made,  or  to  request  the  court  to  instruct  the 
jury  upon  the  point  so  that  any  false  or  erroneous  posi- 
tions may  be  corrected.  The  latter  has  been  said  to  be 
the  preferable  method,  as  it  conduces  to  a  more  orderly 
disposition  of  the  matter  in  dispute,  while  a  resort  to  the 
former  interrupts  the  arguments  and  is  apt  to  foment 
contention  and  distract  the  mind  of  the  jury."  How- 
ever, if  this  statement  means  that  counsel  may  delay 
objection  to  alleged  improper  argument  until  a  later  time 
and  then  merely  request  an  instruction  in  regard  thereto, 
it  seems  to  be  an  erroneous  statement  of  the  law.  The 
practice  is  to  at  once  object  to  the  argument,  obtain  a 
ruling  thereon,  and  request  the  court  to  instruct  the  jury 
to  disregard  it.  The  abuses  of  counsel  in  their  addresses 
to  the  jury  will  not  be  considered  in  the  appellate  court 
where  there  has  been  no  ruling  of  the  trial  court  re- 
quested or  made." 

40  Mayo  V.  Wright,  63  Mich.  32.  E.    Co.,   165   Mich.   489;    Picrson   v. 

41  Giingrich  v.  Anderson,  189  Illinois  Cent.  E.  Co.,  149  Mich.  167; 
Mich.  144;  Spencer  v.  Johnson,  18.3'  Formillcr  v.  Detroit  United  Ey., 
Mich.  85;  Maclean  v.  Seripps,  52  164  Mich.  653;  Eberts  v.  Mt. 
Mich.  214;  Bedford  v.  Penney,  65  Clemens  Sugar  Co.,  182  Mich.  449, 
Mich.  667;  Henry  C.  Hart  Mfg.  Co.  7  N.  C.  C.  A.  52;  B.  Marx  &  Son 
V.  Mann's  Boudoir  Car  Co.,  65  v.  King,  177  Mich.  662;  People  v. 
Mich.  564;  Miller  v.  Lachman,  117  Dancnberg,  176  Mich.  337;  People 
Midi.  6S;  P.okenfolir  v.  Bush,  117  v.  Maizulski,  194  Mich.  193;  Apple- 
Mich.  444;  Bennett  v.  Greenwood,  by  v.  Sperling,  194  Mich.  681. 
151  Mich.  274;  Morten.son  v.  Brad-  That  mere  objection  which  is 
shaw,  188  Mich.  4:'.6;  Feist  v.  Eoot,  promptly  sustained  presents  no 
189  Mich.  596;  Crane  v.  Eoss,  168  question  for  review  where  court  is 
Mich.  623;  People  v.  Sartori,  168  not  asked  to  instruct  jury  to  disrc- 
Mich.   308;    Meade   v.   Detroit,  etc.,  gard  statement,  see  B.  F.  Goodrich 
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§  44.  Improper  statements  as  ground  for  reversal. 

It  is  the  duty  of  the  trial  court  to  keep  the  arguments 
of  counsel  to  the  jury  within  proper  bounds  and  to  guard 
the  jury,  so  far  as  possible,  from  being  misled  by  im- 
proper remarks  and  statements  when  once  they  have 
been  made.  But  it  is  held  that  an  appellate  court  must 
have  a  very  strong  case  of  misconduct  presented  before 
it  can  disturb  a  verdict  for  anything  but  the  error  of  the 
trial  judge. *^  Where  it  cannot  say  that  the  remarks  of 
counsel  were  likely  to,  or  did,  mislead  or  prejudice  the 
jury,  it  will  not  interfere,*'  especially  where  the  trial 
court  immediately  declares  such  remarks  improper  in 
the  presence  of  the  jury."  Ordinarily  improper  argu- 
ment is  cured  by  the  court  immediately  calling  the  atten- 
tion of  the  jury  to  the  fact  that  the  statement  was  im- 
proper and  instructing  them  to  pay  no  attention  to  it." 

No  fixed  rule  can  be  laid  down  as  to  when  improper 
remarks  will  warrant  a  reversal.  The  failure  of  the  court 
to  caution  the  jury  against  the  improper  statements  is 
entitled  to  much  weight  in  determining  whether  the  error 

Eubber  Co.  v.  Sewell  Cushion  Wheel  173  Mich.   146;   Marx  v.   King,   177 

Co.,  196  Mich.  600.  Mich.  662;  Brockmiller  v.  Industrial 

42Lathrop  v.  Sinclair,   110  Mich.  Works,    148    Mich.    642;    Glasier   v. 

329;    Staal   v.    Grand    Rapids,    etc.,  City    of   Ypsilanti,    127    Mich.    674; 

E.  Co.,  57  Mich.  239.  Cameron  Lumber  Co.  v.  Sonierville, 

43Battishill     v.     Humphreys,     64  129  Mich.  552. 

Mich.    514;    Donovan    v.    Richmond,  45  Goldman  v,  Detroit  United  Ry., 

61   Mich.   467 ;    Randall   v.    Evening  200  Mich.  543 ;  Gallant  v.  Miles,  200 

News  Ass'n,  101  Mich.  561;   Cluett  Mich.  532;  Pruner  v.  Detroit  United 

V.  Rosenthal,  100  Mich.  193;  City  of  Ry.,    173    Mich.    146;     Jackson    v. 

Detroit    v.    C.    H.    Little    Co.,    146  Haverf ord  Cycle  Co.,  194  Mich.  286 ; 

Mich.  373;   Provost  v.  Brueek,  110  Spencer  v.  Johnson,  185  Mich.  90. 

Mich.   136;    Talinago   v.   Smith,   101  Error   in    arguing  that  an   expert 

Mich.  370.  witness  had  never  seen  a  boiler  was 

44  Wenzel   v.   .Johnston,   112   Mich.  cured  by  the  court  telling  the  jury 

243;    Warren    v.    Ilailey,    107    Mich.  tliat  they  would  remember  what  tlie 

120;    Ford    v.    Clieever,    113    Mich.  facts  were.     Eberts  v.  Mt.  Clemens 

440;    Brown    v.    Evans,    149    Mich.  Sugar  Co.,  182  Mich.  449,  7  N.   C. 

429;   Pruner  v,  Detroit  United  Ry.,  C.  A.  52. 
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is  projiulieial.^'^  Ooiiorally,  tlio  improper  romarks  are 
not  ground  for  revei'sal  where  the  court  rebukes  counsel 
and  instructs  the  juiy  to  disregard  them,*'  provided  the 
improjDer  remarks  are  not  repeated,*^  unless  it  is  prob- 
able tliat  tlie  argument  affected  the  verdict.*^  And  in 
determining-  wiietiier  the  remarks  are  prejudicial,  it 
seems  that  it  should  be  taken  into  consideration  that  they 
were  immediately  withdraAvn  on  o])jection  ))oing'  made 
thereto.^"  In  some  cases,  however,  remarks  of  counsel 
in  the  closing  argument  or  during  the  trial  may  be  of 
such  a  nature  as  to  be  ground  for  reversal  notwithstand- 
ing a  direction  by  the  court  that  they  ])e  eliminated  and 
an  instruction  to  the  jury  to  disregard  them.®^     Gener- 


46  See  Eathbone  v.  Detroit  United 
Ry.,  187  Mich.  586;  Morrison  v. 
Carpenter,  179  Mieh.  207;  Pringle 
V.  Miller,  111  Mich.  663. 

But  if  an  objection  to  argument 
is  sustained  and  the  court  is  not 
asked  to  instruct  the  jury  to  dis- 
regard the  argument,  the  propriety 
of  the  argument  is  not  reviewable 
in  the  supreme  court.  B.  F.  Good- 
rich Eubber  Co.  v.  Sewell  Cushion 
Wheel  Co.,  196  Mich.  600. 

47  Beauerle  v.  Michigan  Cent.  R. 
Co.,  152  Mich.  ;'.45;  Talmadge  v. 
Smith,  101  Mich.  370;  Tunnicliffe 
V.  Bay  Cities  Consol,  Ry.  Co.,  107 
Mich.  261;  Leach  v.  Detroit  Elec- 
tric Ry.,  125  Mich.  373;  Glazier  v. 
City  of  Ypsilanti,  127  Mich.  674; 
Cameron  Lumber  Co.  v.  Somerville, 
129  Mich.  552;  Hammond  v.  Tull- 
niaii,  129  Mich.  567;  Brockmiller  v. 
Industrial  Works,  148  Mich.  642; 
Brown  v.  Evans,  149  Mich.  429. 

48Wen7.el  v.  Johnston,  112  Mich, 
243.  See  Hillman  v.  Detroit  United 
Ry.,  137  Mich.  184. 

49  City  of  Detroit  v.  C.  IT.  Little 
Co.,   146   Mich.   :!73;    Remey   v.    De- 


troit   United    Ry.,    141    Mich.    116. 

SOMcKnight  v.  Detroit  &  M.  Ry, 
Co.,  135  Mich.  307;  Leslie  v.  Jack- 
son &  S.  Traction  Co.,  134  Mich. 
518;  Wheeler  v.  Jenison,  120  Mich, 
422;  Evans  v.  Montgomery,  95  Mich, 
497. 

51  Remarks  held  ground  for  rever- 
sal, Morrison  v.  Carpenter,  179 
Mich.  207.  See  Spencer  v.  Simmons, 
160  Mich.  292;  Ruttle  v.  What 
Clieer  Coal  Min.  Co.,  161  Mich.  150; 
Holmes  v.  Loud,  149  Mieh.  410; 
Detroit  Nat.  Bank  v.  Union  Trust 
Co.,  145  Mich,  656;  Atherton  v. 
Defreeze,  129  Mich,  364;  Potter  v. 
Detroit,  G,  H,  &  M.  Ry,  Co,,  122 
Mich.  179,  205;  Smith  v,  Jennings, 
121  Mich.  393;  Strudgeon  v.  Village 
of  Sand  Beach,  107  Mich.  496; 
Cluett  V.  Rosenthal,  100  Mich.  193; 
Geist  V.  Detroit  City  Ry.,  91  Mich. 
446;  People  v.  Detroit  &  S,  Plank- 
Road  Co.,  125  Mich,  366;  Johnson 
V.  Detroit,  etc.,  R.  Co.,  135  Mich. 
353;  Thompson  v.  Toledo,  etc.,  Ry. 
Co.,  91  Mich.  255;  Hillman  v.  De- 
troit United  Ry.,  137  Mich.  184; 
Wliii>pk'    V.   Michigan   Cent.   R.   Co., 
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ally,  however,  where  the  prejudicial  effect  of  the  state- 
ments is  not  clearly  apparent,  they  are  not  ground  for 
reversal." 

IX.  Matters  Relating-  to  Jury  After  Instructions  and 

Argument 

§  45.  Necessity  for  retirement. 

If  the  case  be  a  very  clear  one,  the  jury  sometimes 
render  their  verdict  without  leaving  their  places,  but 
usually  they  withdraw  from  the  box  under  the  custody 
of  an  officer  to  consider  it.^^ 


143  Mich.  41;  Dolph  v.  Lake  Shore, 
ete.,  B.  Co.,  149  Mich.  278;  MeNet- 
ton  V.  Herb,  1.58  Mich.  525. 

S2  Remarks  held  not  ground  for 
reversal,  see  Pierce  v.  C.  H.  Bidwell 
Thresher  Co.,  158  Mich.  356;  O'Con- 
nor V.  City  of  Detroit,  160  Mich. 
193;  Reese  v.  Detroit  United  Ry., 
159  Mich.  600;  Person  v.  J.  H.  Wor- 
den  Lumber  &  Shingle  Co.,  160 
Mich.  1 ;  Miller  v.  Prussian  Nat.  Ins. 
Co.,  158  Mich.  402;  Samberg  v. 
Knights  of  the  Maccabees,  158  Mich. 
568;  Clement  v.  Crosby  &  Co.,  157 
Mich.  643;  Fillingham  v.  Michigan 
United  Rys.  Co.,  154  Mich.  233; 
Davis  V.  City  of  Adrian,  147  Mich. 
300 ;  Dahrooge  v.  Pere  Marquette 
R.  Co.,  144  Mich.  544  (reference  to 
defendant's  pecuniary  ability  to 
procure  witnesses)  ;  Kerlin  v.  Swart, 
143  Mich.  228;  Wilkins  v.  City  of 
Flint,  128  Mich.  262;  Leach  v.  De- 
troit Electric  Ry.,  125  Mich.  373 
(statement  that  jury  stood  between 
"plaintiff  and  the  poor  house"); 
(ironier  v.  Hild,  124  Mich.  222; 
Shaw  v.  Chicago  &  0.  T.  Ry.  Co.,  123 
Mich.  629;  Chamberlain  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  122  Mich. 
477;    Rutter    v.    Collins,    103    Mich. 


143;  Williams  v.  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.,  102  Mich.  537; 
DeLong  v.  Muskegon  Booming  Co., 
S8  Mich.  282;  Mitchell  v.  Beck,  88 
Mich.  342;  Battishill  v.  Humphreys, 
64  Mich.  514.  See  also  Shepard  v. 
Piatt,  158  Mich.  181. 

* '  Counsel  for  the  defendant  has 
well  said  that  the  various  decisions 
of  this,  and  other  courts,  as  to  what 
constitutes  reversible  error  in  the 
conduct  and  argument  of  counsel, 
practically  leaves  each  case  to  be 
decided  upon  its  own  facts."  Per- 
son V.  J.  H.  Worden  Lumber  & 
Shingle  Co.,  160  Mich.  1. 

Reduction  of  verdict  instead  of 
reversal,  see  McDonnell  v.  Central 
Drug  Co.,  170  Mich.  291. 

53  Where  the  record  does  not  .shov^ 
that  the  jury  retired  to  consult,  the 
appellate  court  will  presume  that 
they  found  their  verdict  without 
leaving  their  seats,  so  that  no  officer 
was  necessary.  The  Milwaukee  v. 
Hale,  1  Doug.  306.  It  is  never  nec- 
essary to  require  .a  jury  to  withdraw 
from  the  court  room  to  consult 
iinless  they  desire  it.  Bottomley  v. 
floldsmith,   36  Mich.  27. 

That  wrong  officer  shuts  the  jury 
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§  46.  Acts  in  jury  room. 

The  old  rule  of  the  common  law  forljid  food  or  drink 
to  the  jury  until  they  agreed.  In  modern  times,  the  court 
will,  in  the  exercise  of  a  sound  discretion,  allow  the  .jury, 
upon  application,  such  reasonable  refreshments,  medicine 
and  other  necessities  as  can  be  furnished  without  expos- 
ing them  to  outside  intluence,  but  such  supi)lies  should 
not  be  furnished  without  the  consent  of  tlie  court,  espe- 
cially by  one  of  the  parties  to  the  suit.^*  Card  playing 
in  the  jury  room  is  disapproved  of,"  and  a  new  trial  has 
l)een  ordered  where  the  jury,  while  at  meals,  drank  in- 
toxicants with  otbers,  some  of  them  stated  how  the  jury 
stood,  and  one  of  them  asked  how  the  sentiment  was  out- 
side.^'' In  considering  their  verdict,  the  jurors  must  be 
governed  by  the  evidence  and  have  no  right  to  apply  their 
personal  knowledge.*''' 

§  47.  Mode  of  arriving-  at  verdict. 

The  jury,  in  deliberating  upon  their  verdict,  should 
take  into  consideration  nothing  but  the  question  in  issue 
and  are  bound  to  give  their  verdict  for  the  party  who, 
upon  the  evidence,  appears  to  them  to  have  succeeded 
in  establisliing  his  side  of  the  issue,  guiding  themselves 
by  the  rule  that  the  burden  of  proof  generally  is  upon 
the  ])arty  who,  in  pleading,  maintained  the  aflirmalive  of 
the  issue,  so  tliat,  unless  he  succeeded  in  ])r()\'iiig  that 
affiimatlve,  they  are  to  consider  the  opposite  ])r()p(»siti()H 
or  negative  of  the  issue  as  established. 

The  verdict  should  be  based  upon  the  evidence  adduced 
upon  the  trial.  The  existence  of  facts  of  which  there  is 
no  evidence  cannot  be  assumed  upon  the  mere  suspicion, 

in    their    room     is    not    prejmlicial  55  Wclilu-r    v.     Hayes,    117    Mich. 

prror.      Hart    v.    Lindley,    50    Mich.  2'iG. 

20.  56Chnrohill      v.      Alpt-na      Cinniit 

64  Drinking  of  intoxicants  in  jury  .Tinlgo,  r)6  Mich.  ri'.\G. 

room,  .see  In  re  Morriinan's  Appeal,  57  Wood   v.  Barker,  A9  Mich.  29'). 
108  Mich.  454. 
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conjecture  or  opinion  of  tlie  jurors,  nor  upon  the  state- 
ments of  one  juror  not  made  upon  the  witness  stand.** 
But  a  verdict  will  not  be  set  aside  merely  because  it  can- 
not be  shown  exactly  how  it  was  made  up.*®  Verdicts 
arrived  at  by  the  drawing  of  lots  or  based  upon  the  event 
of  a  game  of  cards,  will  always  be  set  aside.^"  A  quotient 
verdict  is  improper,  as  where  the  sums  each  one  thinks 
proper  are  added  up  and  divided  by  twelve  althougli 
even  in  such  a  case  if  the  jurors  do  not  agree  to  abide 
thereby  it  is  not  a  ground  for  a  new  trial.^^  Compromise 
verdicts  are  improper  provided  they  are  clearly  com- 
promises and  could  not  have  been  reached  by  any  proper 
method  of  computation ;  ^^  but  a  verdict  will  not  be  set 
aside  as  being  the  result  of  a  compromise  unless  it  clearly 
appears  that  it  actually  was  such  a  result.®' 

§  48.  Papers  or  articles  which  may  be  taken  to  jury  room. 
At  common  law,  the  jury  were  allowed  to  take  with 
them,  on  withdrawing  from  the  bar,  letters  patent  and 
other  instruments  under  seal;  and  with  the  assent  of  the 
parties  they  might  take  with  them  books,  or  writings  not 
under  seal.  But  they  could  not  take  with  them  evidence 
not  shown  to  the  court,  and  if  the  party  for  whom  the 
verdict  was  afterwards  given  delivered  such  evidence  to 
the  jury  after  they  left  the  bar,  it  avoided  the  verdict, 
but  not  if  delivered  by  the  opposite  party,  or  produced  by 
one  of  the  jurors  without  having  received  it  from  a  party. 

68  Marquette  Comity  v.  Ward,  50  61  City   of  Battle  Creek  v.  Haak, 
Mich.    174;    Hutchinson    v,    Dubois,       inO  Mich.  514. 

45    Mich.    143;    Rayburn    v.    Mason  62  Whalen    v.    Grant,    129    Mich. 

Lumber   Co.,   57    Mich.   273;    In   re  178;     Big    Rapids    Nat.     Bank    v. 

Foster's  Will,  34  Mich.  21;   Camp-  Peters,  120  Mich.  518;   Benedict  v. 

bell  V.  Sherman,  49  Mich.  534;  Wood  Michigan  Beef  &  Provision  Co.,  115 

V.  Barker,  49  Mich.  295.  Mich.  527;   City  of  Battle  Creek  v. 

69  Swift  V.  Plessner,  .39  Mich.  178;  Haak,  139  Mich.  514. 

Sandler  V.  Bresnaham,  53  Mich.  367.  63  Stretch    v.    Stretch,    191    Mich. 

60  Mitchell  v.  Ehie,  10  Wend.   (N.  416;    Crawl    v.    Dancer,    180    Mich. 

Y.)    595;    Polhemus   v.    Heiman,   50  607;   Richardson  v.  Detroit  &  M.  R. 

Cal.  438.  Co.,  182  Mich.  206. 
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If  the  jury  took  an  unsealed  paper  without  reading  it, 
the  verdict  was  not  thereby  vitiated.  In  this  state,  the 
general  rule  is  against  the  practice  of  permitting  the 
juiy,  against  objection  of  counsel,  to  take  to  the  jury 
room  writings  which  have  been  admitted  in  evidence,^* 
but  the  court  may  in  its  discretion  so  permit  although 
counsel  objects ;  ^*  such  discretion  being  subject  to  review 
in  the  supreme  court.®^  It  has  been  held  not  error  to 
allow  the  jury  to  take  with  them  a  computation  by  one 
of  the  parties  of  the  amount  claimed,  upon  his  theory 
of  the  case,^'  but  this  holding  has  been  modified  by  sub- 
sequent decisions  to  the  effect  that  memoranda  or  state- 
ments made  by  counsel  should  not  be  allowed  to  be  taken 
to  the  jury  room,  unless  by  consent,  except  where  the 
investigation  of  long  accounts  is  involved  in  which  case 
it  may  be  proper  to  allow  the  jury  to  take  lists  of  the 
items  claimed  on  both  sides.^*  It  is  not  proper  to  allow 
the  juiy  to  take  to  their  room  requests  to  charge  which 
have  been  given.^®  Furthermore  it  is  not  error  to  refuse 
to  *' require"  the  jury  to  take  the  original  papers  into 
the  jury  room  for  the  purpose  of  comparison,''*'  and  it  is 
improper  to  so  permit  where  the  question  is  one  to  be 

64  Silverstone    v.    London    Assur.  It   is   not   misconduct   for  defend- 

Corporation,  187  Mich.  333;   People  ant's   attorney    to    request   that   the 

V.   La   Londe,   197   Mich.   76;    Bulen  jury    be    permitted    to    take    plain- 

V.  Granger,  63  Mich.  311 ;  Wonderly  tiff's  bill  of  particulars  into  the  jury 

V.  Holmes  Lumber  Co.,  56  Mich.  412;  room.     American   Seed   Co.  v.   Cole, 

Kalamazoo    Novelty    Mfg.    Co.,    36  174  Mich.  42,  54. 

Mich.  327;  Chadwick  v.  Chadwick,  52  66  Bulen  v.  Granger,  63  Mich  311. 

Mich.  245.  67  Millar  v.  Cuddy,  43  Mich.  273. 

66  People    V.    Onesto,    203    Mich.  68  Harroun   v.    Chicago   &  W.   M. 

490;   People  v.   Tibbetts,  173   Mich.  Ry.   Co.,   68  Mich.   208,   followed   in 

628;  Farrell  v.  Haze,  157  Mich.  374  City  of  Kalamazoo  v.  Standard  Pa- 

(holding,   also,   that    it   was   not   an  per  Co.,  182  Mich.  476.  485,  where, 

abuse   of   discretion   to   permit   jury  however,  error  held   not   prejudicial, 

to    be    recalled    to    examine    memo-  See  also  Wonderly   v.  Holmes  Lum- 

randa)  ;    Tubbs    v.    Dwelling    House  her   Co.,   56   Mich.    412. 

Ins.    Co.,    84    Mich.    646;    Bulen    v.  69  Hewitt  v.  Flint  &  P.  M.  R.  Co., 

Granger,  63   Mich.  311;    Canning  v.  67  Mich.  61. 

Harlan,  50  Mich.  320.  70  lu  re  Foster's  Will,  34  Mich.  21. 
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determined  mainly  upon  opinions  belonging  somewhat 
to  the  domain  of  expert  evidence.'^  Aiid  the  juiy  can- 
not be  allowed,  against  objection,  to  take  with  them  a 
book  only  a  part  of  which  has  been  put  in  evidence, 
though  directed  not  to  look  at  any  other  portion  of  it.'^ 
An  objection  on  this  ground  that  papers  were  improp- 
erly taken  to  the  jury  room  cannot  be  urged  unless  made 
at  the  first  opportunity.'''^ 

§  49.  Instructions  after  retirement  of  jury. 

The  jury  may  be  recalled  and  given  further  instruc- 
tions even  in  the  absence  of  counsel.''^*  So  further  in- 
structions may  be  given  on  the  request  of  the  jury.'''* 

§  50.  Communications  between  judg-e  and  jury. 

The  judge  cannot  send  an  answer  to  the  jury  room  in 
response  to  a  question  of  the  jurors  without  the  consent 
of  counsel.'^^  But  his  going  to  the  jury  room  to  answer 
a  question,  where  Avith  the  consent  of  the  parties,  is  not 
prejudicial  error.'"'' 

§  51.  Reading  evidence  to  jury. 

Where  the  jury  disagreed  as  to  the  testimony  and  came 
into  court  and  had  the  testimony  of  two  witnesses  read  to 

71  In  re  Foster's  Will,  34  Mich.  21,  Instructions  given  on  one  branch 

72  Kalamazoo  Novelty  Mfg.  Co.  v.  of  the  case,  on  the  jury  coming  into 
McAlister,  .36  Mich.  327.  court    for    further    instructions,    are 

73  Chadwick  v.  Chadwiek,  52  Mich.  erroneous  where  ignoring  the  in- 
545.  structions   on   other   points   given   in 

74  National  Life  &  Trust  Co.  v.  the  original  charge.  Wigging  v. 
Omans,  137  Mich.  365.  Snow,  89  Mich.  476. 

75  Where  jury  told  clerk  they  de-  It  is  not  error  for  the  court  to  re- 
sired  to  ask  the  court  a  question,  fuse  to  have  the  charge  read  to  the 
which  ho  put  in  writing  and  tele-  jury  a  second  time  after  their  re- 
jihoned  to  tlie  judge,  who  dictated  tiremont.  Long  v.  Weare  Tp.,  195 
to  liim  a  charge   which   was  written  Mich.   706. 

and    delivered    to    the   jury,   counsel  76  Hopkins    v.    Bisliop,    91    Mich, 

cannot      thereafter     object     thereto  328. 

where  he  stood  by  and  raised  no  ob-  77  Smoke  v.  Jones,  35  Mich.  409. 

jection  at  the  time.     Barnctt  v.  Sal-  Sec  also   Hart  v.   Liudley,  50  Mich. 

Oman,   118   Mich.   460,  20. 
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them,  counsel  for  a  party  cannot  complain  thereof  be- 
cause done  in  his  absence  and  because  certain  other  testi- 
mony was  not  also  read,  since  if  he  chooses  to  absent 
himself  from  the  court  room  while  the  juiy  is  out  he  can- 
not complain.'^  It  is  not  commendable  practice  for  the 
court  stenographer  to  state  the  evidence  according  to 
his  recollection,  instead  of  reading  his  notes,  where  the 
jury  seek  to  refresh  their  minds.''* 

§  52.  Separation  of  jury. 

It  is  provided  that  in  courts  of  record,  the  court,  or 
the  judge  thereof,  may,  after  jurors  retire  to  consider 
their  verdict,  permit  the  jurors  to  separate  temporarily 
whenever  in  his  judgment  such  a  separation  is  deemed 
proper,  provided  that,  in  cases  where  separation  of  the 
members  of  the  jury  is  forbidden  by  law,  the  authority 
so  granted  the  court  shall  not  extend  to  permitting  the 
separation  of  the  members  of  the  jury  of  the  same  sex.'° 

The  fact  that  a  juror  became  sick,  after  the  jury  had 
retired,  and  by  order  of  court  was  removed  to  another 
room  for  several  hours  while  the  jury  were  deliberating, 
where  not  operating  to  the  prejudice  of  either  party,  has 
been  held  no  ground  for  reversal.'* 

Whether  separation  is  such  an  act  as  to  require  the 
granting  of  a  new  trial  is  elsewhere  considered.''^ 

§  53.  Discharge  on  inability  to  agree. 

If  the  jury  cannot  agree  after  being  kept  togetlier  for 
such  time  as  shall  be  deemed  reasonable  by  the  court,  the 
court  ma}'  discharge  the  jury.''    When  the  jury  have  had 

78  Loose     V.     Deorfielfl     Tp.,     187  <'ourse   to   instruct    the   jury   to   dis- 

Mioh.  206.  pense  with  further  discussion  of  the 

19  Harrington-Wiard  Co.  v.   Blom-  ca.se    until    the    return    of    the    sick 

Strom  Mfg.  Co.,  166  Mich.  276,  291.  juror. 

80  Pub.  Acts  1919,  No.  385.  82  See  New  Trial. 

81  Spencer  v.  Johnson,  185  Midi.  83  Jud.  Act,  ch.  18,  §53;  Comp. 
S5,   where,   however,   the   court   said  Laws  1915,  §  12625. 

that    it    would   have    beeu   a   proper 
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sufficient  time  for  deliberation,  and  the  court  becomes 
satisfied  that  there  is  no  prospect  of  their  agreeing  upon 
a  verdict  by  further  discussion,  it  is  the  duty  of  the  court 
to  discharge  them;  and  the  cause  will  then  stand  for  a 
retrial.  No  other  general  rule  can  be  laid  down  as  to 
wdiat  is  a  reasonable  time,  and  the  courts  of  this  state  do 
not  seem  to  have  attempted  so  to  do. 

Where  the  language  or  methods  adopted  by  the  trial 
judge  have  a  tendency  to  coerce  an  agreement,  the  ver- 
dict will  be  set  aside.**  But  merely  giving  directions,  on 
adjourning  Saturday  afternoon,  as  to  a  sealed  verdict  if 
the  jury  agreed,®^  or  merely  instructing  the  jury  after 
they  have  been  out  several  hours  as  to  their  duty  as  to 
reconciling  their  views  and  arriving  at  a  verdict,'^  is  not 
error. 

§  54.  Civil  liability  of  jurors  for  misconduct. 

The  statute  in  this  state  provides  that,  if  any  person 
drawn  as  a  juror  shall  take  anything  to  give  his  verdict 
or  shall  receive  any  gift  or  gratuity  whatever  from  any 
party  to  a  suit  for  the  trial  of  which  such  person  has 
been  drawn  or  summoned,  he  shall,  in  addition  to  any 
criminal  punishment  to  which  he  may  be  subject  by  law% 

84  Goodsell    v.    Sceley,    46    Mich.  85  Stevenson  v.  Detroit  &  M.  Ky. 

62;i;  Pierce  v.  Pierce,  38  Mich.  412;  Co.,  118  Mich.  651. 

Stoiult   V.    Shepherd,    73   Mich.   588,  86  Pierce  v.  Eehfuss,  35  Mich.  53. 

instruction  tending  to  censure  jurors  See   Eichardson  v.  Detroit  &  M.  E. 

who    do    not   yield    to    the   majority  Co.,  182  Mich.  206,  where,  the  jury 

held  error.  disagreeing  as  to  the  damages,  the 

Instructions  held  proper,  see  Baker  court  instructed  them  that  "verdicts 

V.  Mohl,  191  Mich.  516,  522;  Knapp  in  this  class  of  cases  are  always  the 

V.   Chicago   &   W.   M.   Ey.    Co.,    114  result   of  compromises,"   and  urged 

Mich.  199;  Kelly  v.  Emery,  75  Mich.  them  '"if   possible,   to   try   and   get 

147.  together   upon   a   verdict,"   and   the 

Instruction   as   to   cost   to  county  remarks    were    held    not    prejudicial 

of     trial     criticized     but     held     not  error, 
ground  for  reversal  in  Snowden   v. 
Detroit,    etc.,    E.     Co.,    194    Mich. 
87,  91. 
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be  liable  to  the  party  aggrieved  thereby  in  ten  times  the 
amount  or  value  of  the  thing  which  he  has  taken  or  re- 
ceived, in  addition  to  the  actual  damages  sustained 
thereby.*'^  No  juror  can  lawfully  be  questioned  for  any 
verdict  rendered  by  him,  nor  will  he  be  subject  to  any 
action,  civil  or  criminal,  on  account  of  his  verdict,  except 
to  indictment  for  corrupt  conduct  in  rendering  his  ver- 
dict in  the  cases  prescribed  by  law.*' 

X.  Waiver  of  Objections 

§  55.  By  failure  to  object. 

Irregularities  during  the  trial,  or  before  the  jury  re- 
turn their  verdict,  ordinarily  are  waived  w^here  no  objec- 
tion thereto  is  made  at  the  time.*^ 

TROVER  AND  CONVERSION 

§  1.  Form    of   action    abolished. 

§  2.  Origin  and  nature  of  action. 

§  3,  When  lies. 

§  4.  Title  or  possession  of  plaintiif . 

§  5.  Conversion  as  element  of  action. 

§  6.  Pleading. 

§  7.  General  issue. 

Cross-References:  Eeplbvin;  Limitation  of  Actions;  Costs;  Joinder 
OP  Cau.ses  op  Action;  Abatement;  Executions;  Exemptions. 

§  1.  Form  of  action  abolished. 

The  action  of  trover  has  been  abolished  by  statute  in 
this  state,*  and,  for  the  causes  of  action  for  wiiich  trover 
was  formerly  the  only  ]iroper  form,  tlie  action  of  trespass 
on  the  case  must  be  brought.  However,  the  principles 
pertaining  to  the  action  of  trover  control  the  suit  upon 
the   cause   of  action   in   the   form  now   required  to  be 

87Jud.   Act,   ch.   18,    §54;    Comp.  Corporation,    187    Mich.    :{3.3,    where 

Laws  1915,  §12626.  irregularity  was  in  connection  with 

88Jud.   Act,   ch.    18,    §41;    Comp.  sending  communication  to  jury  room. 

Laws  1915,  §1261."^;  Welch  v.  Trib-  See  also  Error,  Writ  op. 

une  Pub.  Co.,  83  Mich.  661.  Uud.    Act,    eh,    11,    §1;     Comp. 

89  Silverstone    v.    London     Assur.  Laws  1915,  §12350. 
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adopted,   and  therefore  a  consideration  of  those  prin- 
ciples and  of  the  former  scope  of  the  action  is  essential. 

§  2.  Origin  and  nature  of  action. 

The  action  of  trover,  or  conversion,  was,  in  its  origin, 
an  action  of  trespass  on  the  case  for  the  recovery  of  dam- 
ages against  a  person  who  had  found  goods  and  refused 
to  deliver  them  on  demand  to  the  owner,  but  converted 
them  to  his  own  use;  from  which  word  ''finding" 
(trover),  the  remedy  is  called  an  action  of  trover.  The 
circumstance  of  the  defendant  not  being  at  liberty  to 
wage  his  law  in  this  action,  and  the  less  degree  of  cer- 
tainty requisite  in  describing  the  goods,  gave  it  so  con- 
siderable an  advantage  over  the  action  of  detinue 
(which,  before  3  &  4  Wm.  IV,  c.  42,  was  subject  to  the 
defense  of  wager  of  law)  that,  by  a  fiction  of  law,  actions 
of  trover  were  at  length  permitted  to  be  brought  against 
any  person  who  had  in  his  possession,  by  any  means 
whatever,  the  personal  property  of  another  and  sold  or 
used  it  without  the  consent  of  the  owner,  or  refused  to 
deliver  it  when  demanded.  The  statement  of  the  finding, 
or  trover,  was  latterly  immaterial  and  not  traversable. 
The  injury  lies  in  the  conversion  and  de])rivation  of  the 
plaintiff's  property,  which  is  the  gist  of  the  action.  In 
general,  it  is  an  action  for  the  recovery  of  damages  to  the 
extent  of  the  plaintiff's  right,  as  against  the  defendant,  in 
the  thing  converted,  and  not  for  the  specific  recoveiy  of 
the  thing  itself,  which  is  the  purpose  of  the  action  of 
replevin  and  formerly  also  of  the  action  of  detinue.^ 

§  3.  When  lies. 

This  action  is  confined  to  the  conversion  of  goods  or 
personal  chattels.  It  will  not  lie  for  chattels  attaclied 
to  the  realty  in  such  a  manner  as  to  form  a  part  of  it.^ 
Thus,  it  will  not  lie  against  a  railroad  company  for  ties 

2  1    Chit.   PI.    164;    Cooley,   Torts,  3  Detroit,  etc.,  R.  Co.  v.  Busch,  4.'? 

516.  Mich.    571;    Morrison    v.    Berry,    42 
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placed  ill  the  bed  of  the  road  before  the  road  was  de- 
livered to  the  company.*  But  where  trees  or  growing 
crops  or  ore  or  the  like  have  been  severed  and  taken  from 
the  realty,  trover  will  lie  therefor.*  It  lies  for  the  con- 
version of  a  promissory  note,^  of  a  note  payable  in  chat- 
tels,' of  a  bank  clieck,^  shares  of  stock,®  of  a  stock  certi- 
ficate,^°  to  recover  the  value  of  goods  obtained  by  the 
defendant  by  fraud  or  deceit  practiced  upon  the  plain- 
tiff," to  recover  the  value  of  coal  or  ore  mined,^^  or  of 
timber  ^^  or  growing  crops  ^*  severed  from  the  realty  un- 
lawfully. 


Mich.  389;  Overton  v.  Williston, 
31  Pa.  St.  155;  Thweat  v.  Stamps, 
67  Ala.  96. 

4  Detroit,  etc.,  E.  Co.  v.  Busch,  43 
Mich.  571;  Knowlton  v.  Johnson,  37 
Mich.  47;  Morrison  v.  Berry,  42 
Mich.  389;  Raddiu  v.  Arnold,  116 
Mass.  270;  Woodruff  &  Beach  Iron 
Works  V.  Adams,  37  Conn.  233; 
Peirce  v.  Goddard,  22  Pick.  (Mass.) 
559. 

8  Freeman  v.  Underwood,  66  Me. 
229;  Riley  v.  Boston  Water  Power 
Co.,  11  Cush.  (Mass.)  11;  Greeley  v. 
Stilson,  27  Mich.  153;  Final  v. 
Backus,  18  Mich.  218;  Weldon  v. 
Lytle,  53  Mich.  1 ;  Hartford  Iron 
Min,  Co.  V.  Cambria  Min.  Co.,  93 
Mich.   90. 

6  Rose  V.  Lewis,  10  Mich.  483; 
Hogue  V.  Wells,  180  Mich.  19;  Day 
V.  Whitney,  1  Pick.  (Mass.)  502; 
Jarvis  v.  Rogers,  15  Mass.  389; 
Tucker  v.  Jewett,  32  Conn.  563 ;  Al- 
lison V.  King,  25  Iowa  56;  Fell  v. 
McHenry,  42  Pa.  St.  41. 

7  Hicks  V.  Lyle,  46  Mich.  488. 

8  Tidey  v.  Kent  Circuit  Judge,  179 
Mich.  580. 

9  Morton  v.  Preston,  18  Mich. 
60;  Hubboll  v.  Blandy,  87  Mich. 
209;     McDonald    v.    McKinnon,    92 


Mich.  254;  Daggett  v.  Davis,  53 
Mich.  35;  Smith  v.  Thompson,  94 
Mich.  381;  Allen  v.  Dubois,  117 
Mich.  115;  Hine  v.  Commercial 
Bank,  119  Mich.  448;  Seymour  v. 
Ives,  46  Conn.  109;  Bank  of  Utica 
V.  Smalley,  2  Cow.  (N.  Y.)  770; 
Barrowcliffe  v.  Cummins,  66  Hun 
(N.  Y.)  1;  Anderson  v.  Nicholas, 
28  N.  Y.  600. 

10  Daggett  V.  Davis,  53  Mich.  35 ; 
Kortright  v.  Buffalo  Commercial 
Bank,  20  Wend.  (N.  Y.)  91;  Barry 
V.  Calder,  48  Hun  (N.  Y.)  449;  Ba- 
ker V.  Wasson,  53  Tex.  155. 

11  Heineman  v.  Steiger,  54  Mich. 
232;  Beebe  v.  Knapp,  28  Mich.  53. 

12  Hartford  Iron  Min.  Co.  v.  Cam- 
bria  Iron   Min.    Co.,    93   Mich.    90 
Forsyth   v.   Wells,   41   Pa.    St.   291 
Wood    V.    Morewood,    3   Q.    B.   440 
Northam  v.  Bowden,  32  Eng.  Law  & 
Eq.  559. 

13  Final  v.  Backus,  18  Mich.  218; 
Wood  V.  Elliott,  51  Mich.  320; 
Thompson  v.  Moiles,  46  Mich.  42; 
Gates  v.  Rifle  Boom  Co.,  70  Mich. 
309;  Ayres  v.  Hubbard,  71  Mich. 
594;    Clink  v.  Gunn,  90  Mich.   135; 

Heard  v.  James,  49  Miss.  236; 
Foote  V.  Merrill,  54  N.  H.  490. 

14  Weldon   v.  Lytle,  53   Mich.   1; 
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§  4.  Title  or  possession  of  plaintiff. 

In  order  to  support  this  action,  the  plaintiff  must,  at 
the  time  of  the  conversion,  have  had  a  complete  prop- 
erty, either  general  or  special,  in  the  chattel,  and  also 
the  actual  possession  or  the  right  to  the  immediate  pos- 
session of  it.^^  One  who  had  neither  possession  nor  the 
immediate  right  to  it  cannot  maintain  trover.^^  Yet, 
although  the  action  is  founded  upon  the  right  of  prop- 
erty, if  this  right  exist  relatively  as  against  the  defend- 
ant, it  need  not  be  absolute  as  against  the  world;  it  is 
enough  if  the  right  of  the  plaintiff  be  better  than  that  of 
the  defendant,  whatever  it  may  be  with  regard  to  the 
rest  of  the  world;  so  that  possession  will  be  sufficient  evi- 
dence of  right  as  against  all  who  have  neither  right  nor 
rightful  possession, — that  is,  mere  strangers  or  inter- 
meddlers." 

Special  property,  in  a  strict  sense,  may  be  said  to  con- 
sist in  the  lawful  custody  of  the  goods  with  a  right  of 
detention  against  the  general  owner.^'     And  where  the 

Jackson    v.    Evans,    44    Mich.    510;  16  Axford    v.    Mathews,    43    Mich. 

Farrant  V.  Thompson,  5  Barn.  &  Aid.  327;    Foster    v.    Lumberman's    Min. 

826;    Davis  v.   Barnes,   3   Mo.   101;  Co.,  68  Mich.   188;   Hance  v.  Titta- 

Millcr    V.    Havens,    51    Mich.    482;  bawassee  Boom   Co.,  70  Mich.  227; 

Harris  v.  Frink,  49  N.  Y.  24;  Simp-  Heilwig  v.   Nybeck,   179   Mich.   292. 

kins  V.  Rogers,  15  111.  397.  17  Cullen  v.  O'Hara,  4  Mich.  132; 

15  1   Chit.   PI.   167;    Coolcy   Torts,  Derby     v.     Gallup,     5     Minn.     119; 

442;  Bish.  Non-Cont.  Law,  sec.  397;  Burke  v.   Savage,  13  Allen   (Mass.) 

Tiff.  Jus.  Guide,  sec.  632;  2  Greenl.  408;       Armory      v.      Dolamirie,      1 

Ev.   sec.   637;    Stephenson   v.   Little,  Strange   505;    Duncan   v.   Spear,   11 

10  Mich.  433;   Kibble  v.  Lawrence,  Wend.     (N.    Y.)     54;    Faulkner    v. 

51    Mich.    569;    Stevenson    v.    Fitz-  Brown,  13  Wend  (N.  Y.)  63. 

gerald,    47    Mich.    166;    Caniield    v.  18  2  Greenl.  Ev.  sec.  637.     It  may 

W.  J.  Gould  &  Co.,  115  Mich.  461;  be  either  a  qualified  right  or  interest 

Wright    V.    Starks,    77    Mich.    221 ;  in  the  thing  itself,  or  one  annexed 

McGraw    v.    Bishop,    85    Mich.    72;  to  or  connected  with  it,  such  as  that 

Eureka  Iron  &  Steel  Works  v.  Bres-  of    carrier,    factor    or    bailee,    or    it 

nalian,    66    Mich.    489;    McGraw    v.  may   be  that   of   a   mere   gratuitous 

Sampliuer,   107   Mich.    141.  loanee    or    simple    custodian    of    the 

Principal     may     maintain     action  property.    26  Am.  &  Eng.  En(\  Law, 

against  his  agent.     Hogue  v.  Wells,  761. 
180  Mich.   19. 
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plaintiff  has  a  special  property,  he  may  maintain  this 
action  against  even  the  general  owner,  if  he  wrongfully 
deprives  him  of  the  possession. ^^  If  the  plaintiff  has  only 
a  special  property,  there  must  ordinarily  be  evidence  of 
actual  possession;  but  the  general  property  has  posses- 
sion annexed  to  it  by  construction  of  law.^**  The  person 
who  has  the  general,  and  not  merely  a  special,  property 
in  a  personal  chattel  may  support  trover,  although  he  has 
never  had  the  actual  possession.^^ 

A  mortgagee  of  chattels  may  maintain  trover  for  their 
conversion,  even  before  condition  broken;®^  or  a  vendor 
entitled  to  rescind  a  sale  for  fraud  on  the  vendee's  part 
against  a  mortgagee  of  the  chattels ;  ^^  or  an  executor  or 
administrator  for  goods  converted  during  the  lifetime  of 
the  decedent ;  ^*  or,  in  general,  a  wife  for  property  of  her 
husband  exempt  from  execution  which  he  cannot  encum- 
ber without  her  consent ;  ^^  or  an  assignee  for  the  bene- 
fit of  creditors  for  conversion  of  chattels  after  the  as- 
signment ;  ^^  or  an  officer  who  has  seized  property  and 
left  it  with  a  custodian;^'''  or  the  custodian  who  has  re- 
ceipted to  the  officer  for  it,^^  or  a  bailor  where  the  bailee 

19  2  Greenl.  Ev.  sec.  637;  Haugh-  Mieh.  530;  Ganong  v.  Green,  64 
ton  V.  Buseh,  101  Mich.  267;  4  Am.  Mich.  488;  Cutler  v.  Hake,  47 
&  Eng.  Enc.  Law,  117;  Eoberts  v.  Mich.  80;  Wright  v.  Starks,  77 
Wyatt,  2  Taunt.  268;  MeConnell  v.  Mich.  221;  McGraw  v.  Bishop,  85 
Ma.xwell,  M  Blackf.  (lud.)  419;  Mich.  72;  Grove,  v.  Wise,  39  Mich. 
Jones  V.  McNeil,  2  Bailey  (S.  C.)  161;  Gary  v.  Hewitt,  26  Mich.  229; 
466.  Ganfield  v.  W.  J.  Gould  &  Co.,  115 

20  2  Greenl.  Ev.  .sec.  640;   26  Am.  Mich.  461. 

&  Eng.  Enc.  Law,  762.  23  Edaon  v.  Hudson,  8.!  Mich.  450. 

The  cases  of  a  factor  and  that  of  24  Rogers    v.    Windoes,    48    Mich, 

a  mortgagee,  who  may  bring  trover  628;    Movtoii   v.    Preston,    18    Mich, 

although  they  never  had  the  actual  60. 

possession,    are    regarded    as   excep-  26  IngersoU     v.     Gage,    47     Mich, 

tions  to  the  general  rule.    Everett  v.  121. 

Saltus,    15    Wend.     (N.    Y.)     474;  26  Coots  v.  Radford,  47  Mich.  37. 

Stirling   v.   Vaughan,   11   Ea.st  626;  27  Witherspoon  v.  Clegg,  42  Mich. 

McGraw  v.  Bishop,  85  Mich.  72.  484. 

21  1  Chit.  PI.  171.  28Burk  v.  Webb,  32  Mich.  173. 

22  Worthington      v.      Hanna,      23 
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has  used  the  chattel  in  an  unauthorized  way  or  to  a 
greater  extent  than  authorized.^® 

A  riglit  of  action  in  trover  is  assignable,^"  and  the  as- 
signee may  sue  in  his  own  name.^^ 

§  5.  Conversion  as  element  of  action. 

To  recover  in  an  action  of  trover,  the  plaintiff,  besides 
having  to  prove  property  in  himself  and  a  right  of  pos- 
session at  the  time  of  the  conversion,  must  also  show  a 
conversion  of  the  thing  by  the  defendant  to  his  own  use.^^ 
If  the  defendant  acquired  possession  in  a  lawful  manner, 
there  must  generally  be  a  demand  of  the  thing  by  the 
plaintiff,  and  a  refusal  upon  the  part  of  the  defendant  to 
deliver  it  up,  to  constitute  a  conversion,  and,  in  all  cases 
in  which  the  plaintiff  is  not  prepared  to  prove  a  wrong- 
ful taking  or  disposition  of  the  property  by  the  defend- 
ant, he  must  prove  a  demand  and  refusal.^^  Demand 
and  refusal,  however,  do  not  of  themselves  constitute  a 
conversion,  but  are  evidence  of  a  conversion  to  go  to  the 
jury.«* 

A  conversion,  in  the  law  of  trover,  has  been  well  said 
to  consist  in  any  unauthorized  dealing  with  the  goods  of 

29  Baxter  v.  Woodward,  191  Mich.  ney,  96  Mich.  617;  Knowles  v. 
379.  Smith,  190   Mich.   409. 

30  Final  v.  Backus,  18  Mich.  218;  33  Thompson  v.  Moesta,  27  Mich. 
Brady  v.  Whitney,  24  Mich.  154;  182;  Bodgers  v.  Brittain,  39  Mich. 
Grant  v.  Smith,  26  Mich,  201;  Day-  477;  Ingersoll  v.  Barnes,  47  Mich, 
ton  V.  Fargo,  4.5  Mich.  153.  104;      Felcher     v.     McMillan,     10:5 

31  Final  V.  Backxis,  18  Mich.  218;  Mich.  494;  Hennos  v.  Chas.  Heb- 
Orant  v.  Smith,  26  Mich.  201;  Up-  ard  &  Sons,  169  Mich.  670;  McDon- 
ham  V.  Dickinson,  38  Mich.  338.  aid   v.   MacKinnon,    104   Mich.   428; 

32  2  Greenl.  Ev.  sec.  636;  Eureka  Paniell  v.  Piings,  190  Mich.  638; 
Iron  &  Steel  Works  v.  Bresnahan,  Williams  v.  Rogers,  110  Mich.  418; 
66  Mich.  489;  Bendetson  v.  Moody,  Baxter  v.  Woodward,  191  Mich.  379. 
100  Mich.  553;  Hennes  v.  Charles  34  Daggett  v.  Davis,  53  Mich.  35; 
Hebard  &  Sons,  169  Mich.  670;  Fekher  v.  McMillan,  103  Mich.  494; 
Crozier  v.  Patrick,  98  Mich.  349;  Timm  v.  Cass  Circuit  Judge,  192 
Galvin  v.  Galvin  Brass  &  Iron  Mich.  508;  Baxter  v.  Woodward,  191 
Works,  81  Mich.  16;  Kenney  v.  Ran-  Mich.  379. 
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another  by  one  in  possession,  wliereby  the  nature  or  qual- 
ity of  the  goods  is  essentially  altered,  or  by  which  one 
having  the  right  of  possession  is  deprived  of  all  sub- 
stantial use  of  the  goods,  permanently  or  temporarily.^^ 
Conversion  does  not  necessarily  imply  a  complete  and 
absolute  deprivation  of  property;  there  may  be  a  de- 
privation which  is  only  partial  or  temporary  and  where 
the  property  of  the  plaintiff  remains  in  or  is  restored  to 
him.*^  An  illusti'ation  is  where  one  hires  a  horse  for  one 
use  and  puts  it  to  anotlier.^'  The  difference  between  such 
a  case  and  one  in  which  the  property  is  wholly  made  way 
with  is  one  affecting  the  damages  only;  the  damages  go 
to  the  whole  value  of  the  property  in  the  one  case,  and 
are  commonly  less  in  the  other.^® 


36  26  Am.  &  Eng.  Enc.  Law.  714. 

36  Daggett  V.  Davis,  53  Micb.  35; 
citing  Liptrot  v.  Holmes,  1  Ga.  381, 
391;  Fisher  v.  Kyle,  27  Mich.  454; 
Hall  V.  Corcoran,  107  Mass.  251; 
McGraw  v.  Sampliner,  107  Mich. 
141.  And,  in  general,  as  to  what 
will  constitute  a  conversion,  see 
Scudder  v.  Anderson,  54  Mich.  122; 
Monroe  v.  Whipple,  56  Mich.  516; 
Tuttle  V.  Campbell,  74  Mich.  654; 
Haughton  v.  Busch,  101  Mich.  267; 
McDonald  v.  McKinnon,  92  Mich. 
254;  104  Mich.  428;  Daggett  v. 
Davis,  53  Mich.  35;  Gibbons  v.  Far- 
well,  63  Mich.  344;  Wood  v.  Elliott, 
51  Mich.  320;  Wcklon  v.  Lytle,  53 
Mich.  1;  Wheeler  v.  Wallace,  53 
Mich.  364;  Bowser  v.  Birdsell,  49 
Mich.  5;  Carroll  v.  McCleary,  19 
Mich.  93;  Morton  v.  Preston,  18 
Mich.  60;  Webb  v.  Mann,  3  Mich. 
139;  Fiqiiet  v.  Allison,  12  Mich. 
328;  Tolan  v.  Hodgeboom,  38  Mich. 
624;  McLaughlin  v.  Salley,  46  Mich. 
219;  Erwin  v.  Clark,  13  Mich.  10; 
Bray  v.  Bray,  30  Mich.  479 ;  Grove  v. 
Wise,  39  Mich.  161;   Bates  v.  Stan- 


sell,  19  Mich.  91;  Cook  v.  Hopper, 
23  Mich.  511;  Mulholland  v.  Kelsey, 
166   Mich.    269. 

37  Daggett  V.  Davis,  53  Mich.  35; 
Fisher  v.  Kyle,  27  Mich.  454;  Bax- 
ter V.  Woodward,  191  Mich.  379. 

38  Daggett  V.  Davis,  53  Mich.  35; 
McGraw  v.  Sampliner,  107  Mich. 
141. 

The  general  rule  is  that  a  de- 
fendant in  trover,  against  whom 
damages  are  given  for  the  full  value 
of  the  property  converted,  gets  title 
to  the  property  either  by  the  judg- 
ment itself  or  by  its  payment.  As 
a  matter  of  course,  no  one  has  a 
right  to  full  damages  unless  he  is  in 
such  a  position  that  title  will  thus 
pass  from  him  at  the  time  of  the 
trial  and  judgment.  The  utmost 
that  a  party  can  claim,  who  has 
transferred  his  title,  would  be  dam- 
ages analogous  to  those  rendered 
where  the  property  has  been  re- 
stored and  accepted.  These  would 
be  nominal  damages  only,  unless 
there  has  been  some  spei-ial  dam- 
age  caused    by   the   taking   and   de- 
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§6.  Pleading. 

In  trover  the  declaration  formerly  stated  that  the 
plaintiff  was  possessed  of  the  goods,  etc.,  in  question, 
that  he  casually  lost  them,  and  that  the  defendant  found 
them  and  converted  them  to  his  own  use.^*  However,  the 
statement  of  losing  and  finding  may  now  be  omitted.  The 
precise  nature  of  plaintiff's  title,  or  the  evidence  of  it, 
need  not  be  set  forth ;  *°  and  where  the  suit  is  by  an 
assignee  he  need  not  set  forth  the  assignment  to  him.*^ 
So  it  is  not  necessarj^  to  set  forth  how  or  in  what  way  or 
by  what  means  the  conversion  was  accomplished.*^  The 
facts  creating  the  exemption  need  not  be  set  forth  in 
trover  against  an  officer  for  levying  on  exempt  goods." 
Where  the  action  is  to  recover  goods  or  other  things  for- 
feited by  statute,  or  received  contrary  to  the  provisions 
of  any  statute,  reference  to  the  statute  without  setting 
forth  the  special  matter  is  sufficient." 

Form  of  Count  for  Conversion 

The  plaintiff  says: 

1.  That  the  said  defendant,  heretofore,  to  wit,  on ,  with  force  and 

arms,  to  wit,  at ,  seized  and  carried  away  certain  goods  and  chattels, 

to  wit, ,  of  him,  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 

of dollars,  and  converted  the  same  to  his  own  use. 

Another  Form 

The  plaintiff  says: 

1.  That  the  said  plaintiff  heretofore,  to  wit,  on   ,  at ,  was 

lawfully  possessed,  as  of  his  own  property,  of  certain  goods  and  chattels, 

tention.    Brady  v.  Whitney,  24  Mich.  42  Smith    v.    Thompson,   94    Mich. 

irA.  381. 

The  title  does  not  pass  until  the  43  Hutchinson     v.     Whitmore,     90 

judgment  is  satisfied.     John  A.  Tol-  Mich,     255     (overruling    Mc<^oy    v. 

man  Co.  v.  Waite,  119  Mich.  341.  Brennan,   61   Mich.   362). 

39  Arch.  PI.  94.  44  Jud.    Act,    eh.    35,    §7;    Comp. 

40  Harvey  v.  McAdams,  32  Mich.  Laws  1915,  §13399;  Harvey  v.  Mc- 
472;  Warren  v.  Dwyer,  91  Mich.  Adams,  32  Mich.  472;  Smith  v. 
414;  Williams  v.  Raper,  67  Mich.  Thompson,  94  Mich.  381;  Beebe  v. 
427.  Knapp,  28  Mich.  53;  Ward  v.  Carp 

41  Warren  v.  Dwyer,  91  Mich.  414.  River  Iron  Co.,  47  Mich.  65. 
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to   wit    (describe   them),   of   great   value,   to   wit,   of   the   value   of    

dollars.  2.  That  the  same  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  place  aforesaid,  came  to  the  possession  of  the  said  defendant.  3.  That 
the  said  defendant,  well  knowing  the  same  to  be  the  property  of  the  said 
plaintiff,  has  not  as  yet  delivered  the  same,  or  any  or  either  of  them,  to 
the  said  plaintiff,  although  often  requested  so  to  do.  4.  That  the  said  de- 
fendant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  place 
aforesaid,  converted  and  disposed  of  the  same  to  his  own  use. 

Form  Permitted  by  Circuit  Court  Rules 

(Title  of  court  and  cause.) 
The  plaintiff  says: 

1.  That  the  defendant  is  a  jeweler. 

2.  That,  on    ,   19..,  the  plaintiff   delivered  his  watch   to   the   de- 
fendant to  be  repaired. 

.">.  That,    on     ,     19..,    the     defendant    wrongfuUy    deprived     the 

plaintiff  of  said  watch  by  selling  the  same  to  E.  F.  (or,  by  refusing  to  give 
it  up  to  the  plaintiff  on  demand,  or  as  the  case  may  be). 

4.  That  the  value  of  said  watch  was dollars. 

5.  Wherefore,  etc. 

§  7.  General  issue. 

In  trover,  the  general  issue  was  ''not  guilty."  This 
plea,  under  the  general  rules  of  practice  of  4  Wm.  IV, 
operated  as  a  denial  of  the  conversion  only,  but  not  of 
the  plaintiff's  title  to  the  goods."  But  these  rules  were 
not  adopted  into  the  Michigan  practice,  and  the  general 
issue  in  this  state  in  actions  of  trover,  as  formerly  in 
England,  put  the  whole  declaration  in  issue.  Under  it, 
the  defendant  might  prove  by  any  competent  evidence 
that  the  title  to  the  goods  was  in  himself,  either  absolute- 
ly as  general  owner  or  specially,  as  bailee  or  by  way  of 
lien,  or  that  the  title  was  in  a  third  person.*®  But  in  ac- 
tions for  goods  taken  in  attachment  against  a  third  per- 
son, the  officer  must  give  notice  under  the  general  issue 

45  1   Chit.   PI.   530.  Chapin,    22    Mich.    275;    Abbott    v. 

46Heilwig   v.   Nybeek,    179   Mich.  Chaffee,    83    Mich.    2.56;    Wessels   v. 

292;   Eureka  Iron  &  Steel  Works  v.  Beeman,    87    Mich.    481;    Rogers    v. 

Bresnahan,    66   Mich.    489;    Thomas  Robinson,    104    Mich.    329. 
V.  Watt,  104  Mich.  201;  Stephenson  AflBrmative  defenses  generally,  see 

V.    Little,    10    Mich.    433;    Dean    v.  Pleading. 
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in  order  to  admit  evidence  of  justification  thereunder,*' 
and  so,  in  an  action  for  conversion  against  a  sheriff  who 
has  levied  under  a  fieri  facias,  if  the  act  of  conversion 
be  the  seizure  of  goods.  But  if  the  conversion  be  the  sale 
of  the  goods,  the  justification  may  be  given  in  evidence 
without  notice  under  the  plea  of  the  general  issue." 

TRUSTS  AND  TRUSTEES 

See  Limitation  of  Actions;  Commencement  op  Actions;  Abatement 
AND  Revival;  Garnishment;  Ejectment. 

USE  AND  OCCUPATION 

See  Pleading,  §  62. 

VACATION 

See  Judges;  Clerks  of  Court;  Judgment;  Executions. 

VALUE 

See  Homestead;  Ejectment. 

VARIANCE 

See  Pleading;  Affidavits;  Attachment;  Eeplevin;  Amendments  and 
Defects  Cured  by  Verdict. 

VENDORS 

Sec  Ejectment;  Summary  and  Special  Proceedings  to  Recover  Pos- 
session OF  Land. 

VENUE 

§  1.  In  general. 

§  2.  Actions  relating  to  real  property  and  replevin. 

§  3.  Per.sonal  actions  not  otherwise  provided  for. 

§  4.  Actions  again.st  railroad  companies. 

§  5.  Actions  against  insnrance  or  bonding  companies. 

47  Fry    v.    Soper,    .39    Mich.    727;       Bresnahan,  66  Mich.  489,  and  eases 
Frankcl  v.  Coots,  41   Mich.  75.  cited. 

48  Eureka  Iron  &  Steel  Works  v. 
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§    6.  Actions  against  foreign  corporations. 

§    7.  Actions  against  telegraph,  telephone  or  express  companies. 

§    8.  Actions  against  maritime  or  navigation  defendants. 

§    9.  Actions  against  officers  or  subordinates. 

§  10.  Actions  for  penalty  or  forfeiture. 

§  11.  Actions  on  probate  bonds. 

§  12.  Attachment  suits. 

§  13.  Actions  against  municipal  corporations. 

§  14.  Waiver  of  objections  to  bringing  action  in  wrong  county. 

Cross-JReferences:  Change  of  Venue;  Commencement  of  Actions; 
Attachment;   Affidavits;  Appearance. 

§  1.  In  general. 

The  statute  fixes  at  length  the  county  in  wliich  actions 
must  be  brought.  The  Judicature  Act  changed  the  law 
as  it  existed  before  in  regard  to  actions  against  street 
railway  and  railroad  corporations.^ 

In  legal  phraseology,  "venue"  means  the  county 
where  a  cause  is  to  be  tried.''  Transitory  actions  are 
those  in  which  the  cause  of  action  is  such  as  may,  in  its 
nature,  have  originated  anywhere;  and  are  properly 
brought  in  any  county  where  one  of  the  party  resides, 
or,  in  some  instances,  where  defendant  may  be  found. 
Local  actions  are  defined  to  be  those  in  which  all  the  ma- 
terial facts  on  which  they  rest  are  local ;  or  such  as  could 
have  accrued  only  in  a  particular  place  or  county;  are 
those  which  must  be  tried  in  tlie  county  where  the  sub- 
ject of  the  action  is  situated. 

§  2.  Actions  relating-  to  real  property  and  replevin. 

By  statute,  "actions  for  the  recovery  of  any  real 
estate,  or  the  possession  thereof;  for  trespass  on  lands; 
and  for  injuries  to  real  estate  and  actions  of  replevin 
shall  be  commenced  and  tried  in  the  county  where  tlie 
subject  of  the  action  shall  be  situated."'  This  does  not 
mean,  liowever,  that  the  fact  that  title  to  lands  is  in 

ISee   §4,  post.  3  Jud.   Act,  ch.   10,   §1,  subd.   1; 

2  Sullivan  v.   Hall,  86  Mich.   7.  Comp.  Laws  1915,  §12340,  subd.  1. 

2  Abbott— 48 
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issue  ill  a  personal  action  requires  such  action  to  be 
brought  in  the  county  where  the  subject  of  the  action  is 
situated.*  The  ''real  estate"  referred  to  in  this  statute 
must  be  the  real  estate  of  the  plaintiff,  an  interest  or 
property  distinct  from  that  of  the  public  at  large,  and 
which  may  be  acquired  by  purchase,  grant  or  prescrip- 
tion, and  conveyed  or  disposed  of  as  property.®  An 
action  for  obstructing  a  navigable  stream  is  not  within 
this  statute,  it  not  being  an  action  "for  injury  to  real 
estate. ' '  ^  But  where  plaintiff  w^aives  a  trespass  and 
brings  assumpsit,  as  authorized  by  statute,  the  action  is 
transitoiy  and  need  not  be  brought  in  the  county  where 
the  subject  of  the  action  is  situated.'  AVhere  the  county 
line  coincides  with  the  boundary  line  of  the  parties,  an 
action  for  obstructing  the  flow  of  water  may  be  brought 
in  the  county  of  the  injured  party.' 

§3.  Personal  actions  not  otherwise  provided  for. 

All  actions  founded  upon  wrongs,  and  contracts,  ex- 
cept as  otherwise  provided,  shall  be  commenced  and  tried 
in  the  county  where  one  of  the  parties  shall  reside  at  the 
time  of  commencing  such  action.^  This  provision  re- 
(luiring  transitory  actions  to  be  tried  in  the  county  where 
one  of  the  parties  reside  at  the  time  of  the  commencement 
of  the  action  was  intended  to  save  defendants  from  vexa- 
tious suits  in  places  remote  from  their  homes  and  to  se- 
cure them  the  privilege  of  being  sued  either  at  home  or 
in  the  home  county  of  the  plaintiff,  who  is  also  regarded 
as  being  entitled  to  some  consideration.     But  this  re- 

4  Busch  V.  Ncster,  62  Mich.  381.  9  Jud.   Act,  ch.   10,   §  1,  subd.   2 ; 

6  Barnard    v.    Hinkley,    10    Mich.  Comp.  Laws  1915,  §  12340,  subd.  2. 

458,  holding  right  of  navigation  in  Trover  for  logs  cut  from  land  is 

a  public  river  not  real  estate.  a     transitory     action.       Greeley     v. 

6  Barnard    v.    Hinkley,    10    Mich.  Stilson,  27  Mich.   155. 

458.  Actions   on  commercial   paper   are 

1  Bradley  Watkins  Co.  v.  Kalania-  transitory.      Miller    v.    Hilton,    189 

zoo  Circuit  Judge,  144  Mich.  142.  Mich.  635. 

8  Thorn  V.  Maurer,  85  Mich.  569. 
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quirement  has  been  held  to  apply  only  to  actions  brought 
against  resident  defendants,  so  that  a  transitory  action 
against  a  defendant  not  residing  in  this  state  may  be 
commenced  in  any  county  in  which  service  of  process 
may  be  obtained.^"  This  is  true,  whether  the  plaintiff 
be  a  resident  of  the  county  or  not. 

§  4.  Actions  against  railroad  companies. 

Suits  may  be  commenced  against  any  street  railway  or 
railroad  company  in  any  county  where  the  principal  office 
of  such  company  within  the  state  may  be  situated,  or  in 
any  county  traversed  by  a  line  of  railroad,  owned  or 
operated  by  such  company,  or  in  any  county  in  which 
such  company  shall  be  the  owner  or  lessee  of  a  right  of 
way  for  a  line  of  road:  provided,  that  if  such  line  of 
road  traverses  the  county  of  the  plaintiff's  residence, 
suit  shall  be  brought  in  such  county.^^ 

§  5.  Actions  against  insurance  or  bonding  companies. 

Suits  may  be  commenced  against  foreign  and  domestic 
insurance  companies,  fraternal  co-operative  and  mutual 
benefit  associations,  having  for  their  object  insurance 
against  fire,  death,  sickness,  accident,  or  any  form  or 
risk  whatever;  and  against  foreign  and  domestic  surety 
and  })onding  companies,  in  the  circuit  court  of  any  coun- 
ty in  this  state,  in  which  the  plaintiff  resides,  and  in 
which  such  company  is  authorized  to  issue  policies,  or 
take  risks.^^ 

10  Atkins  v.  Boratlor,  40  Mi(>li.  statutp,  see  Pollock  v.  Detroit 
553;    Cofrode  v.   Gartner,  79   Mich.      United  Ry.,  168  Mich.  581. 

332;   Smith  v.   Provident  Sav.  Life  12Jud.  Act,  ch.  10,  §1,  subd.  4; 

Ass'n  Society,  159  Mich.  167.     See  Comp.  Laws  1915,  §12340,  .subd.  4. 

also     Jacobson     v.     "Wayne     Circnit  Rule  a])plied  to  action  against  sa- 

.Iiidgc,  76  Mich.  234.  loon    koepers    and    their    surety,    a 

11  Jud.  Act,  ch.  10,  §1,  subd.  3;  l)Onding  conii)any,  un<lpr  tlio  civil 
Comp.  Laws  1915,  §  12340,  subd.  3.  d.iniage  act,  so  as  to  authorize  serv- 

For  decision  ))pfoie  enactment  of       ice   on   bonding   company   in   county 
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§6.  Actions  against  foreign  corporations. 

In  cases  where  the  phiintiff  is  a  resident  of  the  State  of 
Micliigan,  suits  may  be  commenced  in  any  county  wliere 
the  plaintiff  resides,  against  any  corporation  not  organ- 
ized under  the  laws  of  this  state ;  and  where  the  plaintiff 
is  a  non-resident  of  the  State  of  Michigan,  where  the 
cause  of  action  accrued  within  the  State  of  Michigan, 
such  plaintiff  may  bring  action  in  the  county  where  the 
cause  of  action  accrued." 

§  7.  Actions  against  telegraph,  telephone  or  express  com- 
panies. 

Suits  may  be  commenced  against  any  corporation  do- 
ing a  telegraph,  telephone  or  an  express  business,  in  this 
state,  in  any  county  within  which  any  such  company 
maintains  an  office,  or  exchange,  for  the  transaction  of 
business." 

§  8.  Actions  against  maritime  or  navigation  defendants. 
Suits  may  be  commenced  against  any  person,  finn  or 
corporation,  whether  resident  or  non-resident,  in  the 
State  of  Micliigan,  engaged  in  the  business  of  maritime 
commerce,  or  navigation,  within  the  state,  in  the  courts 
of  any  county  in  this  state,  in  which  the  boats  of  such 
person,  firm  or  corporation,  call  and  do  business." 

§  9.  Actions  against  officers  or  subordinates. 

Suits  against  public  officers,  or  against  any  person 
specially  appointed  to  execute  orders  of  such  oflicers,  for 
any  act  done  by  them,  by  virtue  of  their  offices  respec- 
tively; and  suits  against  other  persons,  who  by  the  com- 

where   plaintiff   resided.     Taylor   v.  Montreal  Min.  Co.,  183  Mich.  541. 

Davarn,  191   Mich.  24.{.  14,Jud.  Act,  ch.  10,   §1,  subd.  6; 

ISJud,  Act,  ch.   10,   §1,  subd.   15;  Comp.  Laws  1915,   §12:540,  siibd.  0. 

Comp.  Laws  1915,  §  12;i40,  subd.  5.  16  Jud.  Act,  ch.   10,   §1,  subd.   7; 

Compare  Yund  v.  Excelsior  Wrapper  (,'oinp.  Laws  1915,  §  12.'540,  subd.  7. 
Co.,    185    Mich.    143;    Matthews    v. 
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mand  of  such  officers,  or  in  their  aid  or  assistance,  do 
anything  touching  the  duties  of  such  office,  shall  be  com- 
menced and  tried  in  the  county  where  the  fact  hap- 
pened." 

§  10.  Actions  for  penalty  or  forfeiture. 

Every  action  for  any  penalty  or  forfeiture  shall  be 
commenced  and  tried  in  the  county  wliere  the  act  was 
done,  or  where  the  act  omitted  was  required,  in  whole  or 
in  part  to  be  done,  upon  which  the  penalty  or  forfeiture 
attached.i^ 

§  11.  Actions  on  probate  bonds. 

All  suits  commenced  in  this  state  by  order  of  a  probate 
court,  upon  any  bond  required  by  law  to  be  filed  with 
such  court,  shall  be  commenced  and  tried  in  the  county 
where  such  bond  is  filed.^* 

§  12.  Attachment  suits. 

Suits  may  be  commenced  ])y  attachment  in  any  county, 
as  provided  in  the  statute  relating  to  attachment  pro- 
ceedings.^® But  in  suits  commenced  by  attachment,  the 
suit  must  be  commenced  in  the  county  in  which  one  of 
the  parties  resides,  unless  the  defendant  has  no  property 
in  such  county  or  is  a  non-resident  of  the  state.^" 

16  Jud.  Act,  ch.  10,  §1,  subd.  8;  fendaut,  for  acts  committed  by  vir- 

Comp.  Laws  191.'),  §  12340,  subd.  8;  tue  of  his  offii'e,  outside  the  county 

Davis  V.  Frankenhist  Township,  118  where  such  acts  were  done   (Graham 

Mich.  494;  Graham  v.  Montcalm  Cir-  v.  Montcalm  ('irruit  Judge,  62  Mich, 

cuit  Judge,  62  Mich.  147;   Morse  v.  147). 

Dunham,  48  Mich.  590.  17  Jud.  Act,  ch.  10,  §  1,  subd.  9; 

This  subdivision  of  the  statute  ap-  Comp.  Laws  1915,  §  12.540,  subd.  9. 

plies  where  the  act  was  done  under  18  Jud.  Act,  ch.  10,  §  1,  subd.  10; 

color  of  oflicial   duty,   altliough   the  Comp.  L.aws  1915,  §  12.'{40,  subd.  10. 

])rocess     was    defective     (Morse     v.  19  Jud.  Act,  ch.  10,  §1,  subd.  11; 

Dunham,  48  Mich.  590);  and  it  ab-  Comp.  Laws  1915,  §  12340,  subd.  11 

solutely   prohibits    the   trial   of   any  See  Attachment. 

suit  in  which  a  public  oflScer  is  de-  20  See  Attachment,  §6. 
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§  13.  Actions  against  municipal  corporations. 

A  township  can  be  sued  only  in  the  county  in  which  it 
is  situated ;  '^^  and  the  same  is  true,  in  principle,  of  cities, 
villages,  school  districts  and  other  municipal  corpora- 
tions.*^ 

§  14.  Waiver  of  objections  to  bringing  of  action  in  wrong 
county. 
After  a  defendant  in  a  transitory  action  has  pleaded 
without  raising  the  objection  that  the  action  was  brought 
in  the  wrong  county,  and  has  thus  submitted  himself  to 
the  jurisdiction  of  a  court  of  general  jurisdiction,  he  is 
deemed  to  have  waived  the  question  of  jurisdiction  of 
his  person.*' 
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21  Pack,   Woods   &   Co.   v.   Green-  23  Johnson    v.    Burke,    167    Mich, 
bush  Tp.,  62  Mich.  122.                             349,  355. 

22  But  there  may  be  a  change  of 
venue.  Hall  v.  Dickinson,  204  Mich. 
545. 


§  3  Verdict  and  Findings  1863 

II.  Findings  Where  Trial  by  Court  Without  a  Jury 

§  18.  Time  for  decision. 

§  19.  Findings  of  fact  and  law. 

§  20.  Effect  of  failure  to  find  specially  when  requested. 

§21.  Form  of  special  findings. 

§  22.  Findings  treated  as  special  verdict. 

§  23.  Practice  in  settling  special  findings. 

§  24.  Exceptions  to  findings. 

Craes-Beferenccs:  New  Trial  (irregularities  connected  with  as  ground 
for) ;  Judgment;  Trial  (proceedings  after  case  given  to  jury  and  before 
verdict  announced);  Instructions  to  Jury;  Amendments  and  Defects 
Cured  by  Verdict.  Verdict  in  Particular  Actions,  see  Ejectment; 
Replevin;   Garnishment;  etc. 

I.  Verdict 

§  1.  Kinds. 

Verdicts  are  either  general  or  special.  And  a  general 
verdict  may,  in  a  proper  case,  be  accompanied  by  special 
findings.  Special  findings  and  a  special  verdict  are  en- 
tirely different  things,  as  will  be  presently  n©ted. 

§  2.  Unanimous  agreement. 

In  this  state  all  the  jurors  must  agree  on  the  verdict. 
In  some  states,  however,  statutes  permit  a  verdict  where 
a  certain  per  cent  agree,  usually  three-fourths. 

§  3.  Delivery  and  receipt. 

When  the  jury  have  agreed,  they  return  to  the  bar  of 
the  court  and  pronounce  their  verdict.  It  Avas  formerly 
necessary  that  the  plaintitf  sliould  be  present  in  court, 
either  by  himself  or  by  his  counsel,  at  the  time  of  the 
delivery  of  the  verdict,  in  order  to  answer  the  amerce- 
ment to  which  he  was  liable,  in  case  he  failed  in  his  suit, 
as  a  punishment  for  his  false  claim.  And  after  the  amer- 
cement fell  into  disuse,  the  form  still  continued  and,  if 
the  plaintiff  did  not  appear,  no  verdict  could  be  given 
and  the  plaintiff  was  said  to  be  '* non-suit."  But,  by  a 
rule  of  court  in  this  state,  it  is  not  now  necessary  to  call 
the  plaintiff  when  the  jury  return  into  court  to  deliver 
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their  verdict,^  and  furthermore  it  is  held  that  the  receipt 
of  a  verdict  by  the  clerk  of  the  court  in  the  absence  of  the 
judge  is  a  mere  irregularity.^ 

Under  the  former  practice,  the  plaintiff  might  with- 
draw his  suit  (and  thereby  obviate  the  effect  of  a  verdict 
against  him)  at  any  time  before  the  jury  had  actually 
delivered  their  verdict,  but  now  he  has  no  right  to  sub- 
mit to  a  non-suit  after  the  defendant  has  entered  upon 
his  defense  to  the  action,  unless  the  defendant  consents 
thereto.'  This  is  true  whether  the  defendant  has  given 
notice  of  set-off  or  of  recoupment  or  has  not.  But  the 
plaintiff"  may  nevertheless  withdraw  certain  items  of 
his  claim  from  the  consideration  of  the  court  and  jury.* 

AVhere  the  jury  returns  an  irregular,  imperfect  or  de- 
fective verdict,  it  is  the  duty  of  the  court  to  further  in- 
struct them  and  diKect  their  retirement.* 

§  4.  Polling  the  jury. 

It  is  a  general  rule  that,  although  the  jury  may  have 
deposited  a  sealed  verdict  and  then  separated,  yet,  when 
their  verdict  is  delivered  in  court  and  published,  they 
must  all  be  present  in  order  that  they  may  be  polled  if 
either  party  require  it.  To  poll  the  jury  is  to  call  the 
names  of  the  members  of  the  jury  separately  and  require 
each  one  to  declare  his  verdict.  The  purpose  is  to  ascer- 
tain whether  every  juror  actually  agrees  with  what  has 
been  delivered  as  the  unanimous  verdict  of  the  jury. 
And  the  fact  that  a  party  has  consented  to  a  sealed  ver- 
dict docs  not  deprive  him  of  the  right  to  poll  the  jury. 
But  when  the  court  directs  a  verdict,  neither  party  has 
this  right,  for  in  such  case  an  issue  of  law  is  raised  upon 

1  Cir.  Ct.  Kule  42,  §  5.  15,  §  8;  Comp.  Laws  191.-),  §  12475; 

2  Miller  v.  Young,  196  Mich.  276,       Cir.  Ct.  Rule  43. 

where  irregularity  was  held  waived  4  Busoh  v.  Jones,  94  Mich.  223. 

where  counsel  consented  thereto.  6  McCormick     v.     Hawkins,     169 

3  Tub.  Acts  191.-),  No.  200;  Comp.  Mich.  641,  649,  and  see  §  10,  post. 
Laws   1915,  §14566;    Jud.   Act,  ch. 
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the  whole  case  and  there  is  no  fact  for  the  jury  to  find.^ 
Every  presumption  is  in  favor  of  the  correctness  of  a 
verdict,  and  the  time  when  the  jury  is  polled  is  the  time 
for  a  juror  to  speak  if  he  has  anything  to  say  against  or 
in  explanation  of  the  verdict.'  If  a  juror  answers  "com- 
promise verdict"  in  response  to  the  question,  "Is  this 
your  verdict,"  it  should  not  be  received.' 

§  5.  General  verdicts. 

A  general  verdict  finds  for  one  party  or  the  other,  add- 
ing, generally,  the  damages  found.  It  must  be  certain 
and  definite^  and  responsive  to  the  issues,"  but  surplus- 
age does  not  vitiate  it."  In  an  action  for  a  debt,  the 
jury  cannot  render  several  verdicts  finding  different  de- 
fendants liable  for  different  amounts,*^  and  in  an  action 
for  a  tort  the  juiy  cannot  apportion  the  damages  against 
joint  tort  feasors." 

A  compromise  verdict  will  be  set  aside.^* 

§  6.  Sealed  verdicts. 

When  the  judge  has  left  or  adjourned  the  court  and 
is  not  present  at  the  time  when  the  jury  have  agreed  and 

6  Donoghue  v.  Indiana,  etc.,  R.  10  See  Lee  v.  Huron  Indemnity 
Co.,  87  Mieh.  13.  Union,  1.S.1  Mich.  291,  where  objec- 

7  Hughes  V.  Detroit,  etc.,  R.  Co.,  tion  that  verdict  did  not  conform 
78  Mich.   399.  to  amount  of  claim  of  either  plain- 

8  0.strander  v.  City  of  Lansing,  tiff  or  defendant  was  held  not  ten- 
Ill  Mich.  693.  able. 

9  Long  V.  Wayne  Circuit  Judge,  H  Rathbone  v.  Detroit  United 
136  Mich.  12.  Ry.,  187  Mich.  586;   Rawson  v.  Mc- 

When  the  declaration  contains  two  Elvaine,  49  Mich.  194.     Compare  .T. 

counts    in    trespass,    one    under    the  Richardson    &    Co.    v.     Noble,     143 

statute,    claiming    treble    damages,  Mich.  546. 

and  one  for  a  trespass  at  the  com-  12  Anderson   v.   Fruitvalc    Transp. 

mon  law,  if  the  jury   find    the   dc-  Co.,  195  Mich.  734. 

fendant  guilty,  they  should  specify  13  Rathbone  v.  Detroit  United  Ry., 

on  which  count,  and  if  they  fail  to  187   Mich.  586. 

do    so    judgment    can    be    rendered  14  See  Trial;    New  Tkiai,. 
only  for  single  damages.     Osburn  v. 
Lovell,  36  Mich.  246,  251. 
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are  ready  to  deliver  their  verdict,  they  may,  upon  obtain- 
ing the  permission  of  the  court  or  by  the  stipulation  of 
the  parties,  in  order  to  be  relieved  from  their  confine- 
ment, give  a  sealed  or  privy  verdict.  The  judge  is  not 
bound  to  be  present  continually  on  the  chance  of  an 
agreement,  but  any  prolonged  absence  is  not  to  be 
favored  without  giving  the  jury  the  right  to  file  a  sealed 
verdict."  But  a  sealeol  or  privy  verdict  is  of  no  force 
unless  afterwards  affirmed  by  a  verdict  given  in  open 
court. 

A  sealed  verdict  should  be  authorized  where  there  is 
likely  to  be  prolonged  delay  after  agreement  before  the 
verdict  can  be  received.^^  It  should  not  be  set  aside  be- 
cause its  contents  were  disclosed  by  the  jury  before  re- 
porting it  to  the  court. ^' 

§  7.  Special  verdict. 

A  jury  may,  instead  of  giving  a  general  verdict,  state 
the  bare  facts  of  the  case  as  they  find  them  to  be  proved 
and  pray  the  advice  of  the  court  thereon,  concluding  con- 
ditionally that  if,  upon  the  whole  matter,  the  court  should 
be  of  opinion  that  the  plaintiff  had  cause  of  action,  they 
then  find  for  the  plaintiff,  but  if  the  court  is  of  an  oppo- 
site opinion,  then  they  find  for  the  defendant."  Such 
a  verdict  is  called  a  ''special  verdict,"  and  it  is  a  matter 
entirely  in  the  option  of  the  jury  whether  their  verdict 
shall  be  general  or  special."  The  right  to  find  a  special 
verdict  is  not  taken  away  by  the  statute  authorizing  the 
submission  of  special  questions  to  the  jury.^°    It  should 

16  Pierce  v.  Pierce,  38  Mioh.  412.  they  find  for  the  party  who  should 

16  Pierce  v.  Pierce,  38  Mich.  412.  prevail  on  those  facts  and  he  is  en- 

17  Wiest  V.  Luyendyk,  7.!  Mich.  titled  to  judgment.  Hendriekson  v. 
661.  Walker,  32  Mich.  68. 

18  Hendriekson      v.      Walker,      32  19  Pe<^k  v.  Snyder,  13  Mich.  21. 
Mich.  68.     The  want  of  a  technical  20  Hendriekson     v.      Walker,     32 
ending  in  a  special  verdict  is  imma-  Mich.  68. 

terial.      When    the   jury    find    facts, 
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be  kept  in  mind  that  a  *' special  verdict,"  while  very 
seldom  rendered,  is  separate  and  distinct  from  '^special 
findings  of  fact"  which  are  authorized  by  the  statute  in 
addition  to  a  general  verdict  where  tl)e  court  requires 
such  findings  after  request  of  one  of  the  parties.  In  the 
one  case,  the  jury  acts  of  its  own  volition,  while  in  the 
other  it  merely  answers  questions  propounded  in  court. 
In  the  former,  the  verdict  is  in  lieu  of  a  general  verdict 
while  in  the  latter  case  it  is  in  addition  to  the  general 
verdict. 

The  special  verdict  should  state  the  facts  proved  at  the 
trial  and  not  the  evidence  given  to  prove  those  facts.  It 
must  cover  all  the  material  issues.^^  After  finding  the 
facts,  the  jury  should  not  apply  to  them  their  opinion  of 
the  law.^2  The  want  of  a  technical  conclusion  is  imma- 
terial.23 

§  8.  Effect  of  verdict. 

Subject  to  the  power  of  tlie  trial  court  to  grant  a  new 
trial  in  proper  cases,  and  of  the  appellate  court  to  cor- 
rect errors  of  law  in  the  proceedings  of  the  trial  court, 
the  verdict  is  final  and  conclusive  as  to  the  facts  neces- 
sarily involved  i-n  the  issue  ^*  and  entitles  the  prevailing 
party  to  judgment  in  conformity  therewith.  So  one  who 
submits  a  special  question  to  the  jury  is  bound  by  the 
answer.^^  But  a  verdict  forms  no  precedent  for  subse- 
(jueiit  trials  and  settles  nothing  but  the  immediate  con- 
troversy to  which  it  relates.^^ 

21  People   V.    Doesburg,    17    Mich.  Mich.   585;    Whitney  v.   Bayer,  101 

135.  Mich.  151. 

22Erwin  v.  Clark,  13  Mich.  10.  26  Stevens  v.  Rose,  69  Mich.  259. 

23  Heiulrickson  v.  Walker,  32  26  McGinnis  v.  Canada  Southern 
Mich.  68.  Bridge  Co.,  49  Midi.  466. 

24  Boglarsky  v.  Singer  Mfg.  Co.,  It  is  a  general  rule  that  a  verdict 
65  Mich.  510;  Fairbanks  v.  Ben-  cannot  operate  as  an  estoppel  until 
nett,  52  Mich.  61;  Stevens  v.  Rose,  it  has  rece"ived  the  sanction  of  the 
69  Mich.  259;  Wyman  v.  Crowley,  court,  the  only  exceptions  to  which 
33    Mich.    84;    Filer    v.    Jenks,    38  rule    are    where    the    parties    have 
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§  9.  Authority  to  amend. 

Juries  rarely  give  verdicts  that  are  perfect  in  point 
of  form,  and  it  is  therefore  frequently  necessary  for  the 
court  to  amend  the  verdict  to  correct  manifest  errors 
both  of  form  and  of  substance.^'  These  amendments 
have  been  permitted  even  after  the  term  at  which  the 
case  was  tried  and  after  writ  of  error  brought.*'  But 
they  must  in  all  cases  be  such  as  to  make  the  verdict  con- 
form to  the  real  intention  of  the  jury.*®  Verbal  inaccu- 
racies and  incorrect  English  will  not  vitiate  a  verdict, 
if  the  intended  finding  of  the  jury  upon  the  issues  sub- 
mitted to  them  is  manifest.^"  A  verdict  is  always  to  be 
read  in  the  light  of  the  pleadings,  and  where  it  expressly 
refers  to  documents  before  the  jury,  the  omission  to  re- 
cite them  at  length  in  the  verdict  will  be  supplied  if  it 
can  be  done  with  the  aid  of  the  judge's  notes.^^ 

§  10.  Amendment  by  jury. 

The  jury  may  be  permitted  or  required  to  retire  and 
amend   their  verdict,   even   though   the  verdict   was   a 

agreed   to   abide   by   the   verdict   or  anagh,  139  Mich.  387;    Forsythe  v. 

where  the  statute  makes  the  verdict  Washtenaw  Circuit  Judge,  180  Mieh. 

conclusive,  leaving  with  the  court  no  633. 

control  over  the  action  of  the  jury.  As    to    what   imperfections,   omis- 

Wliitney  v.  Bayer,  101  Mich.  151.  sions,  defects,  matters  or  things  or 

27  The  court  has  no  authority   to  any  of  them  in  the  pleadings,  proc- 

amend  the  verdict  of  a  jury  in  point  ess,  record  or  proceedings  are  cured 

of  substance,  nor  will  it  ever  amend  by  the  verdict,  see  Amendments. 

by  increasing  the  amount  by  adding  28  Sweetzer  v.  Mead,  5  Mich.  33. 

interest  on  aflSdavits  of  each  of  the  29  2  Thomp.  Trials,  sec.  2642. 

jurors  that  the  omission  was  a  mis-  30  Lockwood  v.  Drake,  1  Mich.  14; 

take  of  the   foreman,  after  the  dis-  Hendrickson    v.    Walker,    32    Mich, 

charge  of  the  jury.     Parker  v.  Lake  68;     Slight    v.    Henning,    12    Mich. 

Rhore,   etc.,   R.    Co.,    93    Mich.    607.  371;    Olcott    v.    Hanson,    12    Mich. 

Where   there   is   a   clerical   error   in  4.')2;  Rawson  v.  McElvaine,  49  Mich, 

the  entry  of  the  verdict,  as  where  194;    Lincoln  v.  Cambria  Iron   Co., 

the  verdict  is  entered  in  form  as  in  103  U.  S.  412;    People  v.  Foote,  1 

assumpsit  in  an  action  on  the  case,  Doug.  102. 

it  may  be  corrected  on  motion  even  3*  People   v.   Robertson,  27   Mich. 

at  the  next  term.     Reynolds  v.  Cav-  117,  127. 
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seak'd  one,'''''  as  l)y  hi.sertiiig  the  si)ceiiic  amouiii  of  daiii- 
agcs,^^  or  to  include  interest,^*  or  to  compute  the  interest 
included.^*  So  where  the  jurj'  improperly  divides  the 
verdict  against  defendants,  it  is  proper  to  send  them 
back  to  bring  in  a  correct  verdict.^^  Likewise,  where  tlie 
verdict  in  a  slander  suit  does  not  confoi^m  to  the  statute, 
the  jury  should  be  sent  back.^''^ 

§  11.  Special  questions  submitted  to  jury. 

It  is  provided  by  statute  that,  in  all  cases  in  which  an 
issue  of  fact  is  tried  before  any  court  of  record,  the  court 
shall,  at  the  request  in  writing  of  the  counsel  of  either 
party,  instruct  tlie  jury,  if  they  return  a  general  verdict, 
also  to  find  upon  particular  questions  of  fact  respecting 
wliich  the  issue  is  joined,  to  be  stated  in  writing,  and 
shall  direct  a  written  finding  thereon.  Such  special  ques- 
tions cannot  exceed  five  in  number  and  must  each  be  in 
single,  short  sentences,  readily  answered  by  yes  or  no. 
The  special  verdict  or  finding  upon  them  is  to  be  filed 
with  the  clerk  and  entered  upon  the  minutes,  and,  when 
inconsistent  with  a  general  verdict,  will  control  the  latter 
and  the  court  will  give  judgment  accordingly.^'  Inde- 
pendent of  statute,  it  seems  that  the  court  has  no  power 
to  require  the  jury  to  find  si)ecially  on  certain  questions.'' 
In  many  jurisdictions  the  submission  of  special  questions 

32  Oleott  V.  Hanson,  12  Mich.  452.  Statute  does  not  take  away  right 

33  Id.  of    jury    to    find    a    special    verdict. 

34  Strobridge  Lithographing  Co.  Hendrickson  v.  Walker,  32  Mich. 
V.  Randall,  78  Mich.  195.  68. 

86  Crane     Lumber    Co.     v.     Otter  Statute  not  applicable  where  ver- 

Creek  Lumber  Co.,  79  Mich.  307.  diet  is  merely  adwsory.     Loomis  v. 

36Kpariioy   v.   Clntton,   101   Mich.  Armstrong,  63   Mich.   '^'^5. 

106.  Such  special  questions  iiiay  be  an- 

37  Loraiiger      v.      Loranger,      111  swered    by    the    jury    in    the    court 

Midi.  (581.     See   also   McCoiniick   v.  room,  without  retiring  to  deliberate, 

Hawkins,   169   Mich.   641,   649.  but  ordinarily  the  jury  retire.     &ot- 

38Jud.   Act,   ch.    18,    §39;    Coiiii..  tomley  v.  Goldsmith,  36  Mich.  L'7. 

Laws  1915,  §  12611.  39  peck  v.  Snyder,  13  Mich.  21. 
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to  the  jury  rests  in  the  discretion  of  the  trial  court,  but 
in  this  state  the  statutory  duty  to  submit  is  imperative 
where  the  questions  presented  are  proper  in  form  and 
substance,*"  but  not  where  the  questions  are  improper 
ones.*^  And  it  is  prejudicial  error  to  refuse  to  submit  a 
proper  question  and  to  substitute  another  essentially 
different,"  but  it  is  not  error  to  refuse  to  submit  a  spe- 
cific question  to  the  jury  where  another  is  submitted  that 
is  better  adapted  to  the  case.*^ 

It  is  provided  that  when  a  declaration  of  rights  under 
a  written  instrument,  or  the  granting  of  further  relief 
based  on  such  instrument  involves  the  deteiTnination  of 
issues  of  fact  triable  by  a  jury,  such  issues  may  be  sub- 
mitted to  the  jury  in  the  form  of  interrogatories,  with 
such  instructions  by  the  court  as  may  be  proper,  whether 
a  general  verdict  be  rendered  or  required  or  not,  and 
sucli  interrogatories  and  answers  shall  constitute  a  part 
of  the  record  of  the  case." 

Special  questions  are  to  be  prepared  by  the  party  re- 
questing their  submission  and  presented  to  the  court  and 
counsel  for  the  opposite  party  at  the  conclusion  of  the 
testimony.  It  is  the  duty  of  the  court,  before  the  begin- 
ning of  the  arguments  to  the  jury,  to  indicate  w^hat  spe- 
cial questions  so  prepared  and  presented  will  be  sub- 
mitted to  the  jury." 

The  object  of  the  statute  allowing  special  questions  to 
be  submitted  to  the  juiy  and  requiring  them  to  make 
answer  thereto  is  to  ascertain  whether  the  jury,  in  mak- 
ing up  their  general  verdict,  have  properly  applied  the 
law  as  given  by  the  court  to  the  facts  in  the  case  and 
whether  they  have  found  sufficient  facts  to  support  the 

40  Zuekor    v.    Karpolos,    88    Mich.  «  Chilson  v.  Wilson,  38  Mich.  267. 
41.;;    Harhangh  v.  People,  Xi  Mich.          44  Pub.  Acts  1919,  No.  150. 

241.  45Cir.    Ct.    Rule   42,    §4;    Ziicker 

41  Power  V.  Harlow,  57  Mich.  107.       v.  Karpeles,  88  Mich.  413. 

42  Beaudin  v.  Bay  City,  136  Mich. 

oo3. 
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general  verdict.*''  Special  questions  enable  the  court  to 
know  what  view  the  jury  takes  of  the  material  issues  and 
to  correct  their  possibly  wrong  inferences  from  the  facts 
which  they  find  to  exist.*"'^ 

§  12.  What  questions  proper. 

Special  questions  to  be  submitted  to  the  jury  should 
be  material  to  the  issue  and  involve  some  matter  that  will 
control  the  general  result.  If  they  are  correct  in  form 
and  substance,  it  is  the  duty  of  the  court  to  submit 
them."  But  where  they  are  ambiguous  or  are  such  that 
the  answer,  whatever  it  may  be,  would  in  no  way  affect 
the  general  verdict,  the  court  should  refuse  to  submit 
them.*^  And  where  there  is  no  evidence  upon  the  sub- 
ject-matter of  a  special  question,^"  or  where  the  evidence 
upon  it  is  uncontradicted,^^  or  where  it  is  upon  imma- 


*6Beecher  v.  Galvin,  71  Mkh. 
091;  International  Wrecking  & 
Transp.  Co.  v.  McMon-an,  73  Mich. 
467;  Maclean  v.  Scripps,  52  Mich. 
214,  250;  Cole  v.  Boyd,  47  Mich. 
98;  Mechanics'  Bank  v.  Barnes,  86 
Mich.  632. 

47  Cole  V.  Boyd,  47  Mich.  98 ;  Dur- 
fee  V.  Abbott,  50  Mich.  479.  The 
inconsistency  of  answers  to  special 
qnestions  does  not  necessarily  af- 
fect the  general  verdict.  Burke  v. 
Bay  City  Traction  &  Electric  Co., 
147  Mich.  172;  Foster  v.  Gaffield,  34 
Mich.  356. 

48Zucker.v.  Karpeles,  88  Mich. 
413;  Balsh  v.  Grand  Rapids,  etc.,  R. 
C«.,  78  Mich.  654;  Babbitt  v. 
Bumpns,  73  Mich.  331;  Tyler  v. 
Wright,  188  Mich.  561;  Cousins  v. 
Lake  Shore,  etc.,  R.  Co.,  96  Mich. 
386;  Crane  v.  Reeder,  25  Mich.  304; 
Wells  V.  Grand  Rapids,  etc.,  R.  Co., 
184  Mich.  289. 

49  Gilbert  v.  Stiekley,  204  Mich. 
342;    Harbaugh   v.   People,  33   Mich. 


241;  Swift  V,  Plessner,  39  Mich. 
178;  Sheahan  v.  Barry,  27  Mich. 
217;  Frankenberg  v.  First  Nat, 
Bank,  33  Mich.  46;  Fowler  v.  Hoff- 
man, 31  Mich.  215;  Banner  To- 
bacco Co.  V.  Jenison,  48  Mich.  459; 
Miner  v.  Vedder,  66  Mich.  101; 
Castner  v.  Farmers'  Mut.  Fire  Ins. 
Co.,  50  Mich.  273;  Henry  C.  Hart 
Mfg.  Co.  V.  Mann's  Boudoir  Car 
Co.,  65  Mich.  564;  People  v.  White, 
53  Mich.  538;  Cousins  v.  Lake 
Shore,  etc.,  R.  Co.,  96  Mich.  386; 
Pigott  V.  Eugle,  60  Mich.  221; 
Loomis  V.  Armstrong,  63  Mich.  355; 
Clement  v.  Crosby  &  Co.,  lii?  Mich. 
643;  Dykstra  v.  Grand  Rapids,  etc., 
R.  Co.,  165  Mich.  13;  Davis  v. 
Teachout's  Estate,  126  Mich.  135; 
Murphy  v.  Manistee  R.  Co.,  194 
Mich.   595. 

fiODarrah  v.  Gow,  77  Mah.  16; 
Hemengway  v.  Burnham,  90  Mich. 
227 

61  Van  Auken  v.  Chicago,  etc.,  R. 
Co.,  96  Mich.  3il7. 
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terial,  inconclusive  or  admitted  matters,^^  or  where  it 
involves  matter  of  law  rather  than  of  faet,"  or  where 
the  question  asks  merely  whether  a  witness  testified  t® 
certain  things,"  the  court  may  properly  refuse  to  sub- 
mit it  to  the  jury.  A  question,  to  be  a  proper  one,  must 
be  single,"  specific,"  and  one  such  that  the  answer  would 
be  controlling  of  the  general  verdict.^'  However,  it  is 
held  that  "if  the  questions  proposed,  taken  singly  or  as 
a  whole,  call  for  findings  wiiich  might  be  controlling  of 
the  main  issue,  they  should  be  submitted."  ^^  The  ques- 
tion must  be  a  single  short  sentence,^*  readily  answered 
by  "Yes"  or  "No,"  ^^  not  complicated,^*  and  not  a  mere 
question  as  to  evidence.^^  It  is  proper  to  refuse  to  sub- 
mit a  question  relating  to  an  issue  not  raised  by  the 
pleadings,^^  or  where  merely  asking  the  jury  to  report 
the  testimony  on  which  they  reached  their  conclusions,^* 
or  where  merely  asking  as  to  the  truthfulness  or  accu- 
racy of  certain  named  witnesses  on  certain  facts  where 
merely  matters  of  evidence.^* 

52Pigott  V.  Engla,  60  Mich.  221;  58  Tyler  v.  Wright,  188  Mich.  561, 

Durfee  v.  Abbott,  50  Mich,  479.  567,  where  court  reversed  itself  on 

53  Banner  Tobacco  Co.  v.  Jenison,  rehearing,  it  having  first  held  that 
48  Mich.  459.  each    question,    standing    by    itself, 

54  Solomon     v.     Oscoda     Tp.,     77  must     call     for     an     answer     which 
Mifh.  365;    Balch  v.  Grand  Rapids,  would  be   controlling. 

etc.,  R.  Co.,  78  Mich.  654;  Cousins  69  Ward    v.    Campau,    161    Mich. 

V.  Lake  Shore,  etc.,  R.  Co,  96  Mich.  85;    Chapman  v.  Strong,   162  Mir-h. 

386.  623. 

56  Murphy  v.  Manistee  R.  Co.,  194  60  Ward  v.  Campau,  161  Mich.  85. 
Mich.  595,  603.  61  Ward  v.  Campau,  161  Mich.  85. 

66  Taylor    v.    Indiana,    etc.,    Elec.  62  Ward  v.  Campau,  161  Mich.  85. 

Co.,  184  Mich.  578,  591;    Dubois  v.  63  Henry    C.    Hart    Mfg.    Co.    v. 

Campau,  28  Mich.  304.  Mann's   Boudoir   Car   Co.,  65   Mich. 

57  Murphy  v.  Manistee  R.  Co.,  194  564. 

Mich.   595,   60:'.;    Neely   v.   Rtratton.  64  Turner  v.   Phoenix  Ins.  Co.,  55 

185  Mich.  409;  Tyler  v.  Wright,  188  Mich.  236. 

Mich.    561;    Moss    v.    Detroit,    etc.,  65  Balch  v.  Grand  Rapids  &  I.  Ry. 

R.  Co.,  182  Mich.  40;   Eberta  v.  Mt.  Co.,  78  Mich.  654. 

Cnemens  Sugar  Co.,   182   Mich.   449, 

474,  7  N.  C.  C.  A.  52. 
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§  13.  Submission  on  judge's  own  motion. 

Where  the  trial  judge,  before  submitting  a  special 
question,  secures  the  assent  of  counsel  for  both  parties 
thereto,  couusel  cannot  afterwards  object  thereto.^^ 

§  14.  Time  for  request. 

A  request  to  submit  special  questions  is  too  late  where 
not  made  until  after  the  close  of  the  charge  to  the  jury.^'^ 

§  15. Instructions  as  to. 

The  court  must  not  instruct  the  jury  wdiat  answers  to 
give  to  special  questions  submitted  to  them.^^  Nor  should 
the  court  instruct  the  juiy  that  they  are  not  obliged 
to  answer  absolutely  the  questions  submitted  to  them 
or  that,  if  they  are  of  the  opinion  there  is  no  evidence 
sufficient  to  satisfy  their  minds  one  way  or  the  other  in 
regard  to  any  particular  question,  they  may  so  state  in 
answer  to  any  specific  question. ^^  But  where  the  evi- 
dence upon  the  point  covered  by  a  special  question  is  un- 
contradicted, it  is  not  error  for  the  court  to  direct  the 
juiy  what  answer  to  give  to  it.'**  The  court  should  not 
instruct  the  jury  that  their  findings  must  agree  with,  the 
general  verdict,'^  although  merely  stating  that  it  is  im- 
portant that  the  two  agree,  while  not  good  practice,  is 
not  fatal. '''^  So  counsel  should  not  instruct  the  jury  how 
to  answer  the  special  questions.''^'    It  is  not  error  to  in- 

66  McDonnell  v.  Central  Drug  Co.,  R.  Co.,  57  Mich.  155;   Harbaugh  v. 

170  Mich.   291,   295.  Teople,  33  Mich.  241. 

67Neeley   v.    Stratton,   185    Mich.  70  Van  Auken  v.  Chicago,  etc.,  R. 

409.  Co.,  96  Mich.  307. 

68  Taylor  v.  Davarii,  191  Mich.  71  Taylor  v.  Davarn,  191  Mich. 
243;  Zucker  v.  Karpeles,  88  Mich,  243;  Mechanics'  Bank  of  Detroit  v. 
413;  Beecher  v.  Oalvin,  71  Mieh.  B.arnes,  86  Mich.  632,  645;  Cole  v. 
391,  Boyd,  47  Mich.  98. 

69  Crane  v.  Reeiler,  25  Mich.  303.  72C,ermaine  v.  City  of  Mnskegon, 
And   see   Stevens   v.   Beardsley,   134  105   Mich.   213. 

Mich.  506;    Rathbun  v.  Parker,  113  73  Zucker    v.    Karpeles,    88    Mich. 

Mich.   594;    Wilson  v.   Pontiac,  etc,       413,  425, 
2  Abliott— 49 
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struct   the   jury  that   a   special   question   must   be   an- 
swered.'* 

§  16.  Inconsistent  findings. 

Inconsistency  of  special  tindings  with  each  other  does 
not  affect  the  general  verdict." 

The  statute  provides  that  where  a  special  finding  of 
fact  is  inconsistent  with  a  general  verdict,  tlie  former 
shall  control,  and  the  court  shall  give  judgment  accord- 
ingly. Tn  several  cases  in  this  state  special  findings 
have  been  held  so  inconsistent  with  a  general  verdict 
that  the  latter  could  not  stand,'^  altliough  it  would  seem 
that  judgment  notwithstanding  the  general  verdict 
should  not  be  entered  except  in  a  clear  case."  This  stat- 
ute contemplates  that  the  trial  court  will  have  knowl- 
edge of  the  facts  developed  on  the  trial  to  aid  it  in  de- 
termining the  consistency  of  the  general  verdict  and  the 
special  findings;  and  as  a  general  verdict  does  not  set 
forth  the  elementary  facts  required  for  its  production, 
this  determination  involves  a  consideration  of  something 
beyond  a  mere  comparison  of  the  language  of  the  ver- 
dict and  the  findings.''  Where  the  special  findings 
specifically  refer  to  papers  on  which  the  defense  is  based, 
sucli  papers  must  be  resorted  to  in  determining  the  mo- 
tion.''   Where  two  special  findings  are  inconsistent  with 

74Stevena  v.  Beardsley,  1.34  Mich.  90;   Brown  v.  Rtoerkel,  74  Mich.  269 ; 

noe.  Ra.inowski  v.  Detroit,  B.  C.  &  A.  R. 

75  Burke  v.  Bay  City  Traction  &  Co.,  78  Mich.  681 ;  Martin  v.  Fisher, 
Electric  Co.,  147  Mich.  172,  where  U.S  Mich.  162;  Ruttle  v.  Foss,  161 
findings  were  held  not  inconsistent.  Mich.  132. 

76  Harbaugh  v.  People,  33  Mich.  An  answer  to  a  special  question  is 
241 ;  Cortland  Mfg.  Co.,  v.  Piatt,  83  not  controlling,  as  inconsistent  with 
Mich.  419;  Trevor  v.  Hawley,  99  the  general  verdict  for  plaintiff 
Mich.  .'504;  Mechanics'  Bank  v.  where  the  question  is  not  conclusive. 
Barnes,  86  Mich.  632.  Malkowski    v.   Olfs,    161    Mich.    303. 

77  Special  findings  held  not  in-  78  Gilbert  v.  American  Ins.  Co. 
consistent   with   general   verdict,   see  30  Mich.  400. 

Foster  v.  Gaffield,  34  Mich.  .356;  Ba-  79  Id. 

ker  v.  Flint  &  P.  M.  R.  Co.,  68  Mich. 
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each  other,  and  only  one  of  them  is  inconsistent  with 
the  general  verdict,  they  neutralize  each  other,  and  leave 
the  general  verdict  to  stand.'"  80  a  special  question  and 
finding,  which  when  regarded  in  the  light  of  the  record 
is  meaningless  and  irrelevant,  ought  not  to  control  a 
general  verdict.'^  But  a  special  finding  iimnaterial  in 
itself  and  based  on  an  erroneous  instruction  does  not 
preclude  the  right  of  the  losing  party  to  a  judgment  on 
other  findings.'^ 

Where  the  special  answers  are  deemed  inconsistent 
with  the  general  verdict,  the  losing  party  should,  as  soon 
as  tlie  verdict  is  recorded  and  the  jury  discharged,  move 
for  judgment  in  his  favor  on  that  ground.  An  exception 
must  be  taken  to  a  denial  of  the  motion." 

Where  a  special  question  is  not  controlling,  an  answer 
thereto  cannot  be  so  inconsistent  with  a  general  verdict 
as  to  warrant  the  direction  of  a  judgment  contrary  to 
the  general  verdict.'* 

§  17.  Effect  of  failure  to  answer  questions. 

The  jury  cannot  be  compelled  to  answer  special  ques- 
tions.'* But  it  is  improper  to  receive  a  general  verdict 
witliout  compelling  an  answer  to  special  questions  on  a 
material  issue;'*  and  there  is  a  mistrial  where  the  jury 
answer  tliat  they  do  not  know,'"'  or  fail  to  answer  ma- 
terial questions,"  but  failure  to  answer  immaterial  or 
improper  questions  cannot  affect  the  general  verdict.'* 

80  Foster  V.  Gaffield,  34  Mich.  356.  87  Wilson  v.  Poutiae,  O.  &  P.  A.  R. 

81  fd.  Co.,  57  Mich.  155;  Crane  v.  Reeder, 

82  Detroit,  G.  H.  &  M.  Ry.  Co.  v.       25  Mich.  303. 

Hoyt,    55    Mich.    347.  88  Har)>auo;h   v.    Peojdo,   33    Mich. 

83Bpaurle    v.    Michigan    Cent.    R.       241,  247;  Crane  v.  Reeder,  25  Mich. 

Co.,    152   Mich.   345.  303. 

84Mfllkn\vski    v.    Olfs,    If.l  Mich.           SSPottil.one   v.   Madeni,  45   Mich. 

303.  381  ;  .Tohnson  v.  Continental  In.i.  Co., 

85  Karbangh    v.   Peofile,    33  Mich.       39    Mich.    33;    Bottomley    v.    Gold- 

241,    247.  smith,   36   Mich.   27;    John   Hancock 

86Rathbun   v.    Parker,    113  Mich.       Mut.  Life  Ins.  Co.  v.  Moore,  34  Mich. 

594.  41. 
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If  the  jury  has  been  discharged,  it  is  error  to  recall  them 
and  send  them  back  to  reconsider  their  answer  to  a 
special  question  submitted.'"  But  the  general  verdict  is 
not  invalidated  by  recalling  tlie  jury,  after  its  discharge, 
to  answer  some  special  question  which  they  had  neglected 
to  answer,  where  the  answers  made  no  change  in  the 
judgment.'^ 

The  court  may  withdraw  a  special  question,  where  the 
jury  report  that  they  are  unable  to  agree  on  it,  where  it 
is  one  which  should  not  have  been  submitted.*^ 

If  the  jury  return  a  general  verdict  but  fail  to  answer 
the  special  questions,  they  should  be  sent  back  to  answer 
them.  If  the  jury  ask  for  further  explanations  in  regard 
thereto,  the  court  should  comply,  and  in  one  case  it  was 
held  not  reversible  error  that  plaintiff's  attorney  stated 
to  the  juiy,  even  if  amounting  to  argument,  what  he  un- 
derstood the  question  to  mean,  where  the  opposing  at- 
torney participated  in  the  proceedings.^' 

II.  Findings  Where  Trial  by  Court  Without  a  Jury 

§  18.  Time  for  decision. 

The  Judicature  Act  provides  that  ^'upon  the  trial  by 
the  court  of  any  question  of  fact  or  of  law,  at  law  or  in 
chancery,  or  any  incidental  issue  arising  therefrom,  the 
decision  of  the  court  shall  be  given  within  sixty  days 
from  the  time  such  issue  or  cause  was  submitted  to 
him."'*  This  is  a  new  section.  Fonnerly  the  decision 
was  required  to  be  given  on  or  before  the  first  day  of  the 
succeeding  term,  and  the  old  statute — and  this  undoubt- 
edly applies  also  to  the  new  statute — was  held  to  be 

flOZimmorinnn  v.  Detroit  Sulphido  93  Geerds  v.  Ann  Arbor  R.  Co.,  181 

Fibre  Co.,  11 ;!  Mieh.   1.  Mich.  12. 

91Dailey    v.    Douglass,    40    Mich.  94  Jud.    Act,   ch.    18,    §13;    Comp. 

557.  Laws  1915,  §  12585. 

92Wavlc    V.    Michigan    United    R. 
Co.,  170  Mich.  81. 
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merely  directory.®^  It  imposes  a  duty  upon  the  judge, 
but  as  the  parties  have  no  control  over  his  action,  it 
would  be  a  harsh  construction  which  should  deprive 
them  of  the  fruits  of  the  litigation  because  the  judge  fails 
to  decide  by  a  particular  day. 

§  19.  Findings  of  fact  and  law. 

When  a  case  is  tried  by  the  court  without  a  juiy,  it  is 
the  duty  of  the  court,  upon  the  request  of  either  party, 
to  specify  in  writing  the  facts  found  by  him  and  the  con- 
clusions of  law  therein.®^  Either  party  may,  if  he  sees 
fit,  at  any  time  before  judgment,  present  such  points  of 
law  as  may  be  deemed  material  in  the  same  manner  as 
such  points  are  presented  upon  requests  to  charge  in 
jury  trials,  and  the  court  in  its  findings  is  required  to 
pass  specially  on  all  such  points  as  in  charging  a  jury,  as 
near  as  may  be.  Whenever  such  points  are  presented, 
and  also  whenever  the  court  is  requested  in  writing  be- 
fore judgment,  the  facts  as  well  as  the  law  must  be  em- 
bodied in  the  finding.®'  An  oral  request,  however,  even 
in  open  court,  is  insufficient.®' 

The  finding  should  be  forthwith  filed  with  the  clerk 
and  judgment  entered  thereon.  It  is  then  the  duty  of 
the  clerk  to  give  notice  of  the  entry  of  judgment  to  the 
parties  or  their  attorneys.*® 

85  Rawson  v.  Parsons,  6  Mich.  401 ;  The    finding    should    include    fiud- 

Stansell   v.    Corning,   21    Mich.    242.  ings  of  law  as  well  as  findings   of 

96Jud.    Act,   ch.    18,   §14;    Conip.  fact.     Ross  v.  Miner,  64  Mich.  204. 

Laws   1915,   §12586.  98  Northern      Assurance      Co.      v. 

A  .statement  by  the  court,  in  de-  Houghton   Circuit  Judge,  169  Mich, 

ciding  the  case,  taken  down  by  the  2^8. 

reporter,  is  not  the  finding  contem-  99  Jud.   Act,   eh.   18,    §14;    Conip. 

plated   by  the  rules  of  court.     Rice  Laws  1915,  §  12.586. 

V.    City    of    Muskegon,    150    Mich.  Findings  must  be  filed  before  judg- 

679.  nient    can    be    entered.       Wisconsin 

97Cir.  Ct.  Rule  45,  §  1 ;  Nelson  v.  Chair     Co.     v.     Charlevoix     Circuit 

Stewart,  174  Mich.  127,  135.  Judge,  189  Mich.  548,  552. 
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§20.  Effect  of  failure  to  find  specially  when  re- 
quested. 

When  a  special  finding  has  been  requested  by  either 
party  in  the  manner  and  time  specified,  the  court  has  no 
alternative  as  to  complying  with  the  request.  It  would 
be  error  not  to  comply.  When  a  special  finding  is  re- 
quested, but  not  made  by  the  court,  there  can  be  nothing 
upon  which  to  found  a  judgment,  and  a  judgment,  if 
entered,  would  be  reversed  by  the  appellate  court. ^  But 
the  omission  to  make  a  special  finding  before  giving 
judgment,  although  requested  by  one  of  the  parties,  is 
not  an  error  of  which  the  other  party,  who  has  not  re- 
quested it,  can  complain.'' 

§  21.  Form  of  special  findings. 

In  a  special  finding,  it  is  better  to  place  all  the  mat- 
ters of  fact  by  themselves,  separate  from  the  matters  of 
law,  but  it  is  not  absolutely  necessaiy  to  do  so,  since 
eveiything  evidently  intended  as  facts  found  will  be  re- 
garded as  such,  no  matter  in  what  part  of  the  finding 
it  occurs.'  A  finding  of  facts  should  be  more  than  a 
mere  statement  of  the  evidence  in  the  case.  It  should 
state  conclusions  of  fact.*  Even  when  the  facts  found 
lead  to  a  veiy  strong  inference,  such  inference  cannot 
be  drawn  unless  it  is  so  inevitable  as,  in  fact,  to  become 
a  conclusion  of  law.*     The  findinjj:  of  facts  should  cm- 


ILee  V.  Marsh,  19  Mich.  11 
Howerter  v.  Kelly,  23  Mich.  337 
Stansell  v.  Corning,  21  Mich.  242 
Adams  v.  Champion,  31  Mich.  233 
Gray  v.  Pike,  38  Mich.  650;  Ellis  v 
Sector,  32  Mich.  379;  Clark  v.  On 
away-Alpena  Tel.  Co.,  196  Mich.  168 

2  Cook  V.  Wiles,  42  Mich.  439 
Silfver   v.   Daenzer,    167   Mich.   362 

3  Taylor  v.  Gladwin,  40  Mich.  232 
Ferris    v.    Quimby,    41    Mich.    202 


iPeabody  v.  McAvoy,  23  Mich. 
.526;  Trudo  v.  Anderson,  10  Mich. 
357;  Thomas  v.  Sprague,  12  Mich. 
120;  Yelverton  v.  Steel,  40  Mich. 
538;  Downey  v.  Andrus,  43  Mich. 
65;  Fairfield  v.  Hart,  139  Mich.  136, 

Findings  merely  reciting  the 
claims  of  the  parties  and  not  which 
are  true  are  insufficient.  Patrons' 
Mut.  Fire  Ins.  Co.  v.  Goodman,  202 
Mich.  66. 


White  V.  United  States  Gypsum  Co.,  5  Yelverton    v.    Steele,    40    Mich. 

168  Mich.  238.  538;    Feller  v.  Green,  26  Mich.    70. 
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brace  all  of  tlie  facts  establislied  by  the  evidence  which 
are  material  to  the  issue,  and  not  merely  a  part  of  them,^ 
but  need  not  include  any  not  material  to  the  issue.'''  In- 
tendments and  inferences  of  substantial  and  mateiial 
facts  cannot  be  made  to  aid  a  finding,  nor  can  it  be  as- 
sumed that  any  such  facts  have  been  tacitly  admitted.* 

While  it  is  not  reversible  eiTor  for  a  trial  court  to  in- 
clude in  a  special  finding  parts  of  the  evidence  and  to 
state  the  reasons  for  his  conclusions  of  fact,  yet  such 
j»ractice  is  not  commendable,  because  liable  to  induce 
confusion  and  doubt  as  to  what  are,  and  what  are  not, 
the  facts  actually  found.®  A  finding  will  be  construed 
in  connection  with  the  pleadings  in  the  case.  Thus, 
where,  in  an  action  upon  a  promissory  note,  the  finding 
did  not  show  how  much  was  due  upon  the  note,  but  the 
declaration  contained  a  copy  of  it,  the  finding  was  re- 
garded as  aided  by  the  pleading  and  was  considered 
sufficient.^"  But  a  mere  informal  statement  containing 
some  facts  together  wdth  items  of  evidence  and  ofi'ers  of 
proof  and  rulings  upon  objections,  followed  by  an  opin- 
ion upon  the  result,  will  not  constitute  such  a  special 
finding  as  may  be  made  the  basis  of  a  judgment." 

There  is  no  impropriety  in  the  court  requesting  or 
permitting  the  attorney  for  the  prevailing  party  to  pre- 
pare and  present  to  him  the  findings  of  fact  in  tlie  case 
as  disclosed  by  the  evidence.  Such  statement  would  not 
be  at  all  obligatory  upon  the  court,  the  opposite  party 
could  propose  amendments  and  the  facts  are  finally  set- 
tled by  the  court. ^^ 

6  Adams  v.  Champion,  ."^1  Mich. 
2:5.3;  Tuxbury  v.  French,  41  Mich. 
7;  Saylca  v.  Curtia,  45  Mich.  279. 

7  Babcock  v.  Beaver  Creek  Tp.,  65 
Mich.  479;  Schuler  v.  Eckcrt,  90 
Mich.  IG;!;  Darling  Milling  Co.,  v. 
Chapman,  l.Tl  Mich.  684. 

SShelden  v.  Butcher,  35  Mich.  10. 


9  Tower    v. 

Detroit,    etc.,   R.    Co., 

34   Mich.  328. 

10  Edwards 

V.    Nelson,    51    Mich. 

121. 

11  Steele    v. 

Matteson,    50    Mich. 

313. 

12  Bateman 

V.   Blaisdell,  83   Mich. 

357. 
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Form  of  Pinding  of  the  Court  Upon  Trial  Without  a  Jury 

(Title  of  court  and  cause.) 

The  parties  in  this  cause  being  in  court,  by  their  respective  attorneys, 
ready  for  trial,  and  the  issue  joined  therein  having  been  brought  on  for  trial 
before  the  court  without  a  jury,  and  the  court  having  heard  the  proofs  and 
allegations  of  the  parties  and  the  arguments  of  counsel,  after  mature 
deliberation  thereon,  finds  as  follows:  (Insert  the  finding.) 
Dated,  etc. 

J.  S., 
Circuit  Judge. 

§  22. Findings  treated  as  special  verdict. 

A  finding  of  facts  is  treated  in  all  respects  as  a  special 
verdict;  and  error  may  be  alleged  that  it  does  not  sup- 
port the  judgment,  as  on  a  special  verdict,  but  no  rul- 
ing of  law  embodied  in  a  finding  can  be  reviewed  except 
on  exceptions  or  on  a  case  made.^^  The  finding  comes 
in  the  place  and  serves  all  the  purposes  of  a  special  ver- 
dict." The  rules  applicable  in  construing  special  ver- 
dicts are  to  be  applied  in  construing  special  findings. 
Only  the  legal  conclusions  from  the  facts  found  can  be 
made.  The  finding  cannot  be  added  to  by  construc- 
tion nor  can  anything  be  inferred  or  supplied.^^  The 
finding,  not  only  as  a  whole,  but  also  as  to  every  material 
part  of  it,  must  be  supported  by  the  evidence. ^^  But 
where  supported  by  the  clear  weight  of  the  evidence,  it 
is  conclusive  as  to  the  facts.^""    And  in  tlie  absence  of 

ISCir.  Ct.  Eule  45,  §4;  Trodo  v.  97    Mich.    522;    Shelden    v.    Marion 

Anderson,  10  Mich.  357;   Aciams  v.  Tp.,  101  Mich.  256. 

Champion,   31    Mich,    233 ;    Burk   v.  16  Hubbardston    Lumber    Co.,    v. 

Webb,    32    Mich.    173;    Shelden    v.  Bates,  31  Mich.  158;   Sheldon  Axle 

Butcher,  35  Mich.  10;   Wood  v.  La  Co.   v.  Scofield,  85  Mich.  177. 

Rue,    9    Mich.    158;    Oudersluys    v.  17  Neumann  v.  Calumet  &  H.  Min. 

Carstens,    194    Mich.    521;     Couple-  Co.,    57    Mich.    97,    104,    citing    nu- 

Gear,  etc.,  Co.  v.   Lake  Shore,  etc.,  morous    decisions;    Hanish    v.    Ken- 

R.   Co.,   196   Mich.   429.  nedy,    106    Mich.    455;     Crockett    v. 

14Delashman   v.   Berry,   20   Mich.  Bearee,    104   Mich.    257;    Painter   v. 

292;   Couple-Gear,  etc.,  Co.  v.  Lake  Ledyard,  109  Mich.   568;    Fuller  v. 

Shore,  etc.,  R.  Co.,   196  Mich.  429.  Ehle,  116  Mich.  13;   Childs  v.  Nor- 

16  Burk   v.   Webb,  32  Mich.   173;  della,     116    Mich.     511;     Boyle     v. 

Ionia,   etc.,   Fire   Ins.   Co.,   v.   Otto,  Walsh,  105  Mich.  237;  Crusoe  Bros. 
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proposed  amendments,  or  where  not  all  of  the  testimony 
is  returned,  it  will  be  assumed  that  the  evidence  war- 
ranted the  finding." 


§23. 


Practice  in  settling  special  findings. 


If  either  party  considers  a  finding  not  sufficiently  full 
or  definite  on  the  facts  or  the  law  or  both,  he  has  the 
right  to  propose  such  amendments  to  it  as  he  may  see 
fit.  This  he  must  do  within  ten  days  after  judgment  or 
within  such  other  time  as  may  be  granted  by  the  court, 
and  he  must  within  the  same  time  serve  copies  of  his 
ju'oposed  amendments  on  the  adverse  party."  The  find- 
ing will  thereupon  be  settled  by  the  judge  who  tried  the 
cause  at  such  time  as  may  be  fixed  by  him  for  that  pur- 
})ose.  The  same  practice  prevails  in  case  any  party  is 
aggrieved  by  the  refusal  or  omission  of  the  judge  to  per- 
fect his  finding  as  prevails  in  cases  of  exceptions.''"    The 


Co.  V.  Kudncr,  136  Mich.  583; 
Morse  v.  Blanchard,  117  Mich.  37; 
Cole  V.  Shaw,  103  Mich.  505;  Lam- 
oreaux  v.  Crcveling,  103  Mich.  501; 
(Joiild  V.  Doty,  104  Mich.  261; 
Sweetzer  v.  Mead,  5  Mich.  107; 
Ball  V.  Bursh,  64  Mich.  336;  Far- 
rington  v.  Sexton,  43  Mich.  454; 
Todd  V.  Davis,  ."^2  Mich.  160;  Shot- 
well  V.  Harrison,  30  Mich.  179;  Pea- 
body  V.  McAvoy,  23  Mich.  526;  Ort- 
niann  v.  Wilson,  23  Mich.  269;  Web- 
ber V.  Donnelly,  33  Mich.  469;  Gano 
V.  Heath,  36  Mich.  441;  Cragin  v. 
(iardner,  64  Mich.  399;  Gillam  v. 
Boynton,  36  Mich.  236;  Sly  v.  Free- 
man, 38  Mich.  689;  Kane  v.  Stowc, 
50  Mich.  317;  Montague  v.  Dougan, 
68  Mich.  98;  Green  v.  Gill,  47  Mich. 
86;  Compton  v.  Blair,  27  Mich.  397; 
Beal  V.  Polhenius,  67  Mich.  130; 
Lovell  V.  Willard,  28  Mich.  346; 
HfJcr  V.  Nolan,  45  Mich.  357; 
Drake  v.  Lake  Shore,  etc.  R.  Co.,  69 


Mich.  168;  Simmer  v.  Cutter's  Es 
tate,  194  Mich.  34;  Bransfield  v. 
Wallace,  195  Mich.  41. 

18  People  V.  Southern  Surety  Co., 
199  Mich.  30;  Merrill  v.  Newton,  99 
Mich.  226;  First  Nat.  Bank  v. 
Walker,  115  Mich.  434;  Mason  & 
Hamlin  Co.  v.  Gage,  119  Mich.  361; 
Cudney  v.  Sherrard,  153  Mich.  239. 

19  Cir.  Ct.  Rule  45,  §  2 ;  People  v. 
Southern  Surety  Co.,  199  Mich.  30; 
Thurber  v.  Aldrich,  167  Mich.  656; 
Wisconsin  Chair  Co.  v.  Charlevoix 
Circuit   Judge,   189  Mich.  548. 

Mode  of  presenting  amendments, 
see  Northern  Assur,  Co.  v.  Hough- 
ton Circuit  Judge,  169  Mich.  238. 

20  Cir.  Ct.  Rule  45,  §  2. 

A  finding  of  facts  made  and  filed 
after  the  judge  who  tried  the  cause 
has  resigned  is  a  nullity.  Ells  v. 
Rector,  32  Mich.   379. 

Denial  of  a  proposed  amondincnt 
covering  an  immaterial  point  isj  not 
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presumption  is  that  a  refusal  to  find  as  requested  is  based 
upon  a  lack  of  evidence  to  warrant  such  finding.^^  If 
no  amendments  are  proposed,  it  will  be  assumed  on  error 
that  the  evidence  warranted  the  findings.^*^ 

§24.  Exceptions  to  findings. 

Within  four  days  after  the  filing  of  the  completed 
finding  (or  such  other  time  as  may  be  allowed  by  the 
court),  any  party  aggrieved  may  briefly,  in  writing,  al- 
lege exceptions  to  the  matters  of  law  embodied  in  the 
finding.  Such  exceptions  must  be  thereafter  put  in  forai 
and  settled  in  the  same  bill  with  the  exceptions  taken 
during  the  trial  and  in  the  same  manner  as  bills  of  ex- 
ceptions in  other  cases.^'  A  statute  in  this  state  express- 
ly provides  tliat  a  party  may  allege  as  an  exception  that 
the  findings  of  fact  are  against  the  clear  Aveight  of  the 
evidence.^*  A  party  who  desires  to  review  in  the  su- 
preme court  a  case  in  which  a  trial  was  had  before  the 
court  without  a  jury,  and  to  question  the  conclusions 
reached  by  such  court  upon  the  facts  and  law,  must  have 
a  written  finding  both  of  facts  and  of  law  and  must  take 
his  exceptions  thereto.^*    And  where  such  a  finding  has 

error.      Bransfield    v.    Wallace,    195  24Jud.  Act,   ch.   18,   §15;    Comp. 

Mich.  41.  Laws   1915,    §12587;    Oudersluys   v. 

Proposed    amendments    should    be  Carstens,  194  Mich.  521;   Simmer  v. 

statements  of  ultimate  facts  and  not  Cutter's  Estate,  194  Mich.  34. 

mere  recitals  of  proof.     Fairfield  v.  25  Engel  v.  Tate,  203  Mich.  679; 

Hart,  139  Mich.  136.  Haines    v.    Saviers,    93    Mich.    440; 

If  there  are  no  proposed  amend-  Gemberling    v.    Lazarus,    100    Mich, 

ments,  it  will  be  assumed  that  the  o24;  Rice  v.  City  of  Muskegon,  150 

evidence     warranted     the     findings.  Mich.    679;     Moore    v.    Royal    Oak 

Merrill  v.  Newton,  99  Mich.  236.  Lumber    Co.,   171    Mich.   400;    Cum- 

21  Crockett  v.  Bearce,  104  Mich.  ming  Tp.  v.  Schick,  94  Mich.  222; 
257.  Barnum  v.  Andrews,  106  Mich.  81 ; 

22  People  V.  Southern  Surety  Co.,  Child  v.  City  of  Jackson,  93  Mich. 
199  Mich.  30;  Cudney  v.  Shcrrard,  503;  Markey  v.  Mutual  Benefit  Life 
153  Mich.  239;  Becker  v.  Headsten,  Ins.  Co.,  164  Mich.  350;  Monroe 
137  Mich.  478.  Water   Co.    v.    Frenchtown    Tp.,   98 

23  Cir.  Ct.  Rule  45,  §3;  Eameau  Mich  431;  Sawyer  v.  Van  Houscn, 
V.  Valley,  168  Mich.  569.  39  Mich.  89;  Griffin  v.  Johnson,  37 
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boon  filod,  but  no  oxcoptions  takon  to  the  findings  of 
fact,  the  appellate  court  cannot  review  the  facts  found 
nor  determine  wliether  these  findings  are  supported  by 
the  evidence.^^  The  only  question  open  in  such  case  is 
whether  the  findings  support  the  judgment.'^'  So,  like- 
wise, when  the  finding  of  law  is  not  excepted  to,  it  can- 
not be  reviewed.^* 

Exceptions  must  be  specific  and  not  to  the  findings 
as  a  wliole.^* 

Form  of  Exceptions  to  Findings  of  the  Court 

(Title  of  court  and  cause.) 

Oomes  now  the  said  plaintiff  (or,  defendant),  by  J.  K.,  his  attorney,  and 
excepts  to  the  following  findings  of  fact  and  of  law  filed  by  the  court  in 
this  cause: 

1.  The  said  plaintiff  (or,  defendant)  excepts  to  subdivision  1  of  said  find- 
ing of  facts,  on  the  ground  that  said  finding  is  against  the  clear  weight 
of  the  evidence. 

2.  The  said  plaintiff  (or,  defendant)  excepts  to  subdivision  2  of  the  con- 
elusions  of  law  contained  in  said  finding. 

Dated,  etc. 

J.  K., 
Attorney  for  Plaintiff  (or,  At- 
torney   for    Defendant). 

VERIFICATION 

See  Pleading;  ArprDAVTTs;  Affidavit  of  Merit.s;  Attachment  (appli- 
cation to  dissolve);  Mandamus  (answer);  Habeas  Corpus  (return);  Dis- 
covery AND  Inspection  of  Papers;  Summary  and  Special  Proceed- 
ings TO  Recover  Possession  of  Land. 

Mich.  87;  Stafford  v.  Crawford,  118  .147;    Weist   v.   Morlock,    116   Mich. 

Alich.  285;  Federal  Audit  Co.  v.  fiOG;  Stafford  v.  Crawford,  118 
Sawyer,  196  Mich.  566;  McDonell  v.    .   Mich.     285;     Engel     v.     Tate,     20;'. 

Union    Trust    Co.,    I.'IQ    Mich.    386;  Mich.   679. 

Daniels    v.    Crane,    141    Mich.    499;  27  Stafford  v.  Crawford,  118  Mich. 

Employers'    Liability     Assur.     Cor-  285. 

poration    v.    Grand    Rapids    Bridge  28  Ppa))ody   v.   McAvoy,   23   Mich. 

Co.,  139  Mich.  351;  Butts  v.  Davis,  526. 

50  Mich.  310;  Wertin  V.  Crocker,  47  29  Schmidt     v.     Miller,    22    Mich. 

Mich.  642.  278. 
26  Dodge    V.    Kennedy,    93    Mich. 
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VEXATIOUS  APPEALS 

See  Error,  Writ  of. 


VIEW 


See  Evidence,  §  3. 


VILLAGES 

See  Municipal  Corporations;    Executions;   Mandamus. 

VOUCHERS 

See    Eeferences. 

WAGES 

See  Garnishment. 

WAIVER 

See  Appearance;  Bill  of  Particulars;  Attorneys  (lien);  Attach- 
ment; Bill  of  Exceptions;  Contempt;  Defaults;  Exceptions; 
Exemptions;  Depositions;  Executions;  Costs;  Error,  Writ  of;  Gar- 
nishment; Homestead;  Justices  of  the  Peace;  Jury;  Motions,  Rules 
and  Orders;  New  Trial;  Pleading;  Quo  Warranto;  Replevin;  Se- 
curity FOR  Costs;  Trial;  Assumpsit  (waiver  of  tort). 

WAR 

See  Limitation  of  Actions. 

WARRANT 

See  Confession  of  Judgment;  Mandamus;  Habeas  Corpus;  Execu- 
tions; Contempt;  FRAuom.ENT  Debtors;  Summary  and  Special  Pro- 
ceedings TO  Recover  Possession  op  Land. 

WASTE 

§  1.  What  is. 
§  2.  Old  action. 

§  3.  Superseded. 

§4.  When  lies. 

§  5.  Waste  of  land  sold  on  execution. 

§  6.  Waste  after  commencement  of  action. 
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§  1.  What  is. 

Waste  is  a  spoil  or  destruction  in  houses,  gardens, 
trees  or  other  corporeal  hereditament  to  the  disherison 
of  him  that  hath  the  remainder  or  revei'sion  in  fee  sim- 
ple or  fee  tail.  It  consists  in  demolishing,  not  the  tenir 
porary  profits  only,  but  the  very  substance  of  the  thing, 
thereby  rendering  it  wild  and  desolate.^ 

§  2.  Old  action. 

The  action  of  waste  under  the  old  English  practice 
was  founded  partly  upon  the  common  law  and  j^artly 
upon  the  statute  of  Gloucester,  and  might  be  brought 
by  him  who  had  the  immediate  estate  of  inheritance  in 
reversion  or  remainder  against  the  tenant  for  life,  tenant 
in  dower,  tenant  by  the  curtesy  or  tenant  for  years,  and, 
by  virtue  of  the  statute  of  Westminster  II,  by  one  tenant 
in  common  of  the  inheritance  against  another  who  makes 
waste  in  the  estate  holden  in  common.^ 

The  action  of  waste  was  a  mixed  action,  partly  real, 
so  far  as  it  recovered  land,  and  partly  personal,  so  far 
as  it  recovered  damages.  If  the  waste  was  proved,  the 
plaintiff  recovered  the  thing  or  place  wasted,  and  also 
treble  damages  by  the  statute  of  Gloucester.^  This  old 
action  still  lies  in  some  of  the  states  of  the  United  States, 
the  statute  of  Gloucester  having  been  brought  over  and 
adopted  in  those  states  as  a  part  of  the  common  law,  ])ut 

ICooley's     Bl.     Comm.     281;      3  Iron    Co.,    HO   Mich.    522;    Curtis   v. 

Cooley'a  Bl.  Comm.  223.  Fowler,  66  Mich.  696;  Buncombe  v. 

It    is    waste    to    cut    and    remove  Felt,   81   Mit'h,  882;   In  re  Seager 's 

timber  from  unoc('ui)ied  lands.   Stout  Estate,  92  Mieh.  186;  Hogan  v.  Ho- 

V.   Keyes,  2  Doug.   184;    Webster  v.  gan,    102    Mieh.    641;     Webster    v. 

Poet,  97  Mieh.  826;  Benedict  V.  Tor-  Peet,    97     Mieh.     326;     Welling     v, 

rent,    88    Mich.    181;    McGregor    v.  Strickland,  161  Mich.  235;  Stevens  v. 

Brown,  10  N.  Y.  114.  Rose,  69  Mich.  259;   Poole  v.  Union 

Further    as    to    what    constitutes  Trust  Co.,  191  Mich.  162;  Anstays  v. 

waste,    see    Howard    v.    Patrick,    38  Anderson,   194  Mieh.  1, 

Mich.  795;   Chapel  v.  Hull,  60  Mich.  2  8  Cooley's  Bl.  Comm.  227. 

167;   Ward  v.  Carp  River  Iron  Co.,  3  8  Cooley's  Bl.  Comm.  228, 
47   Mich.   65;    Ward   v.    Carp   River 
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in  others  it  has  never  been  recognized.*  It,  however, 
has  been  but  very  little  used,  having  been  in  practice 
virtually  superseded  by  the  action  on  the  case  in  the 
nature  of  waste  for  the  recovery  of  damages  only  or  by 
a  bill  in  equity.' 

§  3.  Superseded. 

In  Michigan,  the  action  on  the  case  for  waste  is  ex- 
pressly provided  for  by  statute,^  and  the  old  action  for 
waste  cannot  be  used.' 

§  4.  When  lies. 

The  Michigan  statute  declares  that  if  any  guardian, 
or  any  tenant  by  the  curtesy,  tenant  in  dower,  or  for 
term  of  life  or  years,  or  the  assigns  of  any  such  tenant, 
shall  commit  or  suffer  any  waste  during  their  several 
terms  or  estates  of  the  houses,  gardens,  orchards,  lands 
or  woods,  or  of  any  other  thing  belonging  to  the  tene- 
ments so  held,  without  having  a  lawful  license  in  writ- 
ing so  to  do,  they  shall  respectively  be  liable  to  an  action 
on  the  case  for  such  waste.*  In  case  any  such  tenant 
lets  or  grants  his  estate  and  still  retains  possession  there- 
of and  commits  waste,  the  party  entitled  to  the  rever- 
sion of  the  tenements  may  maintain  his  action  on  the 
case  for  such  waste  against  such  tenant.^    Also,  if  one 

42   Greenl.     Ev.   see.   fir,l.  f'oiiip.    Laws    1897,    S  11116;    Comp. 

6  Lee    V.    Payne,    4    Mich.     106;  Laws  1915,  §14940;  Anstaya  v.  An- 

Stevens  v.  Rose,  69  Mich.  259;  Dun-  dcrson,  194  Mich.   1. 

combe   v.   Felt,   81    Mich.   3.12.      In  This  statute  does  not  deprive  the 

England,   the   action   of   waste    was  equity  courts  of  jurisdiction.    Heli- 

abolished  by  the  statute  of  .3  and  4  ker  v.  Heliker,  184  Mich.  657,  and 

Wm.    IV,    ch.    27.      Woodhouse    v.  see    Jud.    Act,    eh.    6,    §4;     Conip. 

Walker,  5  Q.  B.  404.  Laws  1915,   §  12302. 

6  Comp.  Laws  1897,  §11116  et  Restraining  waste  pendente  lite, 
seq.;  Cenip.  Laws  191.5,  §14940  et  see  Jud.  Act,  eh.  33,  §20;  Comp. 
seq.  Laws  1915,  §  1.S377. 

7  Jud.  Act,  ch.  33,  §17;  Comp.  9  How.  Stat.  (2nd  ed.)  1.3301; 
Laws  1915,  §  1.3374.  Comp.   Laws    1897,    §11117;    Comp. 

8  How.    Stat.     (2nd    ed.)     13300;  Laws  191.5,   §14941. 
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joint  tenant  ur  tenant  in  connnon  commits  waste  of  the 
estate  held  in  joint  tenancy  or  in  common,  he  is  subject 
to  an  action  on  the  case  for  such  waste  at  the  suit  of  his 
co-tenant  or  co-tenants.^' 

An  heir,  whether  of  full  age  or  not,  after  coming  into 
possession  of  the  inheritance,  may  maintain  an  action 
on  the  case  for  waste  done  in  the  time  of  his  ancestor  as 
well  as  in  his  own  time,  unless  a  recoverj^  has  been  had 
therefor  bv  the  executor  or  administrator  of  the  ances- 
tor." 

The  action  on  the  case  for  waste  may  be  brought  by 
the  person  having  the  next  immediate  estate  in  fee  or 
for  life  or  years  in  the  premises  in  question,  or  by  any 
person  who  has  the  remainder  or  reversion  in  fee  or  for 
life  after  an  intervening  estate  for  life  or  years.  Each 
of  them  recovers  damages  according  to  his  estate  in  the 
premises. ^^ 

§  5.  Waste  of  land  sold  on  execution. 

If,  at  any  time  after  a  sale  of  real  estate  on  execution, 
and  before  a  deed  has  been  executed  in  pursuance  there- 
of, the  defendant  in  the  execution  or  any  other  person 
connnits  any  waste  thereon  or  removes  therefrom  any 
buildings,  fences  or  other  fixtures  belonging  to  the  land, 
and  which  would  pass  to  the  grantee  by  a  deed  of  con- 
veyance of  tlie  land,  the  purchaser  of  the  real  estate,  or 

10  Mow.    Stat.    (2ml    cd.)    13302;  Hclikcr  v.  Hcliker,  184  Micb.  657; 

CoMii..    Laws    1,SI)7,    8  11118;    Comp.  Stroh  v.  O'Hearn,  176  Mich.  164. 

Laws     1915,     8  14942;     Benedict    v.  11  How.    Stat.    (2nd    cd.)    13303; 

Torrent,   83   Mich.    181;    Hennes   v.  Comp.    Laws    1897,    8  11119;    Comp. 

Charles   Hebard  &  Sons,   169   Mich.  Laws  1915,  §  14943 ;  Hcliker  v.  Heli- 

670.  ker,   184   Mich.   657. 

This  statute  does  not  curtail  the  12  How.    Stat.    (2nd    ed.)    13304; 

jurisdiction  of  equity  on  the  subject  Comp.  Laws   1897,  §    11120;   Comp. 

of  waste.     Chapel  V.  Hull,  60  Mich.  Laws     1915,     §14944;     Howard    v. 

167;    Duncombe    v.    Felt,    81    Mich.  F'atrick,   38   Mich.    795;    Anstays   v. 

;j32;  Dawson  v.  Trcuiaiue,  93  Mich.  Anderson,    194    Mich.    1. 
320;  Stevens  v.  Rose,  69  Mich.  259; 
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any  creditor  or  any  other  person  who  has  acquired  the 
rights  of  the  purchaser,  may  have  and  maintain  against 
the  person  doing  the  injury,  and  against  any  other  per- 
son who  has  any  of  such  buildings,  fences  or  fixtures  in 
his  possession  after  such  removal,  the  same  actions 
which  the  purchaser,  creditor  or  other  person  might  sus- 
tain if  he  were  the  absolute  owner  of  the  premises  so 
sold.^^  And  if,  after  the  commencement  of  the  action, 
any  other  creditor  acquires  the  rights  of  the  purchaser, 
the  action  is  not  thereby  abated  or  in  any  way  affected, 
but  may  be  prosecuted  in  the  name  of  the  plaintiff  there- 
in to  final  judgment,  for  the  benefit  of  the  person  who 
has  acquired  such  rights  after  the  commencement  of  the 
action,  if  he  chooses  to  prosecute  it,  and  if  not,  the  plain- 
tiff may  continue  to  prosecute  the  action  for  his  own 
benefit." 

Another  provision  of  the  statute  declares  that  when- 
ever any  lands  or  tenements  shall  be  sold  by  virtue  of 
an  execution  issued  upon  any  judgment  or  decree,  the 
person  to  whom  a  conveyance  may  be  executed  by  the 
sheriff  pursuant  to  such  sale  may  maintain  an  action 
on  the  case  for  waste  against  any  person  for  any  waste 
committed  by  him  on  the  premises  after  such  sale.^** 

But  any  person  lawfully  entitled  to  the  possession  of 
any  premises  so  sold  may,  until  the  expiration  of  fifteen 
months  from  the  time  of  the  sale,  use  and  enjoy  them  as 
follows,  without  being  deemed  guilty  of  waste: 

1.  He  may  in  all  cases  use  and  enjoy  the  premises  sold 
in  like  manner  and  for  the  like  puiposes  in  and  for  which 
they  were  used  and  applied  prior  to  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  If  the  premises  sold  were  buildings  or  any  other 

13Jiul.  Act,  oh.  23,  §114;   Comp.  15  How.    Stat.    (2nd    ed.)    13308; 

Laws   191.1,   §12929.  Comp.    Laws    1897,    §11124;    Comp. 

HJud.  Act,  ch.  23,  §llo;   Comp.      Laws  1915,  §14946. 
Laws  1915,  §  12930. 
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erections,  he  may  make  necessaiy  repairs  thereto,  but 
can  make  no  alterations  in  the  form  or  structure  thereof. 

3.  If  the  premises  sold  were  land,  he  may  use  and  im- 
prove it  in  the  ordinary  course  of  husbandry,  but  he  is 
not  entitled  to  any  crops  growing  thereon  at  the  expira- 
tion of  the  said  fifteen  months. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to 
the  necessary  reparation  of  any  fences,  buildings  or  erec- 
tions which  were  on  the  land  at  the  time  of  the  sale. 

5.  If  the  land  is  actually  occupied  by  such  person,  he 
may  take  necessary  firewood  therefrom  for  the  use  of  his 
t'nmily.^^ 

The  action  cannot  be  maintained  against  the  defend- 
ant in  an  execution,  upon  which  land  has  been  sold,  for 
taking  out  iron  ore  from  open  mines  in  the  customary 
and  reasonable  way  during  the  fifteen  months  in  which 
lie  is  entitled  by  laAV  to  use  and  enjoy  the  premises,  but 
bo  may  not  open  new  mines  during  that  time.^' 

§  6.  Waste  after  commencement  of  action. 

"After  the  commencement  of  any  action  on  the  case 
for  waste,  or  any  action  for  the  recovery  of  land,  or  of 
the  possession  of  land,  the  defendant  shall  not  make 
any  waste  of  the  land  in  demand,  or  premises  in  ques- 
tion, during  the  pendency  of  the  suit;  and  if  such  de- 
fendant shall  commit  any  waste  thereon,  or  shall  threaten 
or  make  preparations  to  commit  waste  thereon,  the  court 
in  which  such  suit  is  pending,  or  any  circuit  judge,  or 
circuit  court  commissioner,  either  in  term  or  vacation, 
shall  have  power,  on  the  application  of  the  plaintiff,  to 
make  an  order  restraining  the  defendant  from  the  com- 
mission of  any  waste,  or  further  waste  thereon.     Any 

16  How.    Stat.    (2n(]    ed.)    13310;  perior  Iron  Co.,  36  Mich.  105;  Holm- 

Coiiip.    Laws    1897,    §11126;    Comp.  berg  v.  Johnson,  45  Kan.  197;   Rus- 

Laws  1915,  §14948.  sell   v.   Merchants'   Bank,   47   Minn. 

IV  Ward   V.   Carp   River   Iron   Co.,  286;    Crouch    v.    Puryear,    1    Rand. 

47   Mich.   65;    Harlow   v.   Lake  Su-  (Va.)    258. 
2  Abbott— 50 
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person  who  shall  violate  the  terms  of  any  such  order, 
shall  be  deemed  guilty  of  contempt  of  the  court  in  which 
such  action. is  pending,  and  shall  be  punishable  as  in 
other  cases  of  contempt."  "  An  order  restraining  waste 
on  property  levied  on  by  attachment  or  execution  is  also 
provided  for  by  statute.^® 

WEIGHT  OF  EVIDENCE 

See    Instructions  to  Jury;  New  Trial;  Error,  Writ  of. 

WHAT  LAW  GOVERNS 

See  Exemptions;    Executions;    Limitation   of   Actions. 

WILLS 

See  Judgments   (declaratory  of  rights). 

WITHDRAWAL 

See  Appearance;  Jury;  Pleadings. 
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§    4.  Fees. 
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18,Jud.    Act,   ch.   ;>.•{,   §'J0;    Comp.  19  Jud.   Act,  ch.  23,  §149;    Conip. 

Laws  1915,  §  13377.  Laws  1915,  §  12964. 
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Cro.'i.i-Befeieiices:    Evidence;   Trial;  Subpoenas. 

I.  In  General 

§  1.  Administering  oath  to. 

Tho  question  of  the  eom])etency  of  a  person  proposed 
as  a  witness  havino-  been  determined  in  favor  of  his  com- 
petency, he  is  then  subjected  to  the  legal  sanction  to  tell 
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the  ''truth,  the  whole  truth  and  nothing  but  the  truth," 
in  the  form  of  an  oath,  affirmation  or  promise  as  the  con- 
dition of  the  person  may  require. 

Tlie  oath  is  recited  to  the  witness  by  the  judge  or  the 
clerk,  the  witness  the  while  holding  up  his  right  hand 
and,  at  the  termination  of  the  recital,  assenting  to  be 
bound  by  it,  either  by  word  of  mouth  or  by  an  aftirma- 
tive  nod  of  the  liead.  Tliis  is  the  usual  mode  of  admin- 
istering oaths  in  practice  in  this  state  ^  and  is  to  be  used 
in  all  cases  except  where  the  pro})osed  witness  is  con- 
scientiously opposed  to  taking  an  oath  or  is  a  child  un- 
der the  age  of  ten  years. 

Every  person  conscientiously  opposed  to  taking  an 
oath  will,  when  called  upon  to  take  an  oath,  be  per- 
mitted, instead  of  swearing,  solemnly  and  sincerely  to 
affirm  under  the  pains  and  penalties  of  perjury.^ 

Whenever  a  child  under  the  age  of  ten  years  is  pro- 
duced as  a  witness,  it  is  the  duty  of  the  court,  by  an  ex- 
amination made  by  itself  publicly  or  separate  and  apart, 
to  ascertain  to  its  own  satisfaction  whether  the  child  has 
sufficient  intelligence  and  sense  of  obligation  to  tell  the 
truth  to  be  safely  admitted  to  testify;  and,  in  such  case, 
such  testimony  may  be  given  on  a  promise  to  tell  the 
truth,  instead  of  upon  oath  or  statutory  affirmation,  and 
is  to  be  given  such  credit  as  to  the  court  or  jury,  if  there 
be  a  jury,  it  may  appear  to  deserve.^ 

§  2.  Limiting-  number  of. 

Tlie  court  should  not,  except  in  cases  of  very  evident 
al)use,  limit  tlie  numl)er  of  witnesses  which  a  party  may 
examine  upon  any  of  the  material  and  main  points  in 
the  suit.*    To  do  so  would  be  substantial  error.    But  tlie 

1  .Tnd.    Aft,    f'h.    17,    §80;    Conip.  4  Barhyte    v.    Simimers,    68    Mich. 

Lnws  19L'5,  §12568.  .'^41;   Snlkowski  v.  Zynda,  160  Mich. 

2.Jurl.    Aet,    c'li.    17,    §81;    Comp.       7. 
Laws   1915,  §  12569. 

SJud.    Act,    ch.    17,    §68;    Comp. 
Laws  1915,  §12556. 
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court  has  some  discretionary  control  in  the  matter,  and, 
to  prevent  abuse  of  the  privilege  of  cumulating  evidence, 
may  limit  the  number  of  witnesses  that  may  be  pro- 
diiced  to  prove  a  single  point.^  Thus,  where  in  an  eject- 
ment case  the  only  question  was  as  to  the  value  of  a 
homestead,  the  trial  court  was  held  very  properly  to 
have  limited  the  number  of  witnesses  to  six  on  a  side.^ 

It  is  provided  by  statute  that  no  more  than  tliree  ex- 
pert witnesses  shall  be  allowed  to  testify  on  either  side 
as  to  the  same  issue,  but  the  court  may,  in  its  discretion, 
permit  an  additional  number  of  witnesses  to  testify  as 
experts,'^  And  where  impeaching  testimony  is  given  of 
general  character  for  truth,  the  number  of  impeaching 
and  sustaining  witnesses  that  will  be  allowed  is  in  the 
discretion  of  the  court  and  is  generally  limited  to  an 
equal  number  on  each  side.* 

§  3.  Exclusion  from  court  room. 

If  the  judge  deems  it  essential  to  the  discovery  of 
truth  that  the  witnesses  in  a  case  be  examined  out  of 
the  hearing  of  each  other,  he  may  so  order  it.  This  or- 
der, upon  the  motion  or  suggestion  of  either  party,  is 
rarely  withheld;  but,  by  the  weight  of  authority,  a  party 
does  not  seem  entitled  to  it  as  a  matter  of  right.^    The 

5  Borland  V.  Burlin^ame,  78  Mich.  Farmers'  Fire  Ins.  Co.,  106  Mich. 
182;  Detroit  City  Ry.  v.  Mills,  85  96;  Harrison  v.  Green,  157  Mich. 
Mich.  6."^;  Frascr  v.  Jennison,  42  690.  There  is  no  difference  of 
Mich.  206.  opinion    on    the    point    that    such    a 

6  Riggs  V.  Sterling,  60  Mich.  644.       request,  if   seasonably  made,  should 
TJiid.    Act,   ch.    17,    §70;    Comp.       not  he  refused.     People  v.   Hail,  48 

Laws  191.5,   §12.558;   Fraser  v.  .len-  Mich.  482. 

nison,  42  Mich.  206.  When  such  discretion  is  exerciseil, 

8  Hollywood  v.  Reod,  57  Mich.  it  should  not  be  in  a  manner  preju 
2.34.  dicial   to  either   party,  and   all   wit- 

9  It  is  entirely  within  the  discre-  nesses  should  be  excluded  who  are 
tion  of  the  trial  court.  Harrington  to  be  called  to  that  point,  wiiether 
V.  Green,  157  Mich.  690;  People  v.  they  are  witnesses  of  plaintiff  or  de- 
Burns,  67  Mich.  537;  Mcintosh  v.  fendant;  but  the  court  is  not  au- 
Mclntosh,  79  Mich.  198;  Johnston  v.  thorized   to  exclude  a  party  to  the 
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proper  course  in  such  cases  is  to  require  the  names  of 
the  witnesses  to  be  stated  by  the  counsel  of  the  respec- 
tive parties  by  whom  they  were  summoned  and  either 
to  direct  the  sheriff  to  keep  them  in  a  separate  room 
until  they  are  called  for  or  to  cause  them  to  withdraw, 
by  an  order  from  the  bench,  accompanied  by  an  admon- 
ition against  disobedience.  In  the  latter  case,  it  has 
been  said  that  if  a  witness  remains  in  the  court  room 
in  violation  of  the  order,  even  by  mistake,  it  is  in  the 
discretion  of  the  court  either  to  allow  or  to  refuse  to 
allow  such  witness  to  be  examined,  althougli  tlie  right 
to  refuse  is  in  practice  rarely  exercised.^"  But  the  bet- 
ter opinion  is  that  the  disobedience  of  the  order  by  a 
witness,  although  it  will  subject  him  to  punishment  for 
contempt  of  court,  will  not  deprive  the  party  whose  wit- 
ness he  is  of  the  benefit  of  his  testimony  where  the  party 
himself  is  without  fault,  and  that  the  court  cannot  law- 
fully refuse  to  permit  the  examination  of  the  witness,  al- 
though the  fact  of  disobedience  may  be  matter  for  ob- 
servation to  the  jury  upon  his  evidence." 

The  attorneys  in  the  cause,  whose  personal  presence 
in  court  is  necessary,  are  usually  not  included  in  the  or- 
der to  withdraw;  ^^  so,  also,  the  parties  in  interest,  whose 
right  it  is  to  be  present  and  aid  in  the  progress  of  the 
trial. ^^  And  it  has  been  said  that  ordinarily  witnesses 
who  are  summoned  as  experts  and  witnesses  called  to 
testify  to  the  character  of  another  witness  are  excepted 
from  the  rule  and  permitted  to  remain  in  the  court  room 
while  the  rest  of  the  witnesses  are  sent  out; "  and  where 
a  judge  is  satisfied  from  the  statement  of  counsel  in  open 
court  or  otherwise  that  a  witness  in  a  cause  has  acquired 

controversy.     Mcintosh  v.  Mcintosh,  13  Mcintosh  v.  Mcintosh,  79  Mich. 

79   Mich.    198.  198. 

10  1  Greenl.  Ev.  sec.  432.  14  1     Thomp.     Trials,     sec.     278; 

11  1    Thomp.   Trials,  sec.   281.  Brown  v.  State,  ?,  Tex.  App.  295. 

12  1     Greenl.     Ev.     sec.     4.32;      1 
Thomp.  Trials,  sec.  278. 
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fcjucli  an  intimate  knowledge  of  the  facts,  by  reason  of 
having  acted  as  the  authorized  agent  of  either  of  the 
parties,  that  his  services  are  required  by  counsel  in  the 
management  of  the  trial,  he  ought  not,  especially  in  the 
necessaiy  absence  of  his  principal,  to  be  placed  under 
the  rule." 

§4.  Fees. 

The  fees  of  witnesses  are  regulated  by  statute  at  a 
dollar  a  day  with  ten  cents  a  mile  for  coming  to  the  place 
of  attendance.^^  Witnesses  residing  in  the  city  where 
the  court  is  held  are  not  entitled  to  witness  fees  on  days 
when  no  attendance  on  court  was  necessary,  as  during 
periods  of  adjournment."  No  attorney,  solicitor  or  coun- 
sel in  any  cause,  shall  be  allowed  any  fee  for  attending 
as  a  witness  in  such  cause."  Mileage  fees  of  witnesses 
may  be  taxed  although  they  attend  to  testify  for  the 
samp  party  in  two  proceedings  against  diiTerent  per- 
sons." 

"No  expert  witness  shall  be  paid,  or  receive  as  com- 
pensation in  any  given  case  for  his  services  as  such,  a 
sum  in  excess  of  tlie  ordinaiy  witness  fees  i>rovided  by 
law,  unless  the  court  before  whom  such  witness  is  to 
appear,  or  has  appeared,  awards  a  larger  sum,  which 
sum  may  l)e  taxed  as  a  part  of  the  taxable  costs  in  tlie 
case.  Any  such  witness  who  shall  directly  or  indirectly 
receive  a  larger  amount  than  such  award,  and  any  per- 
son wlio  shall  pay  such  witness  a  larger  sum  than  such 
award,  shall  be  guilty  of  a  contemi)t  of  court,  and  on 
conviction  thereof  be  punished  accordingly."^" 

15  Ryan  V.  Couch,  66  Ala.  244.  See  l»Jud.    Act,   ch.    48,    §4;    Comp. 

also  In  re  Spark's  Estate,  198  Mich.  Laws  1915,  §  1.3721. 

421.  19  Chesebrough    v.    Chippewa    Cir- 

16Jud.    Act,    ch.    48,    §3;    Comp.  cuit    Judge,   190   Mich.   539. 

Laws     1915,      §13720.        See     also  ZOJud.   Act,  ch.   17,    §69;    Comp. 

Costs.  Laws  1915,  S  12557,  as  amended  by 

17  Smith  V.  Smith,  146  Mich.  686.  Pub.  Acts  1919,  No.  404,  which  added 
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§4a.  Refusal  of  party  to  testify. 

If  the  plaintiff  in  any  action  refuse  to  appear  as  a 
witness  on  being  personally  subpoenaed,  or  being  present 
refuse  to  swear  or  to  testify,  except  where  he  is  priv- 
ileged from  answering,  the  case  shall  be  dismissed.  If 
the  defendant  refuse  to  appear  on  being  personally  sub- 
poenaed, or  being  present  refuse  to  swear  or  to  testify, 
except  where  he  is  privileged  from  answering,  the  plain- 
tiff's demand  shall  be  taken  as  confessed,  no  set-off  al- 
lowed, and  judgment  entered  according:  provided,  that 
tlie  provisions  of  this  section  shall  not  be  construed  as 
to  in  any  Avay  abrogate  or  modify  the  provisions  of  law 
with  reference  to  the  punishment  of  witnesses  for  con- 
tempt of  court  in  refusing  to  testify  or  otherwise.*^ 

II.  Competency 
§  5.  Distinction  between  competency  and  credibility. 

Tliere  are  two  kinds  of  exceptions  to  witnesses,  viz., 
(1)  to  their  competency  and  (2)  to  their  credibility. 
Exceptions  to  the  credit  of  a  witness  are  such  as  do  not 
at  all  disable  him  from  being  sworn,  but  merely  affect 
the  degree  of  belief  which  is  to  be  given  to  his  testi- 
mony.    But  exceptions  to  the  competency  of  a  witness 

the    words:      "which    sum    may    be  pay  them  any  sum  agreeable  to  him- 

taxed  as  a  part  of  the  taxable  eostf  self    and    his    witnesses.      Since    its 

in  the  ease,"  to  obviate  the  defect  passage    only    such    sums    may    be 

referred  to  in  Joy  v.  Ingham  Circuit  paid    for    expert    testimony    as    the 

Judge,   204   Mich.   41.  court  shall  direct.    The  statute  is  ab- 

Before  the  passage  of  this  statute,  solutely  silent  upon  the  question  of 

"there     was     no     legal     limitation  taxing  such  fees  against  the  oppo- 

u\)on  the  right  to  hire  and  pay  ex-  site  party."     Joy  v.  Ingham  Circuit 

jiert  witnesses.     The  purpose  of  the  .Judge,  204  Mich.  41. 

legislation    was,    we    think,   to   limit  This  statute  is  a  re-enactment   of 

a    right    already    existing    and    cor-  section  1  of  Act  175  of  1905,  except 

rect  a  practice  which  in  the  legisla-  that  under  the  former  act  the  offense 

tive  mind   appeared   to  be   a  grow-  was  a  misdemeanor.     That  act  was 

ing     abuse.       No     new     rights     are  held    unconstitutional    in    People    v. 

conferred    by    the    statute.      Before  Dickcrson,  164   Mich.   153. 

its    passage    a    litigant    might    hire  21  Jud.   Act,   ch.    17,    §72;    Comp. 

as  many  experts  as  he  pleased  and  Laws  1915,  §  12560. 
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go  to  prove  that  he  cannot  be  sworn  at  all,  on  account 
of  some  inherent  incapacity  or  defect  or  as  being  against 
the  policy  of  the  law.^*  Whether  a  witness  is  qualified 
to  be  sworn  as  such  is  always  a  question  for  the  court, 
hut  it  is  for  the  jury  to  say  whether  they  will  believe  his 
evidence.^^ 

§  6.  Effect  of  statute. 

The  common  law  rejected  the  testimony  (1)  of  par- 
lies, (2)  of  persons  deficient  in  understanding,  (3)  of 
persons  insensible  to  the  obligations  of  an  oath  and  (4) 
of  persons  whose  pecuniary  interest  was  directly  in- 
volved in  the  matter  in  issue;  and  the  reason  for  this 
was,  not  that  they  might  not  sometimes  state  the  truth, 
but  that  it  would  ordinarily  be  unsafe  to  rely  on  their 
testimony.^*  The  statute  now  provides  that  no  person 
shall  be  excluded  from  giving  evidence  in  any  matter, 
civil  or  criminal,  by  reason  of  crime  or  for  any  interest 
in  the  matter,  suit  or  proceeding  in  question,  or  in  the 
event  of  such  matter,  suit  or  proceeding  in  which  his 
testimony  may  be  offered,  or  by  reason  of  marital  or 
other  relationship  to  any  party  thereto;  but  such  inter- 
est, relationship  or  conviction  of  crime  may  be  shown 
for  the  purpose  of  drawing  in  question  the  credibility 
of  tlie  witness. ^^  To  this  removal  of  the  disability  of 
persons  to  be  sworn  as  witnesses,  certain  exceptions  have 
been  made  by  statute  which  will  hereafter  be  stated. 

§  7.  Parties  and  persons  interested. 

Witli  certain  exceptions,  whicli  will  be  presently  noted, 
it  has  been  provided  by  statute  that,  on  the  trial  of  any 

22  Tiff.  Jus.  Guide,  .178.  petency    of   the    witness.      Isaai's    v. 

23Thomp.    Trials,   sec.   .32:*,;    Tiff.  McLean,    106   Mich.    79;    Bowdle    v. 

Jus.   Guide,  ?,7S.  Detroit   St.   R.   Co.,   lO.i   Mich.   1272. 

A   general   objection   to   the   testi-  24  1  Greenl.  Ev.  sec.  .127. 

niony    as   incompetent   is   insnflBcieut  26  Jud.    Act,   ch.    17,    §63;    C'onip. 

to    raise    the    question    of    the    com  Laws  IPlfi,  §  12551. 
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issue,  the  parties  to  the  suit  and  also  the  persons  for 
whose  benefit  the  suit  is  prosecuted  or  defended  may 
be  witnesses  therein  on  their  own  behalf  or  otherwise  in 
the  same  manner  as  other  witnesses.^^  Either  party  to 
a  suit  may  call  the  opposite  party,  or  any  agent  or  em- 
ployee of  the  opposite  party,  as  a  witness  in  his  behalf, 
and,  if  he  does  so,  he  may  now,  under  the  statute,  cross- 
examine  such  witness  the  same  as  if  he  were  called  by 
the  opposite  party,  and  his  answers  will  not  interfere 
w^ith  the  right  of  the  party  calling  him  to  introduce  evi- 
dence upon  any  issue  involved  in  the  suit  or  bind  him  to 
accept  such  answers  as  true.^'  But  this  does  not  make 
such  witness  the  witness  of  the  opposite  party ,^^  nor 
prevent  the  opposite  party  from  contradicting  or  cross- 
examining  him.^* 

If  the  plaintiff  refuses  to  appear  as  a  witness  on  be- 
ing personally  subpoenaed,  or,  being  present  in  court, 
refuses  to  swear  or  to  testify,  his  case  will  be  dismissed, 
except  where  he  is  privileged  from  answering.  So  like- 
wise, if  the  defendant,  having  been  personally  sub- 
poenaed, refuses  to  appear  or,  being  present,  refuses  to 
swear  or  to  testify,  except  where  he  is  privileged  from 
answering,  the  plaintiff's  demand  will  be  taken  as  con- 
fessed, no  set-off  will  be  allowed  and  judgment  will  be 
entered  accordingly.*"     Like  any  other  competent  wit- 

86  Jud.   Act,  ch.   17,    §64;    Comp.  under  the  statute,  the  failure  to  do 

Laws   1915,   §12552;    Richardson   v.  so  does  not  deprive  a  party  of  the 

McGohlriek,  4:5   Mich,  476;    Watson  benefit    of    the    statute.      Walter    v. 

V.     Watson,     49     Mich.     540;     Port  Detroit,  etc.,  Rd.  Co.,  191  Mich.  181, 

Huron    Highway    Com'rs    v.    Stock-  and  see  §  27,  post. 

man,  5  Mich.  528;  White  v.  Bailey,  Statute  is  constitutional.     Maki  v. 

10   Mich.    155;    Lester   v.   Sutton,   7  Moh.nwk  Min.  Co.,  176  Mich.  497. 

Mich.  329;  Montague  v.  Dougan,  68  28  Jones  v.  Pere  Marquette  R.  Co., 

Mich.  98.  168  Mi.h.  1. 

27  Jud.   Act,  ch.   17,    §66;    Comp.  29  Johnson  v.  Union  Carbide  Co., 

Laws    1915,    §12554;    Aphoresmenos  169    Mich.    651;    Cook    v.    Michigan 

V.  Mcintosh,  189  Mich.  681.     While  Cent.  R.  Co.,  189  Mich.  456. 

it    is    better    practice    to    announce  30  Jud.    Act,   ch.    17,   §72;    Comp. 

that  the  witness  is  to  be  examined  Laws  1915,  §  12560. 
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nestles,  parties  to  a  suit  and  other  persons  interested 
therein  will  not  be  excused  from  testifying  on  any  mat- 
ter relevant  to  the  issue  on  the  ground  merely  that  such 
testimony  may  establish  or  tend  to  establish  that  the 
witness  owes  a  debt  or  is  otherwise  subject  to  a  civil 
suit;  l)ut  no  witness  wdll  be  required  to  give  any  answer 
which  has  a  tendency  to  accuse  himself  of  any  crime  or 
misdemeanor  or  to  expose  him  to  any  penalty  or  for- 
feiture.^^ 

§  8.  Exception  in  case  of  representatives  of  de- 
ceased person  or  where  party  mentally  incompe- 
tent. 
Wlien  a  suit  or  proceeding  is  prosecuted  or  defended 
by  the  heirs,  assigns,  devisees,  legatees  or  personal 
representatives  of  a  deceased  person,  the  opposite  part}^, 
if  examined  as  a  witness  in  his  own  behalf,  will  not  be 
admitted  to  testify  at  all  to  matters  which,  if  true,  must 
have  been  equally  within  the  know'ledge  of  such  de- 
ceased person ;  and  when  any  suit  or  proceeding  is  prose- 
cuted  or  defended  by  any  surviving  partner  or  partners, 
the  opposite  party,  if  examined  as  a  witness  in  his  ow^n 
behalf,  will  not  be  admitted  to  testify  at  all  in  relation 
to  matters  which,  if  true,  must  have  been  equally  with- 
in the  knowledge  of  the  deceased  partner,  and  not  with- 
in the  knowledge  of  any  one  of  the  surviving  partners. 
Xo  person  w'ho  has  acted  as  an  agent  in  the  making  or 
continuing  of  a  contract  with  a  person  who  has  died  is 
a  competent  witness  in  any  suit  involving  such  contract, 
as  to  matters  occurring  ])rior  to  the  death  of  such  de- 
cedent, on  behalf  of  the  principal  to  the  contract  against 
the  legal  representatives  or  heirs  of  the  decedent,  un- 
Kss  lie  is  called  by  such  heirs  or  legal  representatives. 

31  .Tud.  Act,  eh.  17,  §59;  Comp. 
Laws  191o,  S  12547,  and  sec  §  34, 
post. 
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And  when  a  suit  or  proceeding  is  prosecuted  or  de- 
fended by  a  coi*poration,  the  opposite  party,  if  exam- 
ined as  a  witness  in  his  own  behalf,  will  not  be  admitted 
to  testify  at  all  in  relation  to  matters  which,  if  true, 
must  have  been  equally  within  the  knowledge  of  a  de- 
ceased officer  or  agent  of  the  corporation,  and  not  with- 
in the  knowledge  of  any  surviving  officer  or  agent  of 
the  corporation;  nor,  when  any  suit  or  proceeding  is 
prosecuted  or  defended  by  the  heirs,  assigns,  devisees, 
legatees  or  personal  representatives  of  a  deceased  per- 
son against  a  corporation  or  its  assigns,  can  any  person 
who  is,  or  has  been,  an  officer  or  agent  of  the  corpora- 
tion be  allowed  to  testify  at  all  in  relation  to  matters 
which,  if  true,  must  have  been  equally  within  the  knowl- 
edge of  such  deceased  person.  And  the  words,  '*  oppo- 
site party,"  are  to  be  construed  as  including  the  as- 
signors or  assignees  of  the  claim  or  any  part  thereof  in 
controversy.  When  the  testimony  of  a  person  would  be 
barred  in  case  of  the  death  of  any  of  the  persons  before 
mentioned,  it  will  also  be  barred,  if,  at  the  time  of  the 
trial,  the  latter  has  been  adjudged  to  be  and  still  is  in- 
sane or  mentally  incompetent,  as  to  all  matters  which, 
if  true,  must  have  been  equally  within  his  knowledge  at 
a  time  when  he  was  sane  and  mentally  competent. 

But  whenever  the  deposition,  affidavit  or  testimony  of 
such  party,  taken  in  his  lifetime  or  when  mentally  sound, 
is  read  in  evidence  in  such  suit  or  proceeding,  the  affi- 
davit or  testimony  of  the  other  party  is  admissible  in 
his  own  belialf  on  all  matters  mentioned  or  covered  in 
such  deposition,  affidavit  or  testimony.  And  when  the 
testimony  or  deposition  of  a  witness  has  once  been  taken 
and  used  upon  the  trial  of  a  cause  and  was,  when  so 
taken  and  used,  competent  and  admissible,  the  subse- 
quent deatii  or  incompetency  of  the  witness  or  of  any 
other  person  will  not  render  such  testimony  incompetent 


§8 


Witnesses 


1901 


and  it  will  be  received  upon  any  subsequent  trial  of  the 
cause.^^ 

Tlie  word,  ''eciually,"  as  used  in  this  provision  of  the 
statute,  does  not  relate  to  the  degree  of  knowledge  pos- 
sessed by  the  parties,  but  is  used  in  the  sense  of  *' alike," 
to  preclude  the  party's  evidence  where  the  facts  to  which 
he  is  called  were  known  to  both.'^  The  object  is  to  pre- 
clude one  party  from  giving  in  evidence  his  version  of 
a  transaction  within  the  personal  knowledge  of  both, 
when  death  has  precluded  the  other  from  being  heard 
also  ^*  and  to  prevent  a  living  party  from  obtaining  an 
imequal  advantage  upon  matters  known  only  to  himself 
and  deceased  or  better  known  to  them  than  to  others.'^ 
The  testimony  of  persons  not  party  to  or  interested  in 
the  litigation  is  competent.^^ 

The  question  what  evidence  is  to  be  excluded  on  these 
grounds  is  for  the  court  and  not  for  the  witness,^''^  but 
evidence  should  not  be  so  excluded  unless  it  affirmatively 


32Jud.  Act,  ch.  17,  §65;  Comp. 
Laws  1915,  §12553;  In  re  Van- 
dyke's Estate,  171  Mich.  195;  Shep- 
ard  V.  Shepard,  164  Mich.  184;  Eip- 
ley  V.  Seligman,  88  Mich.  177;  Hel- 
mer  v.  Van  Wormer,  187  Mich.  1; 
In  re  Eeidy's  Estate,  162  Mich.  154; 
Union  Trust  Co.  v.  Morgans,  140 
Mich.  134;  Downey  v.  Andrus,  43 
Mich.  65;  In  re  Morse's  Estate,  170 
Mich.  114;  City  of  Marquette  v. 
Wilkinson,  119  Mich.  419;  Reed  v. 
Whipple,  140  Mich.  18;  Duryea  v. 
Granger's  Estate,  66  Mich.  599; 
Kimball  v.  Kimball,  16  Mich.  215; 
McHiigh  V.  Dowd  's  Estate,  86  Mich. 
414;  Burke  v.  Dunn,  117  Mich.  431; 
Gustafson  v.  Eger,  132  Mich.  388; 
Ponieroy  v.  Everett,  195  Mich.  147; 
Guntzviller  v.  Oitre,  195  Mich.  695; 
Noble  V.  Hunter,  195  Mich.  713; 
Maginn  v.  Cashin,  196  Micii.  221. 
The  fact  that  the  contract  was  made 
or  other  matter  occurred  outside  the 


state  does  not  affect  the  rules  of  the 
statute.  Rockford  Malleable  Iron 
Works  V.  Tilden,  188  Mich.  80; 
Home  Life  Ins.  Co.  v.  Elwell,  111 
Mich.  689. 

33  Kimball  v.  Kimball,  16  Mich. 
211;  Seligman  v.  Ten  Eyck's  Estate, 
49  Mich.  104. 

34  Kimball  v.  Kimball,  16  Mich. 
211. 

36  Wright  v.  W^ilson,  17  Mich.  192; 
Brown  v.  Bell,  58  Mich,  58;  Laird 
V.  Laird,  115  Mich.  352.  Knowledge 
of  the  fact  by  third  persons  does 
not  render  the  statute  inapplicable. 
Taylor  v.  Bunker,  68  Mich.  258; 
Michela  v.  Western  Underwriters' 
Aas'n,  129  Mich.  417. 

36  Finch  v.  Modern  Woodmen,  113 
Mich.  646. 

37  Kimball  v.  Kimball,  16  Mich. 
211;  Barker  v.  Hebljard,  81  Mich. 
267. 


1902  Witnesses  §  8 

appears  to  have  been  within  the  knowledge  of  the  de- 
ceased and  the  witness.'®  The  right  to  have  such  testi- 
mony excluded  is  one  which  may  generally  be  waived,^' 
and  it  is  waived  where  a  party  sits  by  and  allows  the 
incompetent  testimony  to  come  in  wdthout  objection,  or 
where  he  himself,  by  his  own  questions,  elicits  the  ob- 
jectionable testimony  or  so  much  of  it  as  entitles  the 
other  party,  in  justice  to  himself,  to  supplement  it  by  a 
full  explanation  of  the  transaction." 

The  word,  '^assigns"  is  used  in  the  statute  in  its  legal 
sense  and  signifies  a  person  to  whom  any  property  or 
right  has  been  transferred  by  a  deceased  person  in  his 
lifetime.*^  And  a  person  having  possession  of  the  per- 
sonal property  of  a  deceased  before  the  appointment  of 
an  administrator  has  been  held  to  be  a  ''representative" 
of  the  deceased  within  the  spirit  and  meaning  of  the 
statute.*^  But,  as  the  members  of  a  corporation  are  dis- 
tinct from  the  corporate  entity  and  are  not  parties  to  or 
with  sufficient  directness  interested  in  a  suit  brought 
against  the  corporation,  in  such  a  suit  by  the  represen- 
tatives of  a  deceased  person,  the  corporators  are  not  pre- 
cluded from  testifying  to  matters  equally  within  the 
knowledge  of  the  deceased." 

38  Jones  V.  Bccson,  36  Mich.  21-4;  ley  v.  Seligman,  88  Mich.  177; 
Howard  v.  Patrick,  4.3  Mich.  121;  Beardslee  v.  Eeeves,  76  Mich.  661; 
Wilcox  V.  Wilcox,  139  Mich.  36o;  Harper  v.  Corcoran,  166  Mich.  474; 
Webster  v.  Sibley,  72  Mich.  630,  Howatt    v.    Green,    139    Mich.    289; 

39  Lilley  v.  Mutual  Benefit  Life  Smith 's  Appeal,  52  Mich.  415 ;  Tay- 
Ins.  Co.,  92  Mich.  153;  Smith's  Ap-  lor  v.  Bunker,  68  Mich.  258;  Wilbur 
peal,  52  Mich.  415;  Dunlap  v.  Dun-  v.  Grover,  140  Mich.  187;  In  re 
lap,  94  Mich.  11;  Michigan  Sav.  Dunlap 's  Estate,  94  Mich.  11; 
Bank  v.  Butler's  Estate,  98  Mich.  Kwiecinski  v.  Newman 's  Estate,  137 
381.     Decedent's  personal  represen-  Mich.   287. 

tatives  cannot  waive  it.     McHugh  v.  41  Ripley    v.    Seligman,    SS    Mich. 

Dowd's  Estate,  86  Mich.  412;    Rip-  177;    Bailey    v.    Holden,    113    Mich, 

ley  V.  Seligman,  88  Mich.  177.     See  402;   Beadle  v.  Anderson,  l."8  Mich. 

Beardslee  v.  Reeves,  76  Mich.  661.  483. 

40  Fox  V.  Barrett's  Estate,  117  42  Burke  v.  Dunn,  117  Mich.  430. 
Mich.  162;  Michigan  Sav.  Bank  v.  43  Rust  v.  Bennett,  39  Mich.  521. 
Butler's  Estate,  98  Mich.  381;  Rip- 


§  9  Witnesses  1903 

§  9.  Husband  and  wife. 

It  is  provided  by  statute  that  a  husband  shall  not  be 
examined  as  a  witness  for  or  against  his  wife  without 
her  consent,  nor  a  wife  for  or  against  her  husband  with- 
out his  consent,  except  in  suits  for  divorce  and  in  cases 
of  prosecution  for  bigamy  and  where  the  cause  of  action 
grows  out  of  a  personal  wrong  or  injury  done  by  one 
to  the  other  or  grows  out  of  the  refusal  oi-  neglect  to 
i'uiiiisli  tlie  wife  or  children  with  suitable  support,  and 
except  in  cases  of  desertion  or  abandonment  and  cases 
arising  under  act  numl)er  one  hundred  thirty-six  of  the 
Public  Acts  of  nineteen  hundred  five  relating  to  mar- 
riage and  in  cases  where  the  husband  or  wife  is  a  party 
to  the  record  in  a  suit,  action  or  proceeding,  where  the 
title  to  the  separate  property  of  the  husband  or  wife 
called  or  offered  as  a  witness  or  where  the  title  to  prop- 
erty derived  from,  through  or  under  the  husband  or  wife 
called  or  offered  as  a  witness  is  the  subject-matter  in 
controversy  or  litigation  in  the  suit,  action  or  proceed- 
ing, in  opposition  to  the  claim  or  interest  of  the  other 
of  such  married  persons  who  is  a  party  to  the  record  in 
the  suit,  action  or  proceeding;  in  which  cases  the  hus- 
l)and  or  wife  who  makes  such  claim  of  title  or  under  or 
from  whom  such  title  is  derived  is  as  competent  to  tes- 
tify in  relation  to  such  separate  pi'operty  and  the  title 
thereto,  without  the  consent  of  the  husband  or  wife  who 
is  a  party  to  the  record  in  the  suit,  action  or  proceed- 
ing, as  though  the  marriage  relation  did  not  exist.  But 
neitlier,  during  the  marriage  or  afterwards,  without  the 
consent  of  both,  can  be  examined  as  to  any  communica- 
tion made  by  one  to  the  other  during  the  marriage;  and 
in  any  action  or  proceeding  instituted  by  the  husband 
or  wife  in  consequence  of  adultery,  the  husband  and  wife 
is  not  competent  to  testify." 

44,Tii(l.  A('t,  ch.  17,  §67;  Comp.  "coniiminieation,"  as  hero  used 
Laws     \9\'),     S  1255;j.        The    wor.l,       relates  only  to  such  eomnmnications 
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The  consent  of  the  married  person  may  be  express  or 
implied,"  but  it  cannot  be  implied  from  the  absence  of 
the  person  and  the  mere  omission  of  such  person's  at- 
torney to  object  to  the  testimony.*^ 

The  statute  rests  upon  public  policy,  and  the  seal 
which  the  law  has  fixed  upon  communications  between 
husband  and  wife  during  marriage  remains  forever,  un- 
less removed  by  the  consent  of  both.*'  Death  does  not 
remove  it,**  nor  does  divorce.*^  The  statute  aims  to  pro- 
tect all  those  private  confidences  which  the  relation  of 
husband  and  wife  holds  as  sacred,  the  disclosure  of 
which  might  introduce  strife,  malevolence  and  discord 
into  the  married  life,  and  includes  every  communication 
between  them  other  than  such  as  involves  the  title  to  the 
separate  property  of  either,  when  it  becomes  necessary 
to  resort  to  litigation  to  obtain,  secure  or  protect  the 
rights  of  either  to  such  separate  property.^** 


as  were  recognized  as  ' '  confidential 
communications"  at  the  common 
law.  Hagerman  v.  Wigeut,  108 
Mich.  192;  Ward  v.  Oliver,  129 
Mich.  301;  In  re  Thayer's  Estate, 
188  Mich.  261. 

45  Benson  v.  Morgan,  50  Mich.  77. 

46  Hubbell  v.  Grant,  ?,9  Mich.  641. 

47  Sweikhart  v.  Hanrahan,  184 
Mich.  201;  Carter  v.  Hill,  81  Mich. 
275;    Eenaud   v.   City  of  Bay  City, 

124  Mich.  29. 

48  Maynard  v.  Vinton,  59  Mich. 
139. 

49  Hitchcock  v.  Moore,  70  Mich. 
112;  People  v.  Bowen,  165  Mich. 
231 ;  Pierson  v.  Illinois  Cent.  R.  Co., 
1.59  Mich.  110;   Dorham   v.  Dorham, 

125  Mich.  109. 

60  Hunt  V.  Eaton,  55  Mich.  :!62. 
For  other  cases  bearing  upon  the 
construction  of  this  statute,  see 
Barras  v.  Barras,  192  Mich.  584; 
Hirdes  v.  Ottawa  Circuit  .Tudge,  180 


Mich.  321;  Stevens  v.  Stevens,  181 
Mich.  449;  Eathbone  v.  Maltz,  155 
Mich.  306;  Berles  v.  Adsit,  102 
Mich.  495;  People  v.  Gordon,  100 
Mich.  518;  People  v.  Quanstrom,  93 
Mich  254;  Reynolds  v.  Schaffer,  91 
Mich.  494;  Blanchard  v.  Moors,  85 
Mich.  380;  Carter  v.  Hill,  81  Mich. 
275;  Rice  v.  Rice,  104  Mich.  371; 
Hansehnan  v.  Dovel,  102  Mich.  505; 
People  V.  Sebring,  66  Mich.  705; 
Egbert  v.  Greenwalt,  44  Midi.  245; 
Perry  v.  Lovejoy,  49  Mich.  529; 
Mathews  v.  Yerex,  48  Mich.  361; 
Herrick  v.  Odcll,  29  Mich.  47;  Eaton 
v.  Knowles,  61  Mich.  625;  McKen- 
zie  v.  Lautensehlager,  113  Mich.  171; 
Hagerman  v.  Wigent,  108  Mich.  192; 
Dowling  V.  Dowling,  116  Mich.  346; 
Wood  V.  Lentz,  116  Mich.  275;  Peo- 
ple V.  Schoonmaker,  117  Mich.  190; 
People  V.  Malsch,  119  Mich.  112; 
Whilploy    v.    Stoiiohton,    119    Mich. 

;;i4. 


§  11  Witnesses  IDO.j 

§  10.  Religious  opinion. 

The  constitution  of  Michii^an  declares  that  no  person 
shall  be  rendered  incompetent  to  be  a  witness  on  account 
of  his  opinions  on  matters  of  religions  belief.^^  And,  in 
accordance  witli  this,  the  statute  provides  that  no  per- 
son shall  be  deeined  incompetent  as  a  witness  in  any 
court,  matter  or  proceeding'  on  account  of  his  opinions 
on  tlie  subject  of  religion  and  that  no  witness  shall  be 
questioned  in  relation  to  his  opinions  on  that  subject, 
either  before  or  after  he  is  sworn. ^^  It  is  therefore  not 
jx'iinissible  to  (luestion  a  witness  in  reference  to  liis  be- 
lief or  ()])ini()n  as  to  the  existence  of  a  Supreme  Being.^^ 

§  11.  Children. 

There  is  no  precise  age  at  which  children  are  abso- 
lutely excluded  from  testifying  as  witnesses."  The  su- 
preme court  has  said  that  a  child  cannot  testify  unless 
capable  of  appreciating  the  obligation  of  his  oath,  if  he 
takes  an  oath,  or  of  his  affirmation,  if  that  is  substituted, 
because  a  witness  must  be  under  some  pressure  arising 
out  of  the  solemnity  of  the  occasion  beyond  the  ordinary 
obligation  of  truth  telling;"  and  this  is  the  common 
law  rule.  It  is  now  provided  by  statute  tliat,  whenever 
a  child  under  the  age  of  ten  years  is  produced  as  a  wit- 
ness, the  coui't  shall,  by  an  examination  made  by  itself 
pu])]icly  or  separate  and  apart,  ascertain  to  its  own  sat- 
isfaction whether  such  child  has  sufficient  intelligence 
and  sense  of  obligation  to  tell  the  truth  to  be  safely  ad- 
mitted to  testify;  and,  in  such  case,  such  testimony  may 
be  given  on  a  lu'omise  to  tell  the  truth  instead  of  ui)on 
oatli  or  statutory  affirmation  and  is  to  be  given  such 
credit  as  to  the  court  or  juiy,  if  there  be  a  jury,  it  may 

61  Const.  Art.  IT,  soe.  17.  2S(i;    Wiislil.iirn   v.   Pcojilo,   10   Mi.li. 

52.1u(l.    Act,   oh.    17,    S82;    Coiii[i.  ;!72. 

L.1WS   lOl.^,   S  12r)70.  65HuohoR       v.       Detroit,       Craml 

53  People  V.  .Teniiess,  a  Midi.  I'.n.").  Haven,  etc.,  R.  Co.,  65  Mich.  IM. 
54M.C.viiro    v.    Poojih",    44    Mich. 
2  Abbott— 51 
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appear  to  desei've.^^  Young  children  should  not  be  ex- 
amined concerning  indecent  questions  tending  to  demor- 
alize them." 

§  12.  Ministers:  confessions. 

No  minister  of  the  gospel  or  priest  of  any  denomina- 
tion whatsoever  will  be  allowed  to  disclose  any  confes- 
sion made  to  him  in  his  professional  character  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of 
his  denomination." 

§  13.  Physicians  and  surgeons. 

No  person  duly  authorized  to  practice  physic  or  sur- 
gery will  be  allowed  to  disclose  any  information  which 
he  may  have  acquired  in  attending  any  patient  in  his 
professional  character,  and  which  was  necessary  to  en- 
able him  to  prescribe  for  such  patient  as  a  physician  or 
to  do  any  act  for  him  as  a  surgeon.^*  This  rule  was  un- 
known at  the  common  law,  but  is  established  by  statute 
upon  elevated  grounds  of  policy.*"  The  privilege  created 
by  it  exists  not  for  the  benefit  of  the  physician,  but  for 

66Jud.   Act,   ch.   17,   §68;    Comp.  59  Jud.   Act,   eh.    17,    §62;    Comp. 

Laws  lOin,  §  32556.  Laws  1915,  §  12550;  People  v.  Pratt, 

The  matter  of  admitting  children  '\lV^    Mich.    125.      A    dentist    is    not 

to  testify  is  very  largely  within  the  within  tlie  terms  or  the  spirit  of  the 

discretion  of  the  court,  whose  deci-  act.       People     v.     De     Prance,     104 

sion  of  it  will  not  be  interfered  with  Mich,   563. 

except   in    case    of   manifest    abuse.  Certain    excejitions   are   added   by 

People  V.  Walker,  11.'?  Mich.  .''.67.  the    Judicature    Act    in    actions    for 

67  People  V.  White,  5.'>  Mich.  G^7.  personal  injuries  or  for  malpractice. 

Young  children  should  not  be  called  60  Campau     v.     North,     1^.9     Mich, 

as    witnesses    to    facts    tending    to  606;    Grand    Rapids,   etc.    R.    Co.   v. 

jirove   adultery   on   the   part    of   one  Martin,  41  Mich.  667. 

of  their  parents.     Kneale  v.  Kneale,  Statement    made    by    deceased    to 

28  Mich.  344;   Crowner  v.  Crowner,  attending  physician   as   to   cause   of 

44  Mich.  180.  his    death    is    privileged.      Gilchrist 

68.Tud.   Act,   ch.    17,   §61;    Comp.  v.   Mystic   Workers,   188   Mich.   466. 
Laws  1915,  §  12549;  People  v.  Pratt, 
i:V.',   Mich.  125. 


§  13  Witnesses  1907 

the  protection  of  the  patient.^^  It  applies,  not  only  to 
commnnications  made  by  the  patient  to  the  i)hysician, 
but  also  to  whatever  is  disclosed  to  any  of  his  senses  to 
enable  him  to  act  in  his  professional  capacity.^^  But  it 
does  not  apply  to  information  acquired  by  the  physician 
or  surgeon  not  necessary  to  enable  him  to  prescribe  for 
tlie  patient  as  a  physician  or  to  do  any  act  for  him  as 
a  surgeon.^^  It  is  a  privilege  personal  to  the  patient 
and  may  be  waived  by  him  either  by  his  express  con- 
sent or  impliedly,  and  it  is  waived  if  it  is  not  claimed 
before  the  testimony  is  admitted.^*  But  the  patient,  by 
testifying  to  the  fact  of  having  received  treatment,  does 
not  waive  the  privilege  so  that  the  physician  may  testify 
as  to  the  nature  of  such  treatment.®*  Every  reputable 
physician  must  know  of  the  existence  of  the  statute,  and 
he  must  know,  from  its  very  terms  as  well  as  from  the 
obvious  reasons  underlying  it,  that  it  is  not  at  his  op- 
tion to  disclose  professional  secrets.  A  rule  is  prescribed 
that  he  is  not  allowed  to  violate;  a  privilege  is  guarded 
which  does  not  belong  to  him,  but  to  his  patient,  and 
which  continues  indefinitely  and  can  be  waived  by  no 
one  but  the  patient  himself.*® 

61  Sciipps  V.  Foster,  41  Mich.  742 ;  83 ;    Cooley   v.    Foltz,   83   Mich.   47 ; 

Storrs   V.    Scougale,   48   Mich.    387;  Scripps    v.    Foster,    41    Mich.    742; 

Perry    v.   John    Hancock    Mut.   Life  Brown  v.  Metropolitan  Life  Ins.  Co., 

Ins.  Co.,  143  Mich.  290;   Lincoln  v.  65  Mich.  306;  Dalman  v.  Koning,  54 

City  of  Detroit,  101  Mich.  245.  Mich.   320;    Lincoln   v.   City   of   De- 

62Briggs  v.  Briggs,  20  Mich.  34;  troit,  101  Mich.  245;  People  v.  Cole, 

Rose  V.   Patricians,  126  Mich.   577;  113  Mich.  83;   Steketee  v.  Newkirk, 

Dotton   V.   Albion   Common   Council,  173  Mich.  222. 

57    Mich.    575;     Thomas    v.    Bryon  64  Briesenmeister        v.        Supreme 

Township,  168  Mich.  593.     A  physi-  Lodge  Knights  of  Pythias,  81  Mich, 

cian    cannot    testify    for    what    ail-  525;   Grand  Rapids,  etc,,  Rd.  Co.  v. 

ment    he    treated    a   patient.      Larn-  Martin,  41  Mich.  667. 

niinan  v.  Detroit  Citizens'  St.  R.  Co.,  66  Slater  v.  Sorge,  166  Mich.  173; 

112    Midi.    602.  Brown  v.  Metroi)olitan  Life  Ins.  Co., 

63Dettrich   v.  City  of  Detroit,  98  65  Mich.  306. 

Mich.    245;    Campau    v.    North,    39  66  Storrs    v.    Scougale,    48    Mich. 

Mich.    606;     People    v.    Glover,    71  387;     Sullings    v.    Shakespeare,    4(5 

Mich.  304;  People  v.  Cole,  113  Mich.  Mich.  408,  412. 


1908  Witnesses  §14 

§  14.  Deaf  and  dumb  persons. 

The  fact  that  a  person  is  both  deaf  and  dumb  does 
not  render  him  incompetent  as  a  witness.  If  he  has  suf- 
ficient intelligence,  he  may  testify  as  a  Avitness,  and,  for 
this  purpose,  may  communicate  and  be  communicated 
with  by  means  of  the  signs  commonly  employed  and  un- 
derstood by  persons  so  afflicted.®'''  If  he  is  able  to  com- 
municate his  ideas  perfectly  by  writing,  he  may  be  re- 
quired to  adopt  that  as  the  more  satisfactory  and  there- 
fore the  better  method.®^ 

§  15.  Idiots,  lunatics  and  intoxicated  persons. 

Persons  devoid  of  understanding  are  incompetent  as 
witnesses.  For  this  reason,  idiots,  lunatics  and  intoxi- 
cated persons  are,  as  a  general  rule,  incompetent.  If  a 
lunatic  has  a  lucid  interval,  he  may  testify  during  it; 
and  if  a  person  intoxicated  is  not  deranged  mentally  in 
too  great  a  degree,  he  may  be  sworn.  But  the  com- 
petency of  such  persons  must  be  determined  by  the  court 
by  means  of  a  preliminary  examination  so  conducted  as 
to  enable  him  to  conclude  whether  the  person  offered  as 
a  witness  has,  at  the  time,  sufficient  mental  vigor  to  be 
permitted  to  testify  at  all.®* 

The  fact  that  a  person  is  addicted  to  the  use  of  alco- 
holic beverages,  opium,  ether,  chloroform,  chloral  or 
other  imbeciling  substances  does  not  of  itself  render  him 
incompetent  as  a  witness,  but  tlie  question  always  is 
whether,  at  the  time  he  is  offered  as  a  witness,  he  is 
either  tem])orarily  or  permanently  deprived  of  his  in- 
telligence to  such  an  extent  as  to  disqualify  him  from 
testifj^ing. 

CTTiff.  .Tns.  r.uklp,  ?,H2;   Ruston 's  Bow<11o    v.    Dotioit    St.   R.    Co.,   10.1 

C.nso,  ]  Loafli,  C.  C.  408;  Stato  v.  Do  Midi.  272. 
Wolf,    8    Conn.    93.  Tn  tlio  (\aso  of  a  poison  mordy  in- 

68  1  Grecnl.  Ev.  sec.  .TGfi;  Moni-  toxicated,  the  court  will  determine 
son  V.  Lennard,  .'5  Car.  &  P.  127;  his  coni|)ot(Micy  to  testify  from  its 
State  V.  De  Wolf,  8  Conn.  9;5.  own   view  of   the   |ierson.     Hartford 

69  Mead  v.  Harris,  101  Mich.  .58o;  v.  Palmer,  IG  Johns.  (N.  Y.)  U'-l 


§  16  Witnesses  1909 

§  16.  Privileg-ed  communicaticns  between  legal  adviser 
and  client. 
Out  of  considerations  of  public  policy,  the  rule  has 
been  evolved  and  is  now  firmly  established  that,  where 
tlie  relation  of  legal  adviser  and  client  exists,  the  former 
cannot  be  compelled  to  disclose  papers  delivered  or 
communications  made  to  him  or  letters  or  entries  made 
by  him  in  that  capacity.  It  may  be  stated  as  a  general 
rule  that  the  communications,  to  be  privileged,  must 
have  been  made  to  the  counsel  or  attorney  acting  for  the 
time  being-  in  the  capacity  of  legal  adviser,  in  other 
words,  must  have  been  made  when  the  relation  of  legal 
adviser  and  client  existed.  When  this  relation  has  ex- 
isted, the  protection  extends  to  all  the  necessary  means 
of  communication  between  the  attorney  and  his  client, 
an  interpreter  and  an  agent  being  considered  as  stand- 
ing ill  precisely  the  same  situation  as  the  attorney  him- 
self; and  it  seems  that  it  extends  even  to  the  executor 
of  an  attorney  in  regard  to  papers  coming  into  his  hands 
as  the  personal  representative  of  the  attorney.''''  And 
even  if  the  relation  of  attorney  and  client  did  not  actual- 
ly exist  at  the  time  the  communications  were  made,  if 
it  was  understood  by  the  supposed  client  to  exist  at  that 
time,  the  communications  so  made  are  protected  and 
should  not  be  divulged.'^  But  the  communications  are 
not  ])rivileged  if  made  in  the  presence  or  hearing  of  an 
outsider  ''^  or  of  a  party  adversely  interested,''^  or  if  not 
made  for  the  purpose  of  obtaining  legal  advice  ''*  or  if 
they  have  an  unlawful  purpose,  such  as  the  commission 
of  a  crime. '''^    The  riglit  to  tlie  protection,  however,  when 

70  1  fireenl.  Ev.  sec  2:^9.  73  Cady  v.  Walker,  62  Mich.  157; 

71  Alderman    v.    People,    4    Midi.  People  v.  Andre,  15."!  Mieli.  5:?1. 
414;    People    v.    Barker,    60    Midi.  74  House   v.   House,   61   Mich.   69; 
277;     People    v.    Pratt,    13:5    Mich.  Cady  v.  Walker,  62  Mich.   157. 
125;  Mack  v.  Sharp,  138  Mich.  448.  76  People  v.  Van  Alstine,  57  Mich. 

72  Hartford  Fire  Ins.  Co.   v.  Rey-  69;    People   v.   Gallagher,    75   Mich, 
nolds,  36  Mich.  502;   Frank   v.  Mor-  512. 

ley  's  Estate,  106  Mich.  635. 
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it  has  once  accrued,  does  not  cease  with  the  teraiination 
of  the  particular  suit  or  business  in  connection  with 
which  the  communications  were  made,  nor  is  it  affected 
by  the  client's  ceasing  to  employ  the  attorney  and  re- 
taining another  or  by  any  other  change  of  relations  be- 
tween them  or  by  the  death  of  the  client.  The  seal  of 
the  law,  once  fixed  upon  them,  remains  forever,  unless 
removed  by  the  party  himself  in  whose  favor  it  was 
placed.''^^  The  privilege  is  that  of  the  client,  and  he  may 
waive  it  either  expressly  or  by  implication.'"'^  It  does 
not,  therefore,  prevent  the  client  from  testifying  to  his 
counsel's  advice  or  the  counsel  from  corroborating  such 
testimony.'* 

III.  Examination  and  Impeachment 
§  17.  Interpreter. 

Where  a  witness  cannot  understand  or  speak  the  Eng- 
lish language,  it  is  practically  necessary  that  he  be  ex- 
amined and  testify  through  the  medium  of  an  inter- 
preter. But  the  danger  of  mistakes  in  legal  proceedings 
is  such  that  nothing  but  practical  necessity  can  justify 
the  intervention  of  an  interpreter  between  counsel  and 
witness  or  witness  and  jury.  The  occasions  when  an  in- 
terpreter is  allowable  must  be  determined  by  the  trial 
judge.'®  Whatever  objections  may  exist,  in  point  of 
policy,  to  allowing  the  next  friend  of  an  infant  plain- 
tiff to  act  as  an  interpreter  for  a  witness,  it  is  not  legal- 
ly erroneous.®''  But  jurors  cannot  be  allowed  to  inter- 
vene as  interpreters,  for  whatever  goes  to  the  jury  must 
go  to  all  through  the  same  medium.®^ 

76  1  Greenl.  Ev.  see.  243.  79  Rajnowski    v.    Detroit,    etc.,   R. 

77  Hamilton   v.    People,   29    Mi.h.      Co.,  74  Mich.  lo. 

17.5;    Alderman   v.    People,   4   Mirh.  80  Swift    v.    Apple])one,    2.'?    Midi. 

414;  Passmore  v.  Passmore's  Estate,  252. 

.50  Mich.   626;   People   v.   Gallagher,  81  Lendberg    v.     Brotherton     Iron 

75  Mich.  512.  Min.  Co.,  75  Mich.  84. 

78  Passmore  v.  Passmore  's  Estate, 
50  Mich.  626. 


§  18  Witnesses  1911 

The  interpreter  is  sworn  truly  to  interpret  between 
the  court,  the  jury  and  the  witness  in  the  cause. 

It  is  practically  necessary  for  the  due  course  of  exam- 
ination that  the  interpreter  shall  give  to  the  witness  the 
precise  form  and  tenor  of  each  question  propounded,  and 
no  more  or  less,  and  that  he  shall,  in  like  manner,  trans- 
late the  precise  expressions  of  the  witness. ^^ 

§  18.  Practice  in  general. 

When  a  witness  has  been  duly  sworn  and  his  com- 
petency determined,  he  is  first  examined  by  the  party 
producing  him.  This  is  called  his  "direct  examination." 
He  is  afterwards  examined  by  the  adverse  party.  This 
is  called  his  "cross-examination."  When  he  has  been 
examined  and  cross-examined,  the  party  who  called  him 
may,  if  he  desires,  re-examine  him  for  the  purpose  of 
explaining,  modifying  or  weakening  the  force  of  the 
cross-examination.  This  is  called  his  "re-direct  exam- 
ination." These  examinations  are  conducted  orallj^  in 
open  court,  under  the  regulation  and  order  of  the  judge 
and  in  his  presence  and  that  of  the  jury,  the  parties  and 
their  counsel. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each 
side  may  examine  and  cross-examine  a  witness,  except 
by  permission  of  the  court  in  its  discretion.'^  But  this 
rule  does  not  extend  to  objections  to  testimony  and  argu- 
ments thereon.  A  party  has  the  right  to  employ  more 
than  one  counsel,  and  an  arrangement  by  which  one 
counsel  examines  the  witness,  while  the  other  watches 
out  for  the  legality  of  the  admission  or  rejection  of  the 
proposed  testimony,  is  not  only  a  desirable  and  advan- 
tageous one  for  the  party,  but  a  matter  of  right  which  no 
court  can  take  away  unless  the  privilege  is  abused.'* 

82  Rajnowski  v.  Detroit.,  etc.,  R.  84  Baumier  v.  An  Tiaii,  Go  Miili. 
Co.,   74  Mich.    1.1.                                         31. 

83  Cir.  Ct.  Rule  42,  §  2. 


1912  Witnesses  §  18 

And  when  one  of  several  counsel  for  a  party  has  com- 
menced the  examination  of  a  witness,  the  court  may, 
inasmuch  as  the  enforcement  of  the  rule  is  a  matter 
resting  in  the  sound  discretion  of  the  court,  permit  an- 
other of  the  counsel  to  continue  and  complete  it,^^  On 
the  other  hand,  where  a  party's  witness  has  been  cross- 
examined  by  one  of  the  adverse  party's  counsel  and  is 
tlien  recalled  for  further  direct  examination,  the  court 
may  very  properly  refuse  to  permit  another  of  the  ad- 
verse party's  counsel  to  cross-examine,  but  may  require 
such  further  cross-examination  to  be  conducted  by  the 
same  counsel  who  conducted  the  original  cross-exam- 
ination;^^ in  doing  which,  the  court  is  merely  enforcing 
the  rule. 

§  19.  Questions  in  general. 

Questions  must  be  definite,*'''  and  not  assume  a  fact 
not  proven,**  but  ought  not  to  be  construed  too  tech- 
nically.*^ It  is  not  commendable  to  use  methods  imply- 
ing facts  which  cannot  be  proved.®**  Where  counsel 
asks  an  incompetent  question  which  is  not  answered, 
but  promptly  ruled  out,  it  has  been  held  not  ground  for 
reversal  except  in  very  extraordinary  cases.®^  Where 
the  form  of  a  question  is  objected  to,  the  examiner  should 
change  its  form  instead  of  relying  on  l)i'inging  error  on 
a  ruling  sustaining  the  objection.®^  The  proprietj^  of  a 
question  is  to  be  considered  in  part  in  connection  with 
the  circumstances  under  which  it  was  made.'^  It  is  dis- 
ss Maione  V.  Gates,  87  Mioh.  ^32.  89  Parker  v.  Luce,  14  Mich.  9. 

86  Cook  V.  Standard  Life  &  Aoci-  80  Rutter  v.  Collins,  103  Mich.  143. 
dent  Ins,  Co.,  86  Mich.  554.  91  Carter   v.   Bedortha,   124  Mich. 

87  Hewitt  v.  Flint  &  P.  M.  R.  Co.,       548. 

G7    Mich.   61.  92  Fraser    v.    .Tennison,    42    Mich. 

88  Branch     v.     Klatt,     IT.'.     Mich.       206. 

31;   N.  &  M.  Friedman  Co.  v.  Atlas  93Mc{Jinnis  v.  Kempsey,  27  Mich, 

Ass'n  Co.,  133  Mich.  212;  People  v.       .363. 
Lange,  90  Mich.  454. 
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t'l't'tioiiai y  with  the  trial  court  whether  to  aUow  further 
proof  after  a  subject  has  been  fully  gone  into.'* 

It  is  within  the  discretion  of  the  trial  court  whether 
to  allow  a  witness  to  testify  without  being  questioned.®* 
The  trial  judge  may  in  his  discretion  refuse  to  rule  on 
broad  and  general  statements  of  counsel  as  to  what  he 
offers  and  proposes  to  prove,  and  require  questions  to  be 
put  to  be  passed  on  separately  in  the  usual  and  cus- 
tomary manner.*^ 

The  trial  judge  may  question  witnesses,  but  in  so  do- 
ing it  is  his  duty  to  so  frame  his  questions  as  not  to  in- 
dicate his  own  oi)inion,  and  not  to  lay  undue  stress  upon 
particulai"  features  of  a  witness'  testimony  tending  to 
impeach  him.®' 

Whether  to  allow  questions  already  answered  by  a 
witness  to  be  repeated  is  within  the  discreticm  of  the 
liial  court,®®  and  it  is  not  error  to  sustain  an  objection 
thereto.®® 

§  20.  Leading  questions. 

in  the  direct  examination  of  a  witness,  it  is  improper 
to  put  to  him  what  are  termed  ''leading  questions,"  that 
is,  questions  which  suggest  to  the  witness  the  answer 
desired.^    But  the  rule  is  to  be  understood  in  a  reason- 

94Joslin    V.   Grand    Eapids   Ice   &  Mich.    43;    Abbott    v.    Detroit,    150 

Coal   Co.,   53   Mich.   322;    Russell   v.  Mich.    245;    Williams    v.    West   Bay 

Phelps,  42  Mich.  377.  City,  119  Mich.  395;  Buell  v.  Adams, 

95  Clark  V.  Field,  42  Mich.  342.  157   Mich.   248;    Hine  v.   Bank,   119 

96  Lange  v.  Kaiser,  34  Mich.  317.  Mich.  448. 

97  City  of  Flint  v.  Stockdale's  Es-  98  Busch  v.  Pollock,  41  Mich.  64; 
tate,  157  Mich.  593.  See  also  Spald-  Gutsch  v.  Mcllhargey,  69  Mich.  337. 
ing  V.  Lowe,  56  Mich.  367;  Grand  99  Ellis  v.  Whitehead,  95  Mich. 
Rajiids   Brewing   Co.    v.    Pettis,   159  105. 

Mich.     679;     Chase     v.     Buhl     Iron  1  No  question  is  leading  that  does 

Works,    55    Mich.    139;    Wheeler    v.  not   suggest   the  answer.     Stoudt   v. 

Wallace,  53  Mich.  356,  364;   Wilson  Shepherd,  73  Mich.  588. 

V.  Hotchkiss'  Estate,  81  Mich.  172;  The  fact  that  a  question  may  be 

Sterling  v.  Callahan,  94  Mich.  536;  answered  by  "yes"  or  "no"  does 

Cleveland  Stove  Co.  v.  Mallery,  111  not    necessarily    render    it    leading. 
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able  sense,  for,  if  it  were  not  permissible  to  approach 
the  points  at  issue  by  such  questions,  the  examination 
would  be  most  inconveniently  protracted.  Therefore,  in 
order  to  abridge  the  proceedings  and  bring  the  witness 
as  soon  as  possible  to  the  material  points  on  which  he 
is  to  speak,  the  counsel  may  lead  him  on  to  that  length 
and  may  recapitulate  to  him  the  acknowledged  facts 
of  the  case  which  have  been  already  established.  Thus 
the  rule  is  not  applied  to  that  part  of  the  examination 
which  is  merely  introductory  of  that  which  is  material. 
In  some  cases,  leading  questions  are  jjermissible  on 
the  direct  examination  of  a  witness,  even  on  material 
points.  Thus,  where  the  witness  appears  to  be  hostile 
to  the  party  producing  him  or  in  the  interest  of  the 
other  party  or  unwilling  to  give  evidence,  or  where  an 
omission  in  his  testimony  is  evidently  caused  by  want 
of  recollection  which  a  suggestion  may  assist,  leading- 
questions  are  proper.^  So  it  is  proper  to  permit  leading 
questions  where  the  witness  is  ignorant  of  the  English 
language,^  or  lacks  a  reasonable  amount  of  intelligence.* 
Where  a  witness  shows  by  his  testimony  that  he  is 
adverse,  the  court  is  justified  in  permitting  leading 
questions  to  be  put  to  him,*  although  one  cannot  be  exam- 
ined by  means  of  leading  (juestions  on  the  mere  assump- 
tion that  he  is  an  unfriendly  witness,  without  any  showing 
to   that   effect   or   any   evidence   from   him   to   warrant 

McKeown  v.  Harvey,  40  Midi.  226;  &   Accident   Ins.    Co.,   71   Mich.   81; 

People  V.  Mather,  -4  Wend.   (N.  Y.)  Dillon  v.  Pinch,  110  Mich.  149. 

247.  3  People  v.  Jensen,  66  Mich.   711. 

2  Bales  V.   Evans,  182  Mich.  383;  4  People  v.  Bernor,  11.5  Mich.  692. 

People  V.   Caldwell,   107   Mich.   374;  6  McBride    v.    Wallace,    62    Mich. 

People   V.   Gillespie,   111   Mich.  241;  451;  Bales  v.  Evans,  182  Mich.  383; 

(iiil-ert    V.    Michigan    Cent.    R.    Co.,  People  v.   Caldwell,   107   Mich.  374; 

116  Mich.  610;   People  v.  Roat,  117  People   v.   Gillespie,   111   Mich.  241; 

Mich.    578;    People   v.    Bernor,    115  Gilbert  v.  Michigan  Cent.  R.  Co.,  116 

Mich.    692;     People    v.    Jensen,    66  Mich.  610. 
Mich.   711 ;    Stone  v.  Standard  Life 
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it.®  And,  in  general,  where  the  nature  of  the  inquiry  is 
such  as  to  render  it  necessary  to  put  questions  in  leading 
form,  it  is  not  improper  to  do  so.''  The  allowance  of 
such  questions  is  a  matter  resting  within  the  discretion 
of  the  court,  who  is  to  determine  their  propriety  largely 
from  the  apparent  intelligence,  character  or  timidity  of 
the  witness.*  The  appellate  court  will  reverse  a  judg- 
ment by  reason  of  the  allowance  of  leading  questions 
only  where  the  discretion  vested  in  the  trial  court  has 
been  abused,  and  the  case  must  be  an  extreme  one  to 
justify  reversal  upon  this  ground.*  In  general,  the  ob- 
jection is  not  regarded  at  all  in  the  appellate  court. ^° 
On  the  other  hand,  the  exclusion  of  answers  to  leading 
questions  is  not  error,"  especially  where  it  is  evident 
that  the  counsel  could  have  elicited  the  facts  desired  by 
changing  the  form  of  question. ^^ 

§  21.  Responsiveness  of  answer. 

Where  an  answer  is  not  responsive  to  the  question 
asked,  it  is  proper  on  motion  to  strike  out  the  answer 
or  at  least  that  part  which  is  not  responsive,"  but  only 

6  People  V.  Lyons,  51   Mich.  215;  isli  &  Mercantile  Ins.  Co.,  120  Mieli. 

People   V.   Hennanl,    162   Mich.   22.3.  499;  Billon  v.  Pinch,  110  Mich.  149; 

7Bullard  V.  Hascall,  25  Mich.  132;  People    v.    Bernor,    115    Mich.    692; 

People  V.  Hodge,  141   Mich.  .'',12.  People   v.   Hennard,   162   Mich.   225. 

SBadder  v.  Keefer,  91  Mich.  611;  9  Badder  v.  Keefer,  91  Mich.  61; 

Canipau    v.    Brown,   48    Mich.    145;  People  v.  Roat,  117  Mich.  578. 

Mason    v.    Patrick,    100    Mich.   577;  10  Reading  v.  Beardsley,  41  Mich. 

Fowler    v.    Fowler,    111    Mich.   676;  12.'];  Church  v.  .John  Davis  &  Co.,  93 

People     V.     Roat,     117    Mich.     578;  Mich.  477;   Tredway  v.  Antisd.l,  SH 

0'(;onnor  v.  Madison,  98  Mich.  183;  Mich.    82. 

Bellows    V.   Crane    Lumber    Co.,   119  11  Goeschel    v.    Fisher,    108    Mich. 

Mich.   424;    Webb   v.    Feather's   Es-  212;  O'Connor  v.  Madison,  98  Mich, 

tate,    119    Mich.    473;    Burnham    v.  183;    Stanton    v.    Webster   Tp.,   170 

Home  Ins.  Co.,  119  Mich.  588;  Lung  Mich.  428. 

erhausen    v.    Crittenden,    103    Mich.  12  Burt  v.  Long,  106  Mich.  210. 

173;  Cairbre  v.  McQuillen,  162  Mich.  13  Weeks  v.  Hutchinson,  135  Mich. 

679;    People   v.   Wheeler,   186   Mich.  160;     Angell    v.    Loomis,    97    Micii. 

489;  Lyon  v.  Chamberlain,  41  Mich.  5;    Williams   v,   Williams,   82    Mich. 

119;    Smith    v.    Sherwood    Tp.,    62  449.     Compare  People  v.  Meert,  157 

Mich.  159;   Burnham  v.  North  Brit-  Mich.   93. 
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the  party  questioning  the  witness  can  object  to  answers 
on  such  ground,  when  admissible  if  given  in  response 
to  proper  questions.^*  Furthermore,  a  proper  question 
cannot  itself  be  rendered  erroneous  by  the  statement 
of  objectionable  matter  in  response  thereto. ^^ 

§22.  Refreshing-  memory. 

Though  a  witness  can  testify  only  to  such  facts  as  are 
within  his  own  knowledge  and  recollection,  yet  he  is 
permitted  to  refi'esh  and  assist  his  memory  by  the  use  of 
a  written  instrument,  memorandum  or  entry  in  a  book, 
and  may  be  compelled  to  do  so,  if  the  writing  is  present 
in  court.  It  is  not  necessary  that  the  writing  should 
have  been  made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  provided,  after  inspecting  it,  he 
can  speak  to  the  facts  from  his  own  recollection. 

The  cases  in  which  writings  are  permitted  to  be  used 
for  this  purpose  may  be  divided  into  three  classes:  (1) 
where  the  writing  is  used  only  for  the  purpose  of  assist- 
ing the  memory  of  the  witness;  ^^  (2)  Avhere  the  witness 
recollects  having  seen  the  writing  before,  and  though 
now  he  has  no  independent  recollection  of  the  facts  men- 
tioned in  it,  yet  he  remembers  that,  at  the  time  he  saw 
it,  he  knew  the  contents  to  be  correct.  In  tliis  case,  the 
writing  itself  must  be  produced  in  court  in  order  that  the 
other  party  may  cross-examine  and  have  the  benefit  of 
the  witness  refreshing  his  memoiy  by  every  part;^' 
(3)  when  the  writing  in  question  neither  is  recognized 
by  the  witness  as  one  which  he  remembers  to  have  seen 

MMerkle    v.    Bennington    Tp.,    r)8  392;    Koehler    v.    Abey,    168    Mich. 

Mich.   1.56;    Hamilton   v.   People,   29  11.3;  Stabler  v.  Clark,  155  Mieh.  26; 

Mich.   173.  Draper    v.    Brown,    1.53    Mich.    120; 

16  Wilcox   V.   Ney,   47    Mich.   421.  Dugan  v.  Mahoney,  11  Allen  (Mass.) 

16  Craig  V.  Brown,  171  Mich.  256.  572;  Russell  v.  Hudson  Eiver  R.  Co., 

17  Duncan  V.  Seeley,  34  Mich.  369;  17  N.  Y.  134;  Clark  v.  Vorce,  15 
Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  Wend.  (N.  Y.)  193;  Pearson  v. 
419;  People  v.  Lyons,  49  Mich.  78;  Wightman,  1  Mill.  Const.  336;  Doe 
Close  V.  Ann  Arbor  R.  Co.,  169  Mich.  v.  Perkins,  3  T.  R.  749. 
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before  nor  awakens  his  memory  to  the  recollection  of 
anythino-  contained  in  it,  but  nevertheless,  knowing  the 
writing  to  be  genuine,  his  mind  is  so  convinced  that  he 
is  on  that  ground  enabled  to  swear  positively  as  to  the 
fact." 

Where  the  witness  testifies  from  his  own  recollection 
of  the  facts,  it  is  not  of  any  consequence  whether  the 
memorandum  which  he  uses  is  itself  admissible  as  evi- 
dence; as,  for  examjile,  if  it  consisted  of  a  copy  from 
entries  which,  altli<»ugli  in  his  own  book,  yet  were  not 
made  by  himself,^^  or  where  he  uses  a  bill  of  particu- 
lars which  is  a  copy  from  his  book  of  the  account  sued 
upon.^**  A  witness  who  has  made  entries  in  a  book  may 
use  them  for  the  purpose  of  refreshing  his  recollection, 
and,  after  testifying  that  he  knows  them  to  be  correct, 
may  be  allowed  to  read  the  entries  or  repeat  them  as  his 
evidence. ^^  A  witness  may  refresh  his  recollection  as 
to  dates  and  other  facts  by  means  of  reference  to  entries 
made  by  him  in  a  book.^^    And,  in  order  to  refresh  the 

18  Rex  V.  Inhabitants  of  St.  Mar-  Mich.  .382 ;  Robinson  v.  Mulder,  81 
tin's,  2  Adol.  &  E.  210;  Maugham  Mich.  7;");  Watkins  v.  Wallace,  19 
V.   Hubbard,  8  Barn.  &  C.   14.  Mich.    57;     Raynor    v.    Norton,    31 

19  Cameron  v.  Blacknian,  .'!9  Mich.  Mich.  210;  Johnston  v.  Farmers' 
108;  Hudnutt  v.  Comstock,  50  Mich.  Fire  Ins.  Co.,  106  Mich.  96;  Dyer 
.096;  Reg.  v.  Langton,  2  Q.  B.  Div.  v.  Rosenthal,  45  Mich.  588;  Smith 
296.  V.    Pickands,    148    Mich.   558;    Cair- 

The   fact  that  a  paper  has   been  bre  v.  McQuillen,  162  Mich.  679. 

used  to  refresh  the  recollection  of  a  21  Mason  v.  Phelps,  48  Mich.  126; 

witness  is,  of  course,  no  reason  for  Rkeels    v.    Starrett,    57    Mich.    ."lijO; 

excluding    it    from    evidence.      Ray-  Ford    v.    Savage,    111    Mich.    144; 

nor  V.  Norton,  31  Mich.  210.  Toohey   v.   Plummer,   69   Mich.  345; 

And  the  fact  that  it  has  been  so  Countryman    v.    Bunker,    101    Mich, 

used  does  not  affect  its  introduction  218;    Smith    v.    Jackson,    113    Mich, 

in  evidence.     A.  M.  Canipau   Realty  511;   Crane  Lumber  Co.,  v.  Bellows, 

Co.   v.   Lenhardt,   164   Mich.   83.  116    Mich.    304;    Heenan    v.    Forest 

20  Hudnutt  v.  Comstock,  50  Mich.  City  Paint  &  Varnish  Co.,  138  Mich. 
596;  Avery  v.  Knight,  99  Mich.  311;  548;  People  v.  Salsbury,  134  Mich. 
Snyder  v.  Patton  &  Gibson  Co.,  143  537. 

Mich.  350;   Hinchman  v.  Weeks,  85  22  People   v.  Lyons,  49   Mich.   78; 

Mich.  535;  Cool  v.  Snover,  38  Mich.  Passmore  v.  Passmore 's  Estate,  60 
562.     And  see  Caldwell  v.  Boweu,  SO       Mich.    463<^  Ford    v.    Savage,    111 
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recollection  of  a  witness,  his  attention  may  be  called  to 
his  evidence  on  a  former  trial,  and  counsel's  minutes  of 
the  former  testimony  may  be  read  for  the  purpose.^' 

§23.  Positiveness  required. 

In  general,  though  a  witness  may  testify  to  such  facts 
only  as  are  within  his  own  knowledge,  yet  there  is  no 
rule  that  requires  him  to  speak  with  such  expression 
of  certainty  as  to  exclude  all  doubt  in  his  mind.  If  the 
fact  is  impressed  on  his  memory,  but  his  recollection 
does  not  rise  to  positive  assurance,  it  is  still  admissible 
to  be  weighed  by  the  jury;  but  if  the  impression  is  not 
derived  from  recollection  of  the  fact,  and  is  so  slight  as 
to  render  it  probable  that  it  may  have  been  derived  from 
others  or  may  have  been  some  unwarrantable  deduction 
of  the  witness'  own  mind,  it  will  be  rejected.^*  The 
primar\^  rule  concerning  all  evidence  is  that  personal 
knowledge  of  such  facts  as  a  court  or  jury  may  be  called 
upon  to  consider  should  be  required  of  all  witnesses 
where  it  is  attainable.^* 

§24.  Opinions. 

It  is  also  an  elementarj^  rule  that,  where  the  court  or 
jury  can  make  their  own  deductions,  they  shall  not  be 
made  by  those  testifying.^^    In  all  cases,  therefore,  where 

Mich.    144;     Third    Nat.    Bank    v.  26  Hcnth   v.    Slocum,   115   Pa.   St. 

Owen,    101    Mo.    558;     Prussia    v.  540;    Clark  v.   Fisher,  1   Paige    (N. 

Bailey,  19.'{  Mich.  77.  Y.)    171;    Pindar   v.    Kings   County 

23Beaubieu  v.  Cicotte,  12  Mich.  Fire  Ins.  Co.,  :\6  N.  Y.  648;  Peo- 
459;  Battishill  v.  Humphreys,  64  pie  v.  Murphy,  101  N,  Y.  126;  Mar- 
Mich.  514;  People  v.  Kennedy,  105  cott  v.  Marquette,  etc.,  R.  Co.,  49 
Mich.  4.34;  People  v.  Palmer,  105  Mich.  99;  Anderson  v.  Thunder  Bay 
Mich.  568;  Pickard  v.  Bryant,  92  River  Boom  Co.,  61  Mich.  489; 
Mich.  4.'i0;  Baahford  v.  People,  24  Lemon  v.  Chicago,  etc.,  R.  Co.,  59 
Mich.  244;  Gilbert  v.  Michigan  Cent.  Mich.  618;  Harris  v.  Clinton  Tp.,  64 
R.  Co.,  116  Mich.  610.  Mich.  447;  Zube  v.  Weber,  67  Mich. 

24  In     ro    Johnson's    Estate,    160  52;    .Tones    v.    Village   of    Portland, 

Mich.   285.  88    Mich.    .598;    Dundaa    v.    City    of 

26  Evans   v.   People,   12   Mich.   27.  Lansing,  75  Mich.  499;  Tice  v.  Bay 
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it  is  possible  to  inform  the  juiy  fully  enough  to  enable 
them  to  dispense  with  the  opinions  or  deductions  of  wit- 
nesses from  things  noticed  by  themselves  or  described 
by  others,  such  opinions  or  deductions  should  not  usually 
be  received.  But  in  many  cases  it  is  impossible,  by  any 
description,  however  graphic,  to  explain  things  so  as  to 
enable  any  one  but  the  witness  himself  to  see  or  com- 
prehend them  as  they  would  have  been  seen  or  compre- 
liended  could  the  jury  have  occupied  his  position  of 
observation.  In  such  cases,  the  witness  must  give  his 
own  impressions  and  conclusions  or  his  narrative  is  use- 
less, adding,  however,  as  full  explanations  as  the  nature 
of  the  case  will  admit,  so  that  his  capacity  and  truthful- 
ness may  be  tested  as  far  as  practicable.  Examples  of 
this  kind  frequently  occur  when  it  becomes  necessary  to 
inquire  into  mental  condition  and  disposition,  into  the 
existence  of  passion  or  emotion,  attention  or  inattention, 
vigor  or  weakness,  affection  or  aversion,  or  any  other 
matter  in  wliicli  we  usually  fonn  our  opinions  without 
stopping  to  analyze  the  reasons  for  them  or  notice  their 
elements.^'''  Similar  instances  occur  where  witnesses  at- 
tempt to  describe  natural  phenomena,  as  degrees  of  light 
and  darkness,  the  measurement  of  distances  by  the  eye, 
changes  of  temperature  and  the  like.^'  And  it  is  the 
constant  practice  to  receive  in  evidence  any  witness'  be- 

City,   78   Mich.   209;   Grand  Rapids,  Beaubien  v.   Cieotte,   12  Mich.   4.J9; 

r-tc,   R.    Co.    V.    L.    Starks    Co.,   172  Mcrkle  v.  Bennington  Tp.,  68  Mich. 

Mich.  270.  133;    Geoeke  v.  Grand  Rapids,  etc., 

27  Harris  V.  Detroit  City  R.  Co.,  76  R.   Co.,   57   Mich.   589;    Eesley,  etc., 

Mich.    227;     Langworthy    v.    Green  Co.  v.  Commonwealth  Power  Co.,  172 

Tp.,  88  Mich.  207;  Osten  v.  Jerome,  Mich.  78;   Elliott  v.  Van  Buren,  33 

93    Mich.    196;     Cook    v.    Standard  Mich.  49;   Dyer  v.  People's  Ice  Co., 

Life  &  Accident  Ins.  Co.,  84  Mich.  188  Mich.   203;   Gungrich  v.  Ander- 

12;    Ilogmire's    Appeal,    108    Mich.  .son,     189     Mich.     144;     Wright     v. 

410;   Lanil)  v.  Lippincott,  115  Mich.  Crane,     142     Mich.     510;     Matla     v. 

(ill;  Rivard  v.  Rivard,  109  Mich.  98 ;  Hapi.l  Motor  Vehicle  Co.,  160  Mich. 

People   V.   Borgetto,   99    Mich.   336;  640. 

Kelley  v.  Richardson,  69  Mich.  430;  28  Evans  v.  People,   12  Mich.  27; 

Will    V.    Mcndon,    108    Mich.    251  ;  Faulkner   v.   Payne,    191    Mich.   263. 
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lief  of  the  identity  of  a  person,  or  that  certain  handwrit- 
ing is  or  is  not  the  handwriting  of  a  particular  individ- 
ual, provided  he  has  any  knowledge  of  the  person  or 
handwriting.^'  In  all  these  cases,  the  witness  is  allowed 
to  testify  to  a  result,  because,  without  such  evidence,  the 
jury  cannot  arrive  at  a  knowledge  of  the  matter,  and 
such  aid  is,  therefore,  indispensable.'" 

§  25.  Expert  witnesses. 

The  principle  which  allows  persons  who  understand 
matters  of  science  or  skill  to  give  their  opinions  and  de- 
ductions from  facts  exhibited  or  described  to  them  rests 
upon  the  necessity  therefor,  as,  where  they  are,  in  fact, 
the  best  evidence  or  when  the  facts  and  circumstances 
b}^  which  the  judgment  of  the  witness  Avas  determined 
cannot  be  reproduced  or  adequately  described  to  the 
jury.'^  Such  persons,  sometimes  called  "experts,"  may 
not  only  testify  to  facts,  but,  within  the  limits  of  their 
special  knowledge,  are  permitted  to  give  their  opinions 
also  in  evidence.'^  Thus,  the  opinions  of  medical  men 
are  constantly  admitted  as  to  the  cause  of  disease  or  of 
death  or  the  consequences  of  wounds,  and  as  to  the  sane 
or  insane  state  of  a  person's  mind,  as  collected  from  a 
number  of  circumstances,  and  as  to  other  subjects  of 
professional  skill.  And  such  opinions  are  admissible  in 
evidence,  though  the  witness  founds  them,  not  on  his  own 
personal  observation,  but  on  the  facts  shown  by  the  testi- 
mony of  other  witnesses  on  the  trial.''  But  hypothetical 
(luestions  to  experts  should  involve  facts  and  conditions 
that  are  supported  by  the  evidence  and  not  be  founded 
upon  matters  not  in  evidence,'*  although  such  questions 

29  Vinton   v.  Peck,  14  Mich.  287;  Holland   v.   Zollner,   102   Cal.   633. 
StiPtch  V.  Stretch,  191  Mich.  416.  32  Daniels  v.  Mo.sher,  2  Mich.  183; 

30  Evans   v.   People,   12   Mich.   27.  Cross    v.    Lake    Shore,    etc.,   R.    Co., 

31  Evans  v.   People,   12  Mich.   27;  69   Mich.   363. 

Hardy  v.  Merrill,  56  N.  H.  227;  Un-  33  Kempsey  v.  McGinniss,  21  Mich. 

derwood  v.  Waldron,  3.S  Mich.  232;       123. 

Grant    v.    Tlionipson,   4    Conn.   203;  34  Fox  v.   Peninsular  White  Lead 
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are  not  necessarily  objectionable  because  based  upon 
facts  not  at  the  time  in  evidence;  for  if,  after  all  the 
testimony  is  in,  there  is  evidence  tending  to  prove  such 
facts,  the  rule  is  not  infringed.'^ 

As  it  is  the  function  of  the  jury  to  determine  the  cred- 
ibility of  the  evidence,  it  is  improper  to  frame  questions 
to  an  expert  in  such  a  form  as  to  require  him  to  consider 
the  credibility  of  any  particular  testimony.  It  is,  there- 
fore, objectionable  to  ask  him  what  his  opinion  is  from 
the  testimony  given  by  any  particular  witness  or  wit- 
nesses, for,  in  order  to  form  an  opinion,  he  must  pass 
upon  the  credibility  of  that  testimony.  The  question 
should  be  what  his  opinion  is  if  certain  specified  facts 
exist.'^  For  the  same  reason,  also,  expert  witnesses  can- 
not give  their  opinions  upon  the  general  merits  of  the 
cause,  but  only  their  opinions  upon  the  facts  supported 
by  evidence  in  the  case,*'  and  if  the  facts  are  doubtful 
and  remain  to  be  found  by  the  jury,  it  has  been  held  im- 
projjer  to  ask  an  expert  who  has  heard  the  evidence  what 
his  opinion  is  upon  the  case  on  trial,  though  he  may  be 
asked  his  opinion  upon  a  similar  case  hypothetically 
stated.^' 

Hypothetical  questions  to  experts  are,  on  principle, 
based  upon  facts  and  conditions,  upon  the  significance  of 
which  unskilled  persons  are  presumed  incompetent  to 
form  a  correct  opinion ;  yet  such  questions  very  properly 
may,  and  frequently  must,  in  order  to  be  intelligible, 
embrace  facts  which,  standing  alone,  would  not  be  the 

&  Color  Works,  92  Mich.  243 ;  Pren-  Martin,  il  Mich.  667 ;  Grand  Kapids, 

tis   V.    Bates,   88   Mich.   567;    Mayo  etc.,    R.    Co.    v.    Huntley,    38   Mich. 

V.  Wright,  63  Mich.  32.  .537;  People  v.  Hall,  48  Mich.  482; 

36  Wilkinson    v.    Detroit    Steel    &  Strudgeon  v.  Village  of  Sand  Beach, 

Spring  Works,  73  Mich.  405.  107  Mich.  496. 

36  Kempsey  V.  McGinnis.  21  Mich.  38  Fowler  v.  Fowler,  111  Mich. 
123;  Connell  v.  McNett,  109  Mich.  676;  Holman  v.  Union  St.  R.  Co., 
329.  114  Mich.  208;  Lacas  v.  Detroit  City 

37  Daniels  v.  Moshcr,  2  Mich.  R.  Co.,  92  Mich.  412;  Fay  v.  Swan, 
183;    Grand  Rapids,  etc.,  R.  Co.,  v.  44  Mich.  544. 
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subject  of  expert  testimony,  so  that  if  such  questions,  in 
addition  to  such  facts,  embrace  facts  which  are  properly 
the  subject  of  expert  testimony,  they  are  not  objection- 
able.'® It  is  not  necessary  that  such  questions  should 
include  all  the  facts  in  the  case,  but,  in  this  regard,  it  is 
obvious  that  the  weight  and  value  of  the  answer  will  de- 
pend very  much  upon  whether  the  question  contains  a 
full  or  only  a  partial  statement  of  the  facts  involved.*" 

Before  a  witness  may  be  examined  as  an  expert,  it  is 
essential  that  it  be  shown  that  he  is  an  expert,  and  the 
question  whether  he  is  or  not  is  for  the  judge  to  decide;  *^ 
and,  it  having  been  determined  that  he  is,  the  weight 
to  be  attributed  to  his  opinions  is,  like  the  other  evi- 
dence in  the  case,  to  be  considered  by  the  jury.*''  So, 
also,  it  is  for.  the  judge  to  determine  whether  the  form 
of  a  question  to  an  expert  witness  is  proper.*'  And,  in 
this  connection,  it  should  be  said  that  the  length  of  a 
question  of  this  nature  in  no  degree  bears  upon  its  pro- 
priety, and  it  therefore  is  not  rendered  objectionable  by 
reason  of  its  containing  a  long  history  of  the  case.  But 
where  questions  of  this  kind  are  of  unusual  length,  it  is 
recommended  that  they  be  reduced  to  writing,  in  order 
to  enable  the  witness  to  answer  intelligently  and  the 
oi)posite  counsel  to  cross-examine  or  oifer  rebutting  testi- 
mony." 

Hypothetical  questions  should  not  be  so  framed  as  to 

39  Turnbull      v.      Ruhardson,      69  ojyinion   before    permitting   cross-cx- 

Mieh.  400;  People  v.  Foglesong,  116  amination     as     to     his    competency. 

Mich.    556.  People    v.     Kimbrough,    193    Mich. 

40Turubull      v.      Richardson,      69  330. 

Mich.  400.  42  Kenipsey  v.  McGinnis,  21   Mich. 

41Ives  V.  Leonard,  50  Mich.  296;  123. 

People   V.   McQuaid,   85   Mich.   123:  43  Mayo  v.  Wright,  63  Mich.  32. 

Colwell    V.    Alpena   Power   Co.,    190  44  Matthews    v.    Lamberton,    198 

Mich.  255.     It  is  not  an  abuse  of  Mich.    746;     Mayo    v.    Wright,    63 

discretion  for  the  court  to  permit  an  Mich.   32. 
expert   witness  to  testify  as  to   his 
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call  for  an  answer  based  ''upon  the  testimony  in  the 
case"  where  it  does  not  appear  that  the  witness  has  heard 
all  of  it,"  or  where  it  does  not  appear  what  part  of  the 
testimony  he  has  heard.*^  He  cannot  be  asked  a  hypo- 
thetical question  including  as  a  ])art  thereof  his  under- 
standing of  the  testimony  of  another  witness.*'^  Non- 
experts cannot  be  asked  to  give  an  opinion  on  a  hypo- 
thetical case.**  A  question  asking  for  the  opinion  of  an 
expert  based  on  liis  knowledge  of  certain  facts  is  im- 
proper where  it  does  not  appear  that  he  luid  knowledge 
of  such  facts.**  The  opinion  of  an  expert,  based  on  his 
personal  examination,  must  state  the  facts  on  which  his 
opinion  is  based,  and  all  other  facts  must  be  excluded.^" 
It  is  the  duty  of  the  court  to  determine  the  propriety  of  a 
question  asked  of  an  expert,  and,  where  found  proper,  to 
see  that  it  is  in  such  shape  as  to  clearly  present  the  facts 
upon  which  the  opinion  is  based. ^^  The  hypothetical 
question  must  state  facts  sufficient  to  enable  the  witness 
to  give  an  intelligent  opinion." 

§  26.  Cross-examination. 

When  a  witness  has  been  examined  in  chief,  the  other 
party  has  a  right  to  cross-examine  him."    But  the  ques- 

45('nniieH    v.    McNett,    109    Mi(^li.  52  Tinner   v.    Township   of   Ridge- 

n29.  way,  105  Mioli.  409;  N.  &  M.  Fried- 

46  La  Londo  v.  Trans.  St.  Mary's  man    Co.    v.    Atlas    Assnr.    Co.    133 

Traction  Co.,  145  Mich.  77;   Kemp-  Mieh.  212. 

sey   V.  MeC.innis,  21   Mich.   123.  63  Cairbre  v.  McQiiillen,  162  Mich. 

47Detzur  v.  B.  Stroh  Brewing  Co.,  679;  Heath  v.  Waters,  40  Mich.  457; 

119  Mith.   282.  Sperry  v.   Moore's  Kstate,  42  Mich. 

48  In  re  Hogmire's  .\i)]ieal,  lOS  353  ;  People  v.  Earlier,  60  ^[ich.  277  ; 
Mich.  410.  Gordon  v.  Cook,  47  Midi.  248;  Max- 

49  La  Londe  v.  Trans.  St.  Mary's  well  v.  Bay  City  Bridge  Co.,  46 
Traction  Co.,  145  Mich.  77.  Mich.  278. 

50  Van  Deuaen  v.  Newcomer,  40  Fact  that  witness  is  a  party  is  ini- 
Mich.  90;  Hitchcock  v.  Biirgett,  38  material.  Cair])re  v.  McQuillen,  162 
Mich.  501  ;  White  v.  Bailey,  10  Mich.  Mich.    679. 

155.  But   postjionement    of   a   cross-ex- 

61  Mayo   V.   Wright,   63   Mich.   32.       amination   to  a  subsequent  stage  of 
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tion  sometimes  arises  whether  a  witness  has  been  so 
examined  in  chief  as  to  give  the  other  party  this  right. 
If  the  witness  is  called  merely  for  the  purpose  of  produc- 
ing a  paper  which  is  to  be  proved  l)y  another  witness,  he 
need  not  be  sworn,  and,  if  he  is  not  sworn  in  chief,  he  is 
not  subject  to  cross-examination." 

The  importance  of  the  right  of  cross-examination  is 
evident  from  the  fact  that  the  testimony  elicited  on  cross- 
examination  is  treated  as  evidence  given  on  behalf  of 
the  party  calling  the  witness." 

Where  a  party  cross-examines  witnesses  from  w^ritings, 
it  is  proper  to  refuse  to  allow  opposing  counsel  to  ex- 
amine such  writings.*^  The  trial  court  may,  in  its 
discretion,  permit  a  party  to  be  called  from  the  stand 
during  cross-examination,  and  consulted  by  his  counsel, 
where  immediately  recalled.^' 

The  object  of  cross-examination  on  the  merits  is  to 
elicit  the  whole  truth  of  transactions  supposed  to  have 
been  partially  explained." 

Where  a  witness  dies  bef(n'e  he  can  be  cross-examined, 
it  is  proper  to  strike  out  his  testimony  in  chief.^^  The 
cross-examination  of  a  witness  cannot  be  stricken  out 
merely  because  his  testimony  in  chief  has  been  stricken 
out,  nor  because  he  has  not  given  any  testimony  in 
cliief.e" 

the  caviso  is  within  the  sound  discre-  Mich.    452;    Canipau    v.    Traub,    27 

tion  of  the  court.    Oanipau  v.  Dewey,  Mich.  215. 

9   Mich.  381.  66  People   v.   Salsbury,   1.14    Mich. 

Wife,  if  a  competent  witness,  may  5;57. 

be  cross-examined  the  same  as  any  67  Sehloss  v.  Estey,  114  Mich.  429. 

other      witness.        Hendrickson       v.  68  Chandler    v.    Allison,    10    Mich. 

Harry,  200  Mich.  41.  460. 

64  Blackwood   v.   Brown,  32   Mich.  69  Sperry    v.    Moore's    Estate,    42 

104;   Perry  v.  Gibson,  1  Adol.  &  E.  Mich.  353. 

48.  60Turnl)ull      v.      Richardson,      69 

66  Turnbull     v.     Richardson,      60  Mich.  400;  Sleator  v.  Richardson,  69 

Mich.    400;     Canipau    v.    Dewey,    9  Midi.    478. 
Mich,    381 ;    Wilson    v.    Wagar,    26 
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§27.  Of  one's  own  witness. 

A  party  will  not  be  allowed  to  cross-examine  liis  own 
witness  unless  under  exceptional  circumstances.  How- 
ever, it  is  now  provided  by  statute  that  "either  party,  if 
he  shall  call  as  a  witness  in  his  behalf  the  opposite  party, 
employee  or  agent  of  said  opposite  party,  or  any  person 
who  at  the  time  of  the  happening  of  the  transaction  out 
of  which  such  suit  or  proceeding  grew  was  an  employee 
or  agent  of  the  opposite  party,  shall  have  the  riglit  to 
cross-examine  such  witness  the  same  as  if  he  were  called 
by  the  opposite  party;  and  the  answers  of  such  witness 
shall  not  interfere  with  the  right  of  such  party  to  intro- 
duce evidence  upon  any  issue  involved  in  such  suit  or 
proceeding,  and  the  party  so  calling  and  examining  such 
witness  shall  not  be  bound  to  accept  such  answers  as 
true. "®^  This  statute  makes  the  "regular"  servants 
and  agents,  it  is  held,  of  either  party  subject  thereto 
without  qualification  so  that  their  connection  with  the 
subject  matter  of  the  litigation  is  immaterial  so  far  as 
the  right  to  cross-examine  them  is  concerned.^^  A  wit- 
ness examined  under  this  statute  may  be  contradicted  by 
the  party  calling  him,  either  by  the  party  or  by  other 
witnesses;  ^^  but  if  not  contradicted  it  has  the  same  etTect 
as  the  cross-examinati(m  of  a  party  called  by  the  oppos- 
ing counsel.^*  It  is  the  better  practice,  where  a  witness 
is  called  for  cross-examination  under  this  statute,  to 
announce  that  the  witness  is  called  under  the  statute  at 
the  time  the  witness  takes  the  stand  and  is  sworn,^^  but 

eiJiid.  Aft,  fh.  17,  §66;  Comp.  64  Aphorosmenos  v.  Mcintosh,  189 
Laws,  1915,  §12554,  and  see  §7,  Mich.  680,  68:'.;  Jones  v.  Pere  Mar- 
ante,  quette  R.  Co.,  168  Mich.  1,  14.     See 

Statute  is  constitutional.  Maki  v.  City  of  Kalamazoo  v.  Standard  Pa- 
Mohawk  Min.  Co.,  176  Mich.  497.  per  Co.,   182  Mich.  476. 

62  Houseman  v.  Karicofe,  201  65  Walter  v.  Detroit,  etc,  R.  Co., 
Mich.   420;    Walter   v.   Detroit,   etc.,  191    Mich.   181. 

R.  Co.,  191   Mich.  667,  672. 

63  Cook  V.  Michigan  Cent.  R.  Co., 
189  Mich.  456,  46;j. 


1926  Witnesses  §  27 

it  is  held  that  the  benefit  of  the  statute  is  not  waived  by 
faihire  to  make  the  announcement  until  after  the  asking 
of  preliminary  questions.^^  However,  if  it  is  not  an- 
nounced that  the  witness  is  called  under  the  statute  the 
benefit  of  the  statute  is  waived.^''^  It  has  been  held  that 
a  witness  called  under  the  statute  may  be  cross-ex- 
amined and  asked  leading  questions  by  opposing  counsel 
after  his  cross-examination  by  the  party  calling  him.^* 

§  28.  Scope  of. 

The  rule  as  to  the  scope  of  the  cross-examination  per- 
mitted is  not  the  same  in  all  jurisdictions.  In  most  of 
the  states  of  the  Union,^®  it  is  held  that  a  party  cannot, 
on  cross-examination,  go  beyond  or  outside  of  the  mat- 
ters on  which  the  witness  has  been  examined  on  his 
direct  examination,  and  also  in  the  United  States  courts 
the  rule  obtains  that  a  party  has  no  right  to  cross-exam- 
ine a  witness  except  as  to  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  examination, 
and  that,  if  he  wishes  to  examine  the  witness  as  to  other 
matters,  he  must  do  so  by  making  the  witness  his  own 
and  calling  him  as  such  in  the  subsequent  progress  of 
the  cause.'^  This  is  frequently  designated  the  "Amer- 
ican rule."    What  is  called  the  "English  rule,"  by  way 

66  Walter  v.  Detroit,  etc.,  R.  Co.,  68  Johnson  v.  Union  Carbide  Co., 
191    Mich.   181.  1G9  Mich.  6rA. 

67  Where  plaintiff's  counsel  called  69  Sharp  v.  Hoffman,  79  Cal.  404; 
for  cross-examination  one  of  the  de-  Russell  v.  Cruttenden,  5?,  Conn.  .'564; 
fenclants,  and  the  other  defendant,  City  of  Mt.  Vernon  v.  Brooks,  :'.9 
claiming  that  it  was  not,  and  that  111.  App.  426;  Hartshorn  v.  Byrno, 
he  was,  liable,  later,  in  putting  in  147  111.  418;  Chandler  v.  Beal,  i;52 
its  dofen.se,  recalled  him  without  Ind.  r)96;  Linden  v.  Green,  81  Iowa 
claiming  the  right  of  cro.ss  examina-  '.Hi');  Lawder  v.  Henderson,  36  Kan. 
tion  as  an  adverse  party,  under  this  754;  Welcome  v.  Mitchell,  81  Wis. 
act,  the  court  did  not   commit  error  566. 

in  refusing  to  permit  the  said  joint  70  Ballew  v.  United  States,  160  U. 

defendant  to  impeach  him.    Mally  v.  S.  187;   Houghton  v.  .Tones,  1  Wall. 

Excelsior    Wrapper    Co.,    181    Mich.  (U.  S.)    702;   Harrison  v.  Rowan,  -i 

569.  Wash.  (U.  S.)  580. 
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of  distinction,  prevails  in  England  '^^  and  a  few  of  the 
states,'^  including  Michigan,  and  is  that,  when  a  Avitness 
is  called  and  examined  in  chief,  the  opposite  party  may 
cross-examine  not  only  as  to  the  matters  touching  which 
he  has  already  testified,  but  also  upon  any  new  matter 
which  is  relevant  to  the  issue.'' 

So  far  as  questions  relating  to  the  direct  examination 
are  concerned,  it  is  the  clear  right  of  a  party  on  cross- 
examination  of  a  witness  to  draw^  out  any  fact  which 
might  tend  to  contradict,  weaken  or  explain  any  of  the 
particular  statements  made  by  the  witness  or  to  weaken 
any  inference  from  the  whole  or  any  part  of  his  testimony 
in  chief  in  support  of  any  of  the  facts  essential  to  the 
case.  The  only  safe  general  rule  for  the  court  upon 
cross-examination  seems  to  be  to  allow  the  party  cross- 
examining  to  go  over  the  whole  subject  or  subjects  to 
which  the  direct  examination  related,  and  to  give  him 
the  chance  to  draw  out,  as  far  as  he  may  be  able,  any 
fact  which,  within  the  principles  and  for  the  purposes 
explained,  he  has  a  right  to  elicit  on  cross-examination.''^* 

A  witness  may  be  asked  to  repeat  what  he  testified  to 
on  a  particular  point,  on  direct  examination,'*  but  can- 

71  Morgan  v.  Brydgos,  2  Starkie  Mich.  888;  People  v.  Lipliardt,  iCI.j 
314.  Mich.    80;    Loo    Austrian    &    Co.    v. 

72  See  Moody  v.  Rowell,  17  Pick.  Springer,  94  Mich.  343;  DcGraw  v. 
(Mass.)  490;  Blackington  v.  .John-  Emory,  113  Mich.  672;  Duplanty  v. 
son,  126  Mass.  21;  Page  v.  Kankcy,  Stokes,  103  Mich.  630. 

6  Mo,  433;   Walter  v.   Hoeffner,  51  74  0'Donnoll    v.    Segar,    2.")    Midi. 

Mo.  App.  50.  .".GT;    Cliandler   v.   Allison,   10   Mich. 

73  Detroit,  etc.,  R.  Co.  v.  Van  460;  Thoni]>son  v.  Richards,  14 
Steiuburg,  17  Mich.  99;  Ireland  v.  Mich.  172;  Haynes  v.  Ledyard,  33 
Cincinnati,  etc.,  R.  Co.,  79  Mich.  Mich.  319;  Jacobson  v.  Metzger,  35 
163;  Hemminger  v.  Western  Assu.-.  Mich.  103;  DeGraw  v.  Emory,  113 
Co.,  95  Mich.  355;  Hay  v.  Reid,  85  Mich.  672;  Hemniinger  v.  Western 
Mich.  296;  Bulen  v.  Granger,  58  Assur.  Co.,  95  Mich.  i]55;  People  v. 
Mich.  274;  O'Donnell  v.  Segar,  25  Dupounee,  133  Mich.  1;  Ireland  v. 
Mich.  370;  Wilson  v.  Wagar,  26  Cincinnati,  etc.,  R.  Co.,  79  Mich.  163. 
Mich.  452;  Darling  v.  Hurst,  39  75  Beers  v.  Payment,  95  Mich. 
Mich.  768;  Lyman  v.  Bccannon,  29  261;  Zucker  v.  Karpelcs,  88  Mi<h. 
Mich.  469;  Lichtcnburg  v.  Mair,  43  413. 
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not  be  asked  to  repeat  all  the  direct  examination  cov- 
ered.''* If  part  of  a  conversation  has  been  brought  out 
on  direct  examination,  the  whole  conversation  may  be 
brought  out  on  cross-examination.'''  If  value  is  stated, 
the  witness  may  be  cross-examined  as  to  what  he  paid  for 
the  property.'* 

The  extent  and  scope  of  the  cross-examination  rests 
largely  in  the  sound  discretion  of  the  trial  court,'^  espe- 
cially in  regard  to  collateral  inquiries  not  connected  with 
the  issue  and  bearing  solely  on  the  credibility  of  the  wit- 
ness,'" and  it  is  very  seldom  that  the  supreme  court  re- 
verses on  the  ground  of  improper  cross-examination  or 
improperly  limiting  the  cross-examination.  The  cross- 
examination  may  be  restricted  where  no  reason  for  con- 
tinuing it  is  apparent  or  disclosed  by  counsel,'^  and  is 
not  ground  for  reversal  unless  the  discretion  is  abused,*^ 
and  this  applies  where  cross-examination  on  an  unim- 
])ortant  matter  is  limited  on  the  ground  that  too  much 
time  is  being  taken  thereby;  *^  but  where  there  is  nothing 
to  show  that  the  right  to  cross-examine  is  being  abused, 
it  is  an  abuse  of  discretion  to  excuse  a  party  from  fur- 
ther cross-examination.'*  So  sustaining  objections  to 
({uestions  on  cross-examination  which  relate  to  the  same 
subject  as  the  direct  examination,  even  though  it  is  not 
apparent  that  the  answers  would  have  benefited  the  ex- 
aminer, is  prejudicial  error,  unless  it  clearly  appears 
affirmatively  that  such  party  could  not  be  injured  by  the 

76Zucker    v.    Karpeles,    88  Mkh.  80 Mt-Ginnis  v.  Kempsey,  27  Mich. 

4i;j.  363. 

77  Lichtenburg  v.  Mair,  43  Mich.  81  Brown  v.  Harris,  139  Mich.  372. 
387.                                                                   See  also  Collin  v.  Kittelberger,   193 

78  Curren    v.    Ampersee,   96  Mich.       Mich.  133. 

553.  82  Herbeek  v.  Germain,  144  Mich. 

79  Hendrickson  v.  Harry,  200  157;  McGinnis  v.  Kempsey,  27  Mich. 
Mich.  41,  47.  In  re  Spark's  Estate,  363;  Edwards  v.  Heuer,  46  Mich. 
198  Mich.  421;   O 'Dell  v.  Goff,  149  95. 

Mich.   152;    Yonkus   v.   McKay,   180  83  Burt    v.    Long,    106   Mich.    210. 

Mich.  203.  84  Bennett  v.  Eddy,  120  Mich.  300. 
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rejection;  and  the  error  is  not  cured  ])y  nllowinc,-  the 
cross-examiner  to  go  into  the  same  matter  with  his  own 
witnesses."  And  allowing-  cross-examination  to  such  an 
extent  as  to  be  clearly  prejudicial  is  ground  for  rever- 
sal.*^ It  is  proper  to  refuse  to  permit  further  cross- 
examination  as  to  facts  not  brought  out  on  the  diiect 
examination  where  counsel  fails  to  state  what  he  expects 
to  prove.*'  So  it  is  proper  to  exclude  questions  asked 
merely  to  embarrass  the  witness  and  to  involve  him  in 
contradiction  from  want  of  self-possession.**  Cross-ex- 
amination is  not  proper  where  it  seeks  to  entrap  a  wit- 
ness into  making  inadvertent  statements  which  the  ex- 
aminers may  use  unfairly.**  Plaintiff  cannot  be  cross- 
examined  as  a  witness  as  to  his  arrangement  with  his 
attorney  as  to  compensation  for  his  services.®" 

§  29.  Past  life,  habits  and  conduct  of  witness. 

Cross-examination  is  not  confined  to  matters  in  issue, 
but  may  include  such  collateral  questions  as  will  enable 
the  jury  to  obtain  an  insight  into  the  character  and  his- 
tory of  the  witness,*^  but  the  court  has  power,  when 
necessary,  to  guard  against  the  abuse  of  this  right.*^ 
Generally  it  is  proper  to  inquire  into  the  past  life,  con- 
duct, and  antecedents  of  a  witness,®'  including  a  party 
who  is  a  witness;®*  but  the  extent  to  which  an  inquiry 
into  the  i)ast  life  and  conduct  of  a  witness  should  be  per- 

85  0'DoTinpll    V.    Segar,    25  Mich.          91  Cornell    v.    Fidlcr,    194    Mich. 

367.  '.09;   Wilbur  v.  Flood,  16  Mich.  40. 

aeOould    V.    Gregory,    126  Mich.           92  Id. 

594.  93  Witness  may  be  cross-examined 

87  People  v.  Kindra,  102  Mich.  as  to  his  habits.  .Johnston  v.  Farm- 
147.  ers'    Fire    Ins.    Co.    of    York,    106 

88  People  v.  Becker,  48  Mich.  4.^.       Mich.  96. 

89  Wheeler  v.  Wallace,  5.]  Mich.  94  Georgia  v.  Bond,  114  Mich. 
.•'.55.  196;    McBride  v.  Wallace,  62  Mich. 

90Denman  v.  Johnston,  85  Mich.  451;  Ritchie  v.  Stenius,  7.'?  Mich. 
.".87.  56."]. 
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mitted  is  largely  discretionary  with  the  trial  court,^^ 
which  will  interfere  to  protect  a  witness  against  dis- 
closures not  affecting  his  credibility  and  not  necessary  to 
promote  the  ends  of  justice.  It  is  generally  improper 
to  ask  on  cross-examination  questions  tending  to  un- 
justly discredit  the  character  of  witnesses  as  to  matters 
relating  to  their  personal  affairs  and  not  tending  to  im- 
peach their  credibility  for  truthfulness.^®  But  the  trial 
court  must  be  allowed  considera])le  latitude  of  discretion 
in  permitting  questions  calculated  to  elicit  any  inforaia- 
tion  as  to  the  past  life  and  conduct  of  the  witness.®'  It 
has  been  held  improper  to  ask  a  witness  whether  he  is  a 
total  abstainer,®*  or  whether  he  was  in  the  habit  of  drink-- 
ing  beer,®*  or  if  he  was  a  deserter  from  the  army,^  or 
to  inquire  into  religious  belief,^  or  as  to  whether  he  had 
sustained  illicit  relations  with  a  woman  many  years  be- 
fore.^ A  witness  may  be  asked  on  cross-examination  as 
to  whether  he  has  ever  been  convicted  of  crime,*  and  if 
he  denies  it  it  may  be  shown  by  the  record ;  ^  but  direct 
testimony  of  other  witnesses  to  any  criminality  or  charge 
of  criminality  is  inadmissible.^  He  cannot  be  cross- 
so  Hendriekson  v.  Harry,  200  But  see,  Hamilton  v.  People,  29 
Mich.    41,   47;    Bissell    v.    Starr,   .'^2       Mich.  17;{,  18r,. 

Mich.  297;  Threadgool  v.  Litogot,  22  2  People  v,  Jenness,  5  Mich.  305, 

Mich.  271,  holding  that  even  if  the       318;    30  Am.  &  Eng.  Enc.  of  Law, 
proper  limits  of  such  discretion  are       109.'). 

exceeded,    it    is   not   ground   for   re-  3  Travis  v.  Stevens,  127  Mich.  687. 

versal    where    such    evidence    could       Compare  Hendriekson  v.  Harry,  200 
have    had   no    possible   effect   preju-       Mich.  41,  47. 

dicial  to  the  party  complaining.  4  People    v.    Hoffman,    l.')4    Mich. 

96  People    V.    Gotshall,    123    Mich.       145;    Clemens   v.   Conrad,   19   Mich. 

474.  170;   Wilbur  v.  Flood,  16  Mich.  40; 

»7Beebe   v.   Knapp,   28  Mich.   53.       Driscoil    v.    People,    47    Mich.    413; 

9»Fox   v.   Peninsular  White   Lead       Pratt  v.  Wickham,  133  Mich.  3.56. 

&    Color    Works,    92    Mich.    243.  5  Helwig    v.    Lascowski,    82    Mich. 

9»Peo])le  v.  Kahlcr,  93  Mich.  625.       619. 
.\nd    see    Lockard    v.    Van    Alstyne,  6  People   v.   De    Camp,    140   Mich. 

155  Mich.   196.  53.'!;  People  v.  Maunausau,  60  Mich. 

1  Foley    v.    People,   22   Mich.    227.       15. 
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examined  as  to  his  testimony  as  defendant  on  the  crim- 
inal trial,  and  then  impeached  by  sliowing  his  statements 
at  (litTerent  times  have  been  contradictory.'  There  seems 
to  be  some  conflict  in  this  state  as  to  Avhether  a  witness 
can  be  asked  as  to  whether  he  has  ever  been  arrested, 
some  cases  holding  that  he  can,'  and  others  that  he  can- 
not.' It  has  been  held  proi)er  to  ask  a  witness  if  he  has 
been  charged  with  crime,^"  but  improper  to  ask  a  witness 
if  he  was  not  mixed  np  in  the  larceny  of  a  pair  of  shoes," 
or  to  permit  a  witness  who  had  testified  that  she  had  been 
undergoing  treatment  at  a  medical  college  to  be  asked 
whether  she  was  treated  in  the  presence  of  a  class.^^ 

§  30.  Interest,  bias  or  prejudice  of  witness. 

A  witness  may  be  cross-examined  as  to  his  ill-feeling 
or  bias  toward  a  party,"  or  his  attorney,"  or  to  show 
business  relations  between  the  witness  and  the  adverse 
party."  It  is  proper  to  show  the  relation  which  a  wit- 
ness bears  to  a  party  to  an  action  ^^  and  what  interest  or 
part  he  has  taken  in  its  prosecution  or  defense."  So  a 
witness  who  is  not  a  party  may  be  cross-examined  as  to 

7  Cole  V.  Lake  Shore  &  M.  S.  Ky.  People,    29    Mich.    195;    People    v. 

Co.,  95  Mich.  77.  Row,    135    Mieh.    505;    McGinnig    v. 

SLelaiul   v.   Kauth,  47   Mi.li.  .J08.  Kempsey,  27  Mich.  .*56.'!. 

See  Totten  v.  Totten,  172  Midi.  OG.").  But  the  question  whether  such  lios- 

fl  Marx    V.    Hilseiidegeii,    46   Midi.  tility   is  justifiable   is  generally   ini- 

J36;    People    v.    Wolcott,    51    Miih.  material,  and  the  extent  to  which  the 

612;   Pigott  V.   Lilly,  55  Mieh.  150,  examination  shall  go  is  largely  dis- 

eonviction,  new  trial,  and  acquittal.  cretionary,  and  dependent  upon  the 

10  Hamilton  v.  People,  29  Mich.  particular  situation  developed  at  the 
178.  trial.    Seymour  v.  Bruske,  140  Mich. 

11  People     V.    Wolcott,    51    Mich.  244. 

612.  14  Snyder   v.  Mathisoii,  196  Mieh. 

12  Derwiii  v.  Parsons,  52  Mieh.  425.  378. 

13  Murphy  V.  Manistee  R.  Co.,  194  15  Totten  v.  Burhans,  103  Mieh, 
Mich.  595;  Burt  v.  Long,  106  Mich.  6,  11. 

210     (party    to    action)  ;     Clink     v.  16  Michigan  Condensed  Milk  Co.  v. 

thinn,  90  Mich.   135;   Thrcadgool  v.       Wilcox,  78  Mich.  431. 
Litogot,  22  Mich.  271;  Hamilton  v.  17  Id. 
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procuring  evidence  for  the  opposing  party/®  his  interest 
in  the  case,^®  his  contribution  to  the  expenses  of  the  suit,^° 
and  as  to  whether  he  had  not  aided  the  party  in  other 
suits  as  by  becoming  a  surety.'^^  So  where  an  action  for 
damages  is  brought  against  a  village,  it  is  discretionary 
to  permit  a  witness  for  defendant  to  be  cross-examined 
to  show  his  interest  as  a  tax-payer.^^  In  an  action  for  a 
personal  tort  it  is  proper  to  allow  defendant  to  be  cross- 
examined  fully  in  regard  to  his  former  relations  with 
plaintilT.''^  If  an  attorney  gives  material  evidence  in ' 
favor  of  his  client,  he  may  be  cross-examined  as  to 
Avhether  he  is  to  receive  for  his  services  a  portion  of  the 
recovery.^* 

§  31. Cross-examination  to  test  memory  and  accur- 
acy of  witness. 
Questions  tending  to  test  the  memory  of  a  w^itness  are 
proper,''^  as  are  questions  tending  to  test  his  accuracy.^^ 
Questions  as  to  whether  a  witness  did  not  testify  on  a 
former  trial  in  a  certain  way  are  admissible,  where  af- 
fecting his  candor  and  fairness."  Where  a  witness  testi- 
fies that  he  does  not  remember  executing  a  mortgage,  it 
is  proper  to  put  the  mortgage  in  evidence  to  test  his 
recollection  as  Avell  as  credibility.^* 

18  Hamilton  v.  People,  29  Mich,  21  Mears  v.  Cornwall,  73  Mich.  78. 
195;  Fulton  v.  Priddy,  123  Mich.  22  Styles  v.  Village  of  Decatur, 
298;  People  v.  Eice,  103  Mich.  350.  131   Mich.  443. 

19  Buxton  V.  Ainsworth,  153  Mich.  23  Peterson  v.  Toner,  80  Mich.  350. 
315;  Howard  v.  Patrick,  43  Mich.  24  McCloy  v.  Vaughan,  185  Mich. 
121;  Hamilton  v.  People,  29  Mich.  ir)9;  Luckhurst  v.  Schroeder,  183 
195.  Mich.  487. 

"Consideiablo   latitude   should  be  25  Ives  v.  Leonard,  50  Mich.  29G. 

allowed   in  the  cross-examination   of  26  Bu.sch  v.  Nester,  70  Mich.  525. 

a    party    to    ascertain    whether    his  27  Beaubien    v.    Oicotte,    12    Midi. 

testimony    was    affected    by    his    in-       459. 

terest. "      Connor    v.     McRae,     193  28  Gavigan  v.  Scott,  51  Mich.  373. 

Mich.  682,  690. 

20  Howard    v.    Patrick,    43    Mich. 
121. 
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§  32.  Cross-examination  as  to  inconsistent  or  con- 
tradictory statements. 
A  witness  may  be  asked  on  liis  cross-examination 
wlietlier  lie  has  not  made  statements  in  regard  to  a  ma- 
terial issue  in  the  cause  contradictory  to  or  inconsistent 
with  his  testimony; ''^  but  the  question  must  designate 
the  time,  place  and  the  person  or  persons  to  whom  the 
statements  were  made,'"  if  oral,  and  the  language,  or  its 
substance,  which  it  is  claimed  the  witness  used  must  be 
given  and  he  be  asked  if  he  used  it.'^  Where  a  question 
is  asked  regarding  the  contents  of  a  Avriting  in  the  pos- 
session of  the  examiner,  it  must  be  submitted  to  the  wit- 
ness for  inspection.'^  The  alleged  contradictory  state- 
ments must,  however,  be  material  to  the  issue.''  Where 
a  party  calls  a  witness  but  he  does  not  testify  as  ex- 
pected, counsel  may  examine  the  witness  to  show  that  he 
had  previously  made  a  different  statement  to  him,'*  A 
witness  may  be  questioned  as  to  testimony  given  by  him 
on  a  former  trial,'^  but  if  a  party  desires  to  cross-examine 
as  to  foiTTier  statements  in  a  deposition,  he  should  first 
read  the  entire  deposition  in  evidence.'^  It  is  proper  on 
calling  the  attention  of  a  witness  to  his  testimony  on  a 
former  trial  to  read  counsel's  minutes  of  the  former  testi- 
mony," but  it  is  not  necessaiy  to  read  the  testimony  from 

29  Bennett   v.  Wallace,   165  Mich.  32  Burt    v.    Long,   106   Mich.    210. 

66;     De    Armond    v.    Neasmith,    32  33  McDonald      v.      McDonald,     67 

Mich.    2;!1;     Weeks    v.    Hutchinson,  Mich.    122;    Loranger    v.    Carpenter, 

135    Mich.    160;    Kent    v.    Cole,    84  148  Mich.  549. 

Mich.  579.  34  People    v.    Payne,    131     Mich. 

30Strudgeon    v.    Village   of    Sand  474. 

Beach,    107   Mich.   496;    Koehler   v.  35  Graham  v.  Myers,  67  Mich.  277; 

Buhl,    94    Mich.    496;    Johnston    v.  Battishill    v.    nunii)hreys,    64    Mich. 

Dishrow,  47  Mich.  59;  Smith  v.  Pen-  514;    Beaubien  v.  Cicotte,   12  Mich, 

pie,  2  Mich.  415.  459. 

31  Rice    V.    Rice,    104    Mich.    371;  86  Lightfoot    v.    People,    16    Mich. 

Johnston   v.    Disbrow,   47   Mich.   59.  507. 

Sec    Morin    v.    Robarge,    132    Mich.  37  Beaubien    v.    Cicotte,    12    Mich. 

337.     See  Adams  v.  Detroit  Electric  459. 
Ev.,  129  Mich.  291. 
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the  stenographer's  minutes  and  then  ask  the  witness  if 
he  swore  as  there  stated.^'  Detached  portions  of  the  re- 
porter's notes  of  the  testimony  on  a  former  trial  may  be 
used  in  examining  a  witness  as  to  his  former  testimony 
without  necessitating  the  reading  of  the  whole  of  his 
testimony  to  him  before  such  examination.^^  Where  a 
witness  denies  testifying  a  certain  way  in  a  former 
action,  it  is  within  the  discretion  of  the  court  to  exclude 
further  questions  on  the  subject  of  what  he  did  testify 
in  that  action  ;*°  but  every  facility  should  be  given  a 
witness  to  explain  alleged  discrepancies  in  his  testimony 
on  former  occasions.*^ 

§  33.  Cross-examination  of  expert. 

It  is  proper  to  cross-examine  an  expert  witness  to  show 
his  incompetency,  the  reasons  for  his  opinion,  etc.  So 
it  is  proper  to  ask  him  as  to  the  compensation  he  is  to 
receive  for  testifying.*'^  If  the  expert  testified  from  ob- 
servation, he  may  be  cross-examined  as  to  whether  his 
opinion  was  based  on  what  he  saw  alone,  or  what  he  saw 
and  also  what  he  was  told.*^  In  cross-examining,  it  is 
error  to  read  medical  works  to  the  jury,"  or  call  atten- 
tion to  a  particular  paragraph  and  ask  a  question  in  the 
language  of  the  book,"  but  medical  books  may  be  read 
to  the  jury  to  discredit  the  testimony  of  experts  who 
claim  to  be  familiar  with  them  and  refer  to  them  as 
authority.** 

It  is  discretionary  with  the  court  whether  to  admit 

38  People  v.  Becker,  48  Mich.  43.  *8  Lay  v.  City  of  Adrian,  75  Mich. 

89Toohey    v.    Plummer,    69    Mich.  438. 

345.  44Sykes   v.   Village    of   Portland, 

40Helwig:  V.   Laacowski,  82   Midi.  193  Mich.  86;  Hall  v.  Murdock,  114 

619.  Mich.  233. 

41Stoudt    V.    Shepherd,    73    Mich.  46  Marshall    v.    Brown,    50    Mich. 

588.  148.      ■ 

42Alford    V.    Vincent,    53     Mich.  46  Pinney  v.  Cahill,  48  Mich.  584. 
555.      But  sec   §  4,  ante,  as   to  fees 
of  expert   under  present  statutes. 
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testimony  of  an  expert  before  giving  opposing  counsel 
opportunity  to  examine  him  as  to  his  competency.*''' 

§  34.  Witness  not  compelled  to  ajiswer  incriminating 

questions. 
A  witness  is  privileged  from  answering  any  question 
the  answer  to  which,  it  reasonably  appears,  will  have  a 
tendency  to  expose  him  to  a  penal  liability  or  to  any  kind 
of  punishment  or  to  a  criminal  charge."  And  he  may 
claim  the  protection  at  any  stage  of  the  inquiry,  whetlier 
he  has  already  answered  the  question  in  part  or  not  at 
all.  If  tlie  fact  to  which  he  is  interrogated  forms  but 
one  link  in  the  chain  of  testimony  which  is  to  convict 
him,  he  is  protected.  And  whether  it  may  tend  to  crim- 
inate or  expose  the  witness  is  a  point  upon  which  the 
court  is  bound  to  instruct  him,  and  which  the  court  will 
determine  under  all  the  circumstances  of  the  case,  but 
without  requiring  the  witness  fully  to  explain  how  he 
might  be  criminated  by  the  answer  which  the  tnith 
would  oblige  him  to  give ;  for,  if  he  were  obliged  to  show 
how  that  effect  would  be  produced,  the  protection  which 
the  rule  is  designed  to  afford  him  would  at  once  be  an- 
nihilated. The  court,  however,  will  not  prevent  the  wit- 
ness from  answering  an  incriminating  question  if  he 
chooses  to  answer,  but  will  only  advise  him  of  his  right 
to  decline.  Yet  in  all  cases  where  the  witness,  after  being- 
advised  of  his  i)i"ivilege,  chooses  to  answer,  he  is  bound 
to  answer  eveiything  relative  to  the  transaction.  But 
the  privilege  is  his  own,  and  not  that  of  the  ]^arty;  and, 
therefore,  counsel  will  not  be  allowed  to  make  the  objec- 
tion." A  witness  may,  however,  be  asked  on  cross- 
examination,  witliin  the  propei'  discretion  of  the  court, 

47  People  V.  KimJ.iniiuli,  10.1  Mich.  People    v.    S.luiler,    1.50    ^fkli.    lf>l  ; 

3:50.  People  v.   Robinson,   1.!;"   Mieh.   'Al; 

M.Iiul.    Aet,    eh.    17,    SHO;    Comp.  In  re  Allison,  ITtG  Mich.  .'!4;   People 

Laws  1915,  §  12547.  v.  Arnold,  40  Mich.  710.    The  statute 

49  In    re    ^foser,    l.'JS    Mieh.    .102;  (Jud.     A<t,     eh.     17,     §.19;     Comp. 
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not  only  concerning  liis  conviction,  but  also  concerning 
any  serious  charge  brought  against  him.***  He  may  be 
asked  whether  he  was  ever  confined  in  a  state  prison  *^ 
or  whether  he  has  not  been  indicted  and  convicted  of  a 
criminal  offense.^^ 

§  35.  Privilege  as  to  questions  tending-  to  establish 

civil  liability. 
The  mere  fact  that  the  answer  to  a  question  relevant 
to  the  issue  may  establish,  or  tend  to  establish,  that  the 
witness  owes  a  debt  or  is  otherwise  subject  to  a  civil 
suit,  provided  the  answer  has  no  tendency  to  accuse  him 
or  to  expose  him  to  any  kind  of  penalty  or  forfeiture, 
does  not  exempt  the  witness  from  being  compelled  to 
answer.** 

§  36.  Questions  tending  to  degrade  witness. 

In  regard  to  questions  which  tend  to  degrade  a  wit- 
ness, the  rule  is  that  a  witness  is  not  bound  to  answer  a 
question  the  answer  to  which  will  subject  him  to  dis- 
grace, unless  the  evidence  is  material  to  the  issue  on 

Laws  1915,  §  12547)   is  merely  dee-  the  fact  to  be  shown  by  the  answer, 

laratory  of  the  common-law  rule  on  where    the    witness    has   declined   to 

this  subject.  answer     a     question.        People     v. 

Where  the  privilege  is  claimed  by  Maunausau,  60  Mich.  15, 

the  witness,  he  cannot  be  compelled  SODriscoll    v.    People,    47    Mich, 

to  testify  unless  the  court  is  able  to  41.1;   People  v.  Foote,  93  Mich.  38; 

say,  as  a   matter  of  law,  that  any  Hamilton   v.  People,  29  Mich.   173; 

direct  answer  to  the  question,  cannot  Leland  v.  Kauth,  47  Mich.  508. 

tend  to  incriminate  him.     In  re  Alii-  51  Wilbur  v.  Flood,  16  Mich.  40. 

son,  156  Mich.  34.  52  Clemens    v.    Conrad,    19    Mich. 

No  inference  can  be  drawn  from  170;    People  v.   Higgins,   127   Mich, 

the  refusal  of  a  witness  to  answer  a  291;    Totten    v.    Totten,    172    Mich, 

question  on  the  ground  that  it  may  565;  People  v.  Hall,  48  Mich.  482; 

incriminate  him,  nor  can  the  refusal  Cole  v.  Lake  Shore,  etc.,  R.  Co.,  95 

be  commented  on  by  counsel  or  con-  Mich.    77;    Pratt    v.    Wickham,    133 

sidered   by  the  jury   in  determining  Mich.    356;     People    v.    Tubbs,    147 

the  weight  of  his  testimony.     So  in-  Mich.   1. 

dependent    testimony   is   not    compe-  63  .Tud.    Act,   ch.    17,    §59;    Conip. 

tent  to  prove  the  admission  of  the  Laws  1915,  S12547. 
witness  under  oath  of  the  truth  of 
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trial  or  unless  it  tends  to  impeach  his  credibility.**  When 
discreditable  facts  are  aside  from  the  issue,  a  witness 
may  sometimes  refuse  to  impair  his  evidence  by  a  dis- 
closure, but  wlien  they  are  relevant,  it  is  no  excuse  for 
his  refusal  to  testify  concerning  them  that  they  may  ex- 
hibit him  in  a  light  that  is  not  creditable.  A  witness' 
dishonesty  or  fraud,  when  not  criminal,  may  as  properly 
be  proved  by  him  as  by  any  other  person." 

The  extent  to  which  the  habits  or  antecedents  of  a  wit- 
ness may  be  inquired  into  on  cross-examination  is  largely 
within  the  discretion  of  the  court.*^ 

§  37.  Re-examination  and  its  scope. 

After  a  witness  has  been  cross-examined,  he  may  be 
re-examined  by  the  party  calling  him;  and  it  has  been 
well  said  that  the  re-examination  sustains,  in  respect  to 
the  cross-examination,  a  relation  similar  to  that  wliich 
the  cross-examination  sustains  to  the  direct  examination, 
in  that  its  object  is  to  develop,  explain,  weaken  or  modi- 
fy any  new  matter  which  may  have  been  brought  out  on 
the  cross-examination.*''^  Thus,  where  the  cross-examina- 
tion has  elicited  a  partial  statement  of  facts  only,  tlie 
party  calling  the  witness  may  by  re-examination  com- 
plete the  statement.**  And  a  witness  who  has  been  al- 
lowed to  testify  as  to  a  part  of  a  conversation  between 

64  .Johnston  v.  Farmers'  Fire  Ins.  Mich.  413;   People  v.  McArron,  121 

Co.,  106  Mich.  96;  Georgia  V.  Bond,  Mich.    1;     People    v.    Winney,    196 

114    Mich.    196;    Barnett    v.    Farm-  Mich.  347;  Jacobs  v.  Queen  Ins.  Co. 

ers'   Mut.   Fire   Ins.   Co.,   115  Mi.h.  195  Mich.  18;  People  v.  Kimbrough, 

247.  193   Mich.   330. 

56  .Jennings  v.   Prentice,   39  Mich.  67  Thomp.  Trials,  see.  480 ;  People 

421 ;  People  v.  Sutherland,  104  Mich.  v.  Hare,  57  Mich.  505. 

468.  68  Wilcox  V.  Ney,  47  Mich.  421; 

66  John.ston  v.  Farmers'  Fire  Ins.  Musselman  Grocer  Co.  v.  Casler,  138 

Co.,  106  Mich.  96;  People  v.  Harri-  Mich.  24;  Feige  v.  Burt,  124  Mich, 

son,  93  Mich.  594;  Beebe  v.  Knapp,.  565;     Van    Dusen    v.    LeteUier,    78 

28   Mich.  53;    Helwig  v.   Lascowski,  Mich.   492;    Taylor   v.    Taylor's   Es- 

82  Mich.  619;  Stevenson  v.  Woltman,  tate,  138  Mich.  658. 
81  Mich.  200;  Driscoll  v.  People,  47 
2  Abbott— 53 
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himself  and  a  party  to  the  case  should  generally  be 
allowed,  on  re-examination,  to  give  the  remaining  part  of 
it.*®  And,  in  general,  the  privilege  extended  to  the  cross- 
examining  party  of  developing  and  following  into  detail 
matter  which  has  been  brought  out  on  the  direct  exami- 
nation, extends  equally  to  the  other  party  in  respect  of 
new  matter  which  is  brought  out  on  cross-examination.®** 
But  a  witness  cannot,  without  express  leave  of  court, 
be  re-examined  as  to  matter  upon  which  he  has  already 
been  examined  in  chief,  unless  it  becomes  necessary  or 
proper  in  view  of  his  cross-examination,®^  and,  strictly, 
the  re-examination  should  not  be  allowed  to  extend  to 
matters  not  referred  to  in  the  course  of  the  cross-exami- 
nation.®^ But  the  court,  in  this,  as  in  other  matters  re- 
specting the  conduct  of  the  trial,  has  a  wide  discretion, 
and  may,  if  he  deems  it  proper  under  the  circumstances, 
permit  a  witness  to  answer  questions  which  strictly 
should  have  been  brought  out  on  the  examination  in 
chief.®' 

§  38.  Re-cross-examination. 

The  principle  giving  the  right  of  cross-examination  in 
the  first  instance  confers  this  right  also  where  the  re- 

69  Passmore  v.  Passmore's  Estate,  (Mass.)  255;  Richardson  v.  Wilkins, 

50   Mich.   626;    Alderton   v.   Wright,  19    Barb.    (N.   Y.)    510;    People    v. 

81  Mich.  294;  Fox  v.  Barrett's  Es-  Fultz,  109  Cal.  258;  Collins  v.  State, 

tate,  117  Mich.  162;  Lichtenburg  v.  46  Neb.  37;  Prince  v.  Samo,  7  Adol. 

Mair,  43   Mich.  387;   Reiser  v.  Por-  &   E.   627. 

tere,  106  Mich.  102.  63  Hemmens  v.  Bentley,  32   Mich. 

60  Smith  v.  Smith,  185  Mich.  172;  89;  Loud  v.  Solomon,  188  Mich.  7, 
Merritt  v.  Campbell,  79  N.  Y.  625 ;  City  of  Springfield  v.  Dalby,  139  111. 
Nay  V.  Curley,  113  N.  Y.  575;  Ham-  34;  Blake  v.  Stump,  73  Md.  160. 
ilton  V.  Miller,  46  Kan.  486;  Huell-  It  is  within  the  discretion  of  the 
mantel  v.  Vinton,  116  Mich.  621;  court  whether  a  witness  may  be  re- 
People  V.  Hanifan,  98  Mich.  32;  called  for  further  examination  after 
People  V.   Robinson,  135  Mich.  511.  the  opposing  party  has  waived  any 

61  Thomj).  Trials,  sec.  482.  cro.ss-examination.  Sanford        v. 
62Dutton    V.    Woodman,    9    Cush.       Houghton,  184  Mich.  44. 
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examination  has  evolved  matter  distinctly  new;^*  and 
even  where  no  new  matter  has  been  thus  elicited,  the 
court  may  permit  questions  to  be  answered,  by  way  of 
re-cross-examination  or  further  cross-examination,  under 
its  general  discretionary  control  over  the  proceedings 
before  it. 

§39.  Impeachment  by  other  witnesses. 

As  has  been  already  stated,  one  of  the  functions  of 
cross-examination  is  to  test  the  credibility  of  the  wit- 
ness by  the  elicitation  of  matter  affecting  his  credibility, 
thereby  enabling  the  court  or  the  juiy,  if  there  be  one, 
to  judge  for  themselves  to  what  extent  the  testimony  of 
the  witness  will  be  accepted  as  true.  A  cross-examina- 
tion, judiciously  conducted,  affords  one  of  the  best 
methods  by  which  the  credit  of  a  witness  may  be  im- 
peached. However,  there  are  other  modes  of  impeaching 
a  witness'  credit  after  he  has  been  examined  in  chief. 
This  may  be  done  (1)  by  disproving  the  facts  stated  by 
him  by  the  testimony  of  other  witnesses,  and  (2)  by  gen- 
eral evidence  affecting  his  credit  for  veracity.^* 

But  the  rule  is  well  settled  that  a  party  will  not  be 
permitted  in  his  examination  of  a  witness  to  elicit  matter 
which  is  irrelevant  to  the  issue  for  the  purpose  of  subse- 
quently contradicting  him  by  other  testimony.®^  A  wit- 
ness cannot  be  allowed  to  be  contradicted  on  collateral 
questions  not  admissible  as  direct  evidence.^'  Impeach- 
ing testimony  is  subject  to  strict  rules  as  to  relevancy 
and  ought  not  to  be  received  unless  clearly  competent.^' 
An  answer  by  a  witness  to  a  question  which  is  purely 

64  Wood  V.  McGuire,  17  Ga.  318;  67DriseoU    v.    People,    47    Mich. 

Thornton  v.  Thornton,  39  Vt.  122.  41;?;    Hamilton   v.   People,   46  Mich. 

66  Michigan    Pipe    Co.    v.    North  186;    People   v.   Hillhouse,   80   Mich. 

British  &  M.  Ins.  Co.,  97  Mich.  493.  580. 

66  McDonald     v.     McDonald,      67  68  Howard    v.    Patrick,    43    Mich. 

Mich.  122.  121;  Fishor  v.  Hood,  14  Mich.  189. 
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collateral  and  which  cannot  arise  under  any  issue  raised 
in  the  case  is  not  open  to  contradiction.^^ 

§  40.  Reputation  of  witness  for  veracity. 

When  it  is  sought  to  impeach  a  witness  by  means  of 
general  evidence  affecting  his  credibility,  the  inquiry 
should  be  so  directed  as  to  enable  the  jury  to  determine 
whether  the  witness  is  to  be  believed  on  oath."''"  There- 
fore, the  question  of  dishonesty  has  not  been  allowed  to 
be  considered  as  an  issue  upon  impeachment.''^  The  sub- 
ject of  the  inquiry  should  be  the  character  of  the  witness 
for  truth  and  veracity,  and  evidence  of  his  reputation  in 
respects  not  touching  his  credibility  under  oath  can  have 
no  proper  influence.'^ 

The  questions  put  to  the  impeaching  witnesses  relate, 
first,  to  their  knowledge  of  the  general  reputation  for 
truth  and  veracity  of  the  assailed  witness,  and,  second, 
whether,  from  that  reputation,  they  would  believe  him 
under  oath.'^  When  an  impeaching  witness  has  testified 
that  he  is  acquainted  with  the  reputation  of  the  assailed 

69I,eavitt    v.    Stansell,    44    Mich.  Mit'h.    625;    People    v.    Whitson,   43 

424;  Dunn  v.  Dunn,  11  Mich.  284.  Mich  419;   Calkins  v.  Ann  Arbor  R. 

70  Hamilton  v.  People,  29  Mich,  Co.,  119  Mich.  312;  People  v.  Tur- 
173.  ney,  124  Mich.  542;  People  v.  Got- 

A    witness    cannot    be    impeached  shall,    123    Mich.    474;    Leonard    v. 

by     independent     evidence     showing  Pope,  27  Mich.   145;    Knickerbocker 

him  to  be  a  thief   (People  v.  Whit-  v.    Worthing,   138   Mich.   224;    Peo- 

son,  43   Mich.  419),  nor  can  a  fe-  pie  v.  Cutler,  197  Mich.  6. 

male    witness   be    shown    to    be    un-  73  Hamilton    v.    People,    29    Mich, 

chaste  (People  v.  Wilson,  136  Mich.  173;    People    v.    Ryder,    151    Mich. 

298;  People  v.  Mills,  94  Mich.  630),  187;    Thayer  v.   Thayer,   188   Mich, 

nor  is  it  permissible  to  merely  show  261. 

that  a  witness  has  a  bad  rejmtation  Question    must    be    as    to    general 

(Peoj)le  V.  O'Hare,  124  Mich.  515).  reputation.      Thayer   v.   Thayer,   188 

71  Leonard  v.  Pope,  27  Mich.  145.  Mich.  261. 

72  Hamilton  v.  People,  29  Mich.  Character  witness  may  testify  al- 
173;  People  v.  Mills,  94  Mich.  630;  though  he  is  unable  to  name  no,  or 
People  V.  Abbott,  97  Mich.  484;  only  one,  person,  he  had  heard  dis- 
Lunde  v.  Detroit  United  Ry.,  177  cuss  it.  Neal  v.  Neal,  181  Mich.  114. 
Mich.    374;    People    v.    Kahler,    93 
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witness  for  truth  and  veracity,  it  is  proper  to  ask  the 
question  whether,  from  the  evil  reputation  of  the  latter 
in  this  respect,  he  would  believe  him  under  oath.'*  The 
objection  that  the  admission  of  an  answer  to  such  a  ques- 
tion enables  the  witness  to  substitute  his  opinion  for 
that  of  the  jury  is  fallacious,  for  the  jury  cannot  under- 
stand the  matter  at  all  without  knowing  the  witness' 
opinion  and  the  ground  on  which  it  is  based,  on  account 
of  the  same  reasons  encountered  in  regard  to  insanity, 
disposition  or  temper,  distances  and  velocities  and  other 
subjects  where  a  witness  is  required  only  to  show  his 
means  of  infomiation  and  then  state  his  conclusion  or 
belief  based  on  those  means.""^ 

The  first  question  usually  takes  the  form,  "Do  you 
know  what  the  general  reputation  of  (the  witness  sought 
to  be  impeached)  is  for  truth  and  vei'acity  in  the  neigh- 
borhood in  Avhich  he  resides?"  And  the  object  of  the 
inquiry  being  to  determine  the  extent  to  which  the  wit- 
ness is  to  be  believed  upon  oath  at  the  time  he  gives  his 
testimony,  the  questions  relative  to  his  reputation  for 
veracity  should  pertain  rather  to  the  present  time  and 
to  his  present  place  of  residence  than  to  the  time  and 
place  of  his  residence  a  considerable  length  of  time  be- 
fore.'^ But  where  the  witness  has  not  had  any  long  resi- 
dence in  any  one  place,  a  larger  range  of  inquiry  may  be 
allowed  than  would  be  proper  where  there  had  been  a 
more  fixed  domicile,  and,  therefore,  evidence  of  the  wit- 
ness' reputation  four  years  previous  to  the  trial  was  held 
not  too  remote.''''  So,  where  the  witness  assailed  has 
changed  his  domicile,  there  is  no  objection  to  showing 
his  reputation  in  both  places  within  a  reasonable  length 
of  time.'®    Where  a  witness'  reputation  extends  through- 

74  Keatnr  v.  Pcoj)le,  32  Mich.  484.  Hamilton    v.    People,   29   Mich.   173. 

75  Hamilton  v.  People,  29  Mich.  77  Keator  v.  People,  32  Mich.  484. 
173.  78  Hamilton    v.    People,    29    Mich. 

76  Webber  v.  Hankc,  4  Mich.  198;  17.!;   People  v.  Mix,  149  Mich.  260. 


1942  AViTNESSEs  §  40 

out  the  city  in  which  he  lives,  it  is  unnecessary  to  re- 
strict the  inquiry  as  to  his  reputation  to  a  narrow  circle 
or  to  the  vicinity  of  the  place  which  he  has  made  his 
home.''® 

Where  an  impeaching  witness  has  testified  as  to  the 
general  reputation  of  the  witness  assailed,  the  opposite 
party  may  cross-examine  him  as  to  his  means  of  knowl- 
edge and  the  grounds  of  his  opinion,  and  accordingly 
may  ask  him  what  persons  have  spoken  about  the  char- 
acter of  the  assailed  witness  for  veracity  and  what  such 
persons  have  said.'*'  In  nothing  may  parties  be  more 
easily  mistaken  than  in  judging  of  the  general  reputation 
of  another  for  truth  and  veracity,  and  nothing  short  of 
a  cross-examination  which  compels  the  impeaching  wit- 
ness to  state  both  the  source  of  the  reports  and  their  na- 
ture will  enable  the  party  either  to  test  the  correctness  of 
the  impeaching  evidence  or  to  protect  the  witness  who  is 
assailed,  if  he  is  assailed  unjustly."  So,  also,  it  is  proper 
on  the  cross-examination  of  an  impeaching  witness  to 
elicit  facts  tending  to  show  that  he  himself  is  unworthy 
of  belief,  but  the  extent  of  such  examination  is  within  the 
discretionary  control  of  the  court.  Where,  therefore,  the 
cross-examining  party  offers  to  show  that  the  impeach- 
ing witness  was  a  procurer  and  a  blackmailer,  it  was  held 
that  the  trial  judge  properly  excluded  the  testimony.'^ 

The   question   whether,   under   the  It  has  been  held  that  inquiry  as 

special     circumstances     surrounding  to    reputation    for    veracity    in    the 

the   case,   the   time    involved    in   the  county  in  which  the  assailed  witness 

inquiry  is  too  remote  is  one  resting  resides   is   properly   restricted   as   to 

within    the    discretion    of    the    trial  place.     Kinimel  v.  Kimmel,  3   Serg. 

court,    whose    decision    will    not    be  &  R.   (Pa.)  336. 

reviewed   unless    the    question    is    so  80  People  v.  Annis,  13  Mich.  511; 

plain   as   to   admit   of  no   difference  Lenox  v.  Fuller,  39  Mich.  268;  Neal 

of  reasonable  opinion.     Watkins  v.  v.  Neal,  181  Mich.  114. 

State,  82  Ga.   231;    Teese  v.  Hunt-  81  People  v.  Annis,  13  Mich.  511. 

ingdon,  23  How.   (U.   S.)    2.  82  Hollywood    v.    Reed,    57    Mich. 

V9  People  V.  Lyons,  51  Mich.  21.3.  235. 
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Impeachment  by  proof  of  contradictory  state- 


ments. 

The  credit  of  a  witness  may  also  be  impeached  by 
proof  that  he  has  made  statements  out  of  court  contrary 
to  what  he  has  testified  at  the  trial. ®^  But  it  is  only  in 
sucli  matters  as  are  relevant  to  the  issue  that  the  witness 
can  be  contradicted.**  And  before  this  can  be  done,  it 
is  generally  held  necessary,  in  case  of  verbal  statements, 
first  to  ask  him  as  to  the  time,  place  and  person  involved 
in  the  supposed  contradiction.  It  is  not  enough  to  ask 
liim  the  general  question  whether  he  has  ever  said  so 
and  so  or  whether  he  has  always  told  the  same  story,  be- 
cause it  may  frequently  happen  that,  upon  the  general 
question,  he  may  not  remember  whether  he  has  so  said, 
whereas,  when  his  attention  is  challenged  to  particular 
circumstances  and  occasions,  he  may  recollect  and  ex- 
plain what  he  has  formerly  said.** 


SSTolbert  v.  Burke,  89  Mich.  1,32; 
.Tansen  v.  Michigan  Cent.  R.  Co., 
102  Mich.  176;  Graham  v.  Myers, 
67  Mich.  277;  Merrill  v.  Leisenring, 
166  Mich.  219;  Strudgeon  v.  Vil- 
lage of  Sand  Beach,  107  Mich.  496; 
Pringle  v.  Miller,  111  Mich.  66:5; 
Leisemer  v.  Berg,  106  Mich.  124; 
McClellan  v.  Ft.  Wayne,  etc.,  R. 
Co.,  105  Mich.  101;  Bennett  v.  Wal- 
lace, 165  Mich.  66;  Detroit  Electric 
Light  Co.  V.  Applebauni,  ];?2  Mich. 
r).')5;  Connell  v.  McNett,  109  Mich. 
.".29;  Skelton  v.  Fenton  Electric 
Light  &  P.  Co.,  100  Mich.  87;  Cor- 
nelissen  v.  Ort,  132  Mich.  294; 
Reiser  v.  Portere,  106  Mich.  102; 
Thompson  v.  Village  of  Mecosta, 
141  Mich.  175;  Battishill  v.  Hum- 
phreys, 64  Mich.  514;  Cady  v.  Dox- 
t.itor,  193  Mich.  170;  Snyder  v. 
M:ithison,  196  Mich.  378. 

84  F'eople  v.  Knapp,  42  Mich.  267; 
Dunn   V.   Dunn,   11    Mich.   284;    Mc- 


Donald V.  McDonald,  67  Mich.  122; 
People  V.  Hillhouse,  80  Mich.  580; 
Hitchcock  V.  Burgett,  38  Mich.  501; 
People  V.  De  France,  104  Mich. 
563 ;  Howard  v.  Patrick,  43  Miih. 
121  ;  Kingston  v.  Ft.  Wayne,  etc  , 
R.  Co.,  112  Mich.  40;  Langworthy 
V.  Green  Tp.,  95  Mich.  93;  Leavitt 
V.  Stansell,  44  Mich.  424;  Driscoll 
V.  People,  47  Mich.  413;  Bialy  v. 
Krause,  142  Mich.  158;  Ankersmit 
V.  Tueh,  114  N.  Y.  51;  Handy  v. 
Canning,  166  Mass.  107;  Simons  v 
Busby,  119  Ind.  13;  Robbins  v. 
Spencer,  121  Ind.  594;  Sutor  v. 
Wood,  76  Tex.  403. 

86  Howard  v.  Patrick,  43  Mich. 
121;  Johnston  v.  Disbrow,  47  Mich. 
59;  Sawyer  v.  Sawyer,  Walk.  Ch. 
48;  English  v.  Caldwell,  30  Mich. 
362;  Smith  v.  Peojde,  2  Mich.  415; 
Lightfoot  V.  People,  16  Mich.  507; 
Rice  V.  Rice,  104  Mich.  371;  Koeh- 
ler    V.    Buhl,   94    Mich.    496;    People 
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If  the  witness  admits  having  made  the  contradictory 
statement  inquired  about,  no  further  proof  of  it  is  neces- 
sary or  allowable.^^  If  he  denies  having  made  it,  the 
proper  foundation  is  thereby  laid  for  his  impeachment 
by  caUing  other  witne'^ses  to  contradict  him.^'  If  he 
neither  admits  nor  denies  making  the  statement,  the  rule 
supported  by  the  weight  of  authority,  and  the  better  one 
on  principle,  is  that  other  witnesses  may  nevertheless  be 
called  to  show  that  he  did  in  fact  make  such  statement.®' 

Where  a  witness  is  to  be  impeached  upon  contra- 
dictory verbal  statements,  the  inquiry  must  first  be  made 
of  the  witness  himself  whether  he  has  previously  made 
such  statements,  with  convenient  certainty  of  time,  place 
and  circumstance;  but  where  the  statements  relied  upon 
for  contradiction  are  not  verbal,  the  rule  is  otherwise.'® 
Accordingly,  a  deposition  made  by  a  witness  on  a  pre- 
vious occasion  in  the  same  cause  may  be  read  in  evidence 
for  the  purpose  of  discrediting  him  without  any  cross- 
examination  by  way  of  introduction.  The  only  occasion 
for  bringing  it  to  the  attention  of  the  witness  at  all  is 
where  the  party  impeaching  him  desires  to  follow  up  the 
production  and  reading  of  the  deposition  by  a  further 

V.  Droste,   160   Mich.   66;    Stoudt   v.  Humes  v.  Proctor,  7:J  Hun   (N.  Y.) 

Shepherd,   73   Mich.    588.      See   also  265;  Schell  v.  Plumb,  55  N.  Y.  592; 

Monroe   Lumber  Co.  v.  Bezeau,   192  Woodriek    v.    Woodriek,    141    N.    Y. 

Mich.   307.  457. 

86Lightfoot    V.    People,    16   Mich.  88  Pringle    v.    Miller,    111    Mich. 

507;    Swift    &    Co.    v.   Madden,    165  663;    Gibbs    v.    Linabury,   22    Mich. 

111.  41;    Crowley  v.   Page,   7   Car.  &  479;   Anthony  v.  Cass  County  Home 

P.   789.  Tel.   Co.,   165   Mich.   388;    Chapman 

87  Johnston   Harvester  Co.  v.  Mil-  v.  Coffin,  14  Gray  (Mass.)  454;  Eay 

ler,    72    Mich.    265;    Swift    Electric  v.  Bell,  24  111.  444;   Wood  v.  Shaw, 

Light   Co.   V.   Grant,   90   Mich.   469;  48    III.    273;    Consolidated    lee    Ma- 

Langworthy  v.  Green  Tp.,  95  Mich.  chine  Co.  v.  Keifer,  134  111.  481. 
93;    McClellan   v.    Ft.   Wayne,   etc.,  89  Lightfoot   v.   People,    16   Mich. 

K.  Co.,  105  Mich.  101;  Hathaway  v.  507;    Ecker    v.    McAllister,   45    Md. 

Crocker,     7     Mete.      (Mass.)      262;  291;   Clapp  v.  Wilson,  5  Denio    (N. 

Brigham    v.    Clark,   100   Mass.   430;  Y.)    287;    Houstine  v.   O'Donnell,  5 

Staser    v.     Hogan,    120    Ind.     207;  Hun   (N.  Y.)   472. 
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cross-examination  concerning  the  discrepancies  and  their 
causes.®**  Stenographer's  notes  of  the  statements  of  a 
witness  on  a  former  trial  and  counsel's  minutes  of  such 
statements  maj%  when  properly  proved  to  be  accurate, 
but  not  otherwise,  be  read  in  evidence  to  contradict  a 
witness  and  impair  his  credit,  but  subject  to  the  same 
rule  as  if  no  notes  had  been  taken,  so  far  as  regards 
the  necessity  of  first  interrogating  the  witness  sought  to 
be  impeached.®^  But  when  a  witness  is  cross-examined 
as  to  a  statement  in  writing  supposed  to  have  been  made 
by  him,  it  is  not  competent  to  ask  him  whether  he  made 
such  a  statement  without  first  showing  him  the  writing. 
If  he  admits  it,  he  cannot  be  asked  whether  certain  state- 
ments are  contained  in  it,  but  the  whole  writing  itself 
must  be  read  as  the  only  competent  evidence  of  that 
fact.»2 

A  witness  cannot  be  asked  on  cross-examination 
whether  he  has  written  such  a  thing,  stating  its  particu- 
lar nature  or  purport.  The  proper  course  is  to  put  the 
writing  into  his  hands  and  to  ask  him  whether  it  is  his 
writing.®' 

§  42.  Impeaching  testimony  as  primary  evidence  of 

facts  in  issue. 

Impeaching  testimony  goes  only  to  the  contradiction 

of  the  assailed  witness.     Its  whole  force  is  spent  in  the 

effort  to  contradict,  and  it  has  no  effect  beyond  this.    It 

may  destroy  the  testimony  of  the  witness  sought  to  be 

OOLightfoot    V.    People,    16    Midi.  .'!45;     Liu'kor    v.     Liske,    111     Mich. 

507.  6S;{;  Merrill  v.  Leisinring,  166  Mich. 

eiSelignian  v.  Ten  Eyck 's  Estate,  219. 

S."?   Mich.   285;    People   v.    Sligh,   48  92  Lightfoot    v.    People,    16    Mich. 

Mich.    54;    Edwards    v.    Heuer,    46  507;   Burt  v.  Long,  106  Mich.   210; 

Mich.  95;   Fisher  v.  Kyle,  27   Mich.  Johnson  v.   Union   Carbide   Co.,   169 

454;    Dunbar    v.    McGill,    69    Mich.  Mich.  651. 

297 ;    Barker   v.   Hebbard,   81   Mich.  93  1  Greenl.  Ev.  sec.  465. 
11(57 ;    Toohey  v.   Plunnncr,   69  Mich. 
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impeached,  but  it  cannot  go  beyond  this  and  be  used  to 
establish  any  essential  fact  in  the  case.®* 

§  43. Supporting  assailed  witnesses. 

When  a  witness  has  been  impeached  either  by  evidence 
of  contradictory  statements  having  been  made  by  him 
touching  some  fact  in  controversy  or  by  the  testimony  of 
other  witnesses  discrediting  his  character  for  truth  and 
veracity,  it  is  competent  to  support  him  by  the  introduc- 
tion of  further  evidence  bearing  upon  the  particular  issue 
raised  by  the  attempt  to  impeach. 

§  44.  — —  Examination  of  sustaining  witnesses. 

When  a  witness  is  impeached  by  means  of  the  testi- 
mony of  other  witnesses  discrediting  his  character  for 
truth  and  veracity,  other  witnesses  may  be  called  and 
questioned  respecting  the  assailed  witness'  character  for 
veracity  for  the  purpose  of  sustaining  his  character  in 
that  respect.  A  sustaining  witness  who  has  testified  that 
he  is  not  acquainted  with  the  reputation  for  truth  and 
veracity  of  the  impeached  witness  in  the  neighborhood 
in  which  he  lives,  but  is  acquainted  with  his  neighbors 
and  has  had  considerable  to  do  with  them,  may  be  asked 
whether  he  has  ever  heard  of  such  witness'  truth  or 
veracity  being  questioned.®^  And  where  he  has  testified 
to  the  good  repute  for  truth  and  veracity  of  an  impeached 
witness,  he  may  be  asked  on  cross-examination  whether 
he  would  believe  the  latter  on  oath.®^  The  number  of  sus- 
taining witnesses  may  be  limited  in  the  discretion  of  the 

94  Howard    v.    Patrick,    38    Mich,  Michigan    Cent.    R.    Co.,    102    Mich 

795;  Brown  v.  Dean,  52  Mich.  267;  176;   Eno  v.   Allen,   113  Mich.   399 

Catlin  V.  Michigan  Cent.  R.  Co.,  66  Hutchins  v.  Murphy,  146  Mich.  621 

Mich,     358;     Tisman     v.     St,     Clair  96  Lenox  v.  Fuller,  39  Mich,  268 

School  Dist,,  90  Mich,  510;   Lepard  McLaughlin  v,  Salley,  46  Mich,  219 

V,  Michigan  Cent,  R,  Co.,  166  Mich,  96  Hamilton    v.    People,    29   Mich 

373;    Eastman   v.   Lake   Shore,  etc.,  173. 
R.    Co.,    101    Mich,    597;    Jensen   v. 
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court,  whose  action  in  this  regard  will  not  be  reviewed 
except  in  clear  cases  of  abuse.  The  common  practice  is 
to  limit  the  number  of  sustaining  witnesses  to  the  num- 
ber of  impeaching  witnesses  allowed.®'' 

§  45.  What  testimony  competent  in  support  of  im- 
peached witness. 
A  witness  who  has  been  impeached  by  showing  that  he 
has  made  previous  statements  upon  material  facts  con- 
tradictory to  his  testimony  on  the  trial  cannot  be  sup- 
})orted  by  evidence  that  his  general  reputation  for  truth 
and  veracity  is  good.®*  Nor  can  a  witness  who  has  denied 
liaving  made  a  certain  statement,  properly  identified, 
sustain  himself  by  stating  that  he  had  no  such  idea  in 
his  mind.®®  But,  although  not  generally  permitted,  it  is 
not  an  abuse  of  the  discretionary  authority  of  the  court 
over  this  matter,  after  an  attempt  to  impeach  a  witness 
by  showing  that  he  has  made  out  of  court  statements  in- 
consistent with  those  sworn  to,  to  permit  his  evidence  to 
be  supported  by  the  testimony  of  witnesses  who  show 
that,  on  other  occasions,  his  account  of  the  transaction 
has  corresponded  with  that  given  in  court. ^ 

§  46.  Discretionary  power  of  court  over  examina- 
tion. 

In  the  examination  both  of  impeaching  and  of  sustain- 
ing witnesses,  very  much  is  left  to  the  discretion  of  the 
court,  whose  decision  will  not  be  set  aside  because  of  the 

97  Hollywood  v.  Reed,  57  Mich.  4.11.  Contra,  Had.jo  v.  Goodpn,  i:i 
2;{;1.  Ala.  718;    Clarke   v.   Bond,   '2i)   Tnd. 

98  People  v.  Olmstead,  ."JO  Mich.  n^r^;  Dixon  v.  State,  15  Tex.  A]>i.. 
4:51.      Thi.s    is  not    the    universally  271. 

prevailing  rule,  but   it   seems   to  be  99  Patrick    v.    Howard,    47    ^lich. 

the  one  sustained  by  reason  as  well  41. 

as     by     the     weight     of     authority.  1  Stewart  v.  People,  2.3  Mich.  6.1; 

People  V.   Gay,   7   N.   Y.   .'?78;    Rus-  Lockwood    v.    Retts,    8    Conn.    1.S.3; 

sell   V.  CoflSji,  8  Pick.    (Mass.)    143;  Henderson   v.  .Tones,   10   Serg.  &  R. 

Brown   v.   Mooers,   6   Gray    (Mass.)  (Pa.)   322. 
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latitude  of  examination  permitted,  unless  there  lias  bepn 
a  clear  abuse  of  legal  discretion.^ 

§  47.  To  what  extent  party  may  impugn  credibility  of 
his  own  witness. 

When  a  party  offers  a  witness  in  proof  of  his  cause,  he 
thereby,  in  general,  represents  him  as  worthy  of  belief. 
He  is  presumed  to  know  the  character  of  the  witnesses 
he  adduces,  and,  having  thus  presented  them  to  the  court, 
the  law  will  not  permit  the  party  afterwards  to  impeach 
their  general  reputation  for  truth  or  to  impugn  their 
credibility  by  general  evidence  tending  to  show  them  to 
be  unworthy  of  belief.'  An  exception  to  this  is  where 
the  witness  is  not  one  of  the  party's  own  selection,  but 
one  whom  the  law  obliges  him  to  call;  in  which  case,  he 
is  not  considered  as  the  witness  of  the  party  calling  him, 
and  therefore  his  character  for  truth  may  be  generally 
impeached.  But  a  party  calling  a  witness  is  not  pre- 
cluded from  proving  the  truth  of  any  particular  fact  by 
any  other  competent  testimony,  in  direct  contradiction 
to  what  such  witness  may  have  testified;  and  this,  not 
only  where  it  appears  that  the  witness  was  innocently  in 
eiTor,  but  also  even  where  the  evidence  may  collaterally 
have  the  effect  of  showing  that  he  was  generally  un- 
worthy of  belief.* 

The  right  and  effect  of  calling  as  a  witness  the  opposite 
party  or  an  emi)loyee  or  agent  thereof,  for  cross-examina- 
tion, has  already  been  stated.^ 

But  a  party  cannot  impeach  his  own  witness  by  show- 

2  Arnold  v.  Nye,  28  Mich.  286.  4  Darling  v.  Thompson,  108  Mich. 

3  1  Greenl.  Ev.  see.  442;  Craig  v.  215;  Piekard  v.  Bryant,  92  Mieh. 
Grant,  6  Mich.  447;  Dundas  v.  City  4.'?0;  Snell  v.  Gregory,  37  Mich.  500; 
of  Lansing,  75  Mich.  499;  Barker  McDonald  v.  Smith,  1.39  Mich.  211. 
V.  Citizens'  Mut.  Fire  Ins.  Co.,  1.36  6  See  §27,  ante. 

Mich.  626;  Brigham  v.  Fawcett,  42 
Mich.  542;  Westphal  v.  St.  Joseph, 
etc.,  R.  Co.,  1.34  Mich.  239. 
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ing  contradictory  statements  made  by  him  because  his 
testimony  on  cross-examination  was  not  such  as  he  ex- 
pected,^ nor  contradict  his  own  witness  by  showing  that 
the  memory  of  the  witness  was  defective/  nor  question 
tlie  competency  of  liis  own  witness,^  nor  question  the  ad- 
missibility of  the  opinion  given  by  one's  own  witness.^ 
Where  a  party  calls  a  hostile  witness,  after  having  had 
the  opportunity  to  cross-examine  him,  and  examines  him 
as  to  material  facts  in  support  of  the  examiner's  own 
case,  he  cannot  afterwards  impeach  his  testimony.^" 

WORK  AND  LABOR 

Sep  Assumpsit;    Garnishment;    Pleading;    Security   for   Costs. 

WORKMEN'S  COMPENSATION  ACT 

§    1.  History  aiul  general  nature. 

§    2.  Act  as  eompulsory. 

§    3.  Of  what   defenses   non-electing  employers  deprived. 

§    4.  Industrial  Accident  Board. 

§    5.  Notice   of   injury. 

§    6.  Claim  for  compensation. 

§    7.  Denial  of  liability. 

§    8.  Committee   of  arbitration. 

§    9.  Attorney   fees. 

§  10.  Hearing   on   review. 

S  11.  Entry  and  effect  of  judgment  for  compengation, 

§  12.  Review   by  supreme  court. 

§  l.*?.  What  supreme  court  will  consider  on  certiorari. 

§14.  : .Judgment   of  supreme  court. 

§  ^5.  Exemption  of  compensation  awarded. 

§  16.  Lien    of    compensation   awarded. 

§  17.  Guardian  or  next  friend. 

§  1.  History  and  general  nature. 

Tjegislation  providing  for  the  compensation  of  work- 
men for  industrial  injuries  upon  the  basis  of  the  risks 

eWestphal  v.  St.  Joseph  &  B.  H.  9  Barker    v.    Citizens'    Mut.    Fire 

St.  Ry.  Co.,  134  Mich.  2.39.  Ins.   Co.,   136  Mich.  626. 

7  Dundas  v.   City  of  Lansing,   75  10  Craig  v.  Grant,  6  Mich.  447. 
Mich.  499. 

8  Barker    v.    Citizens'    Mut.    Fire 
Ins.  Co.,  136  Mich.   626. 
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of  the  industry,  to  be  charged  against  the  industry  as  a 
part  of  the  cost  of  production,  is  of  comparatively  mod- 
em origin  in  countries  where  the  common  law  of  England 
has  been  the  foundation  of  their  systems  of  law,  and,  in 
recent  years,  statutes  of  that  import,  and  often  Avith  many 
of  their  provisions  nearly  identical,  have  been  enacted 
in  England,  Ireland,  Scotland,  Australia,  New  Zealand, 
Canada  and  many  of  the  states  in  this  country.^  The 
Michigan  statute  was  enacted  in  1912  and  amended  at 
considerable  length  by  the  legislature  in  1919,  and  closely 
follows  the  language  of  the  English  and  Scotch  statutes.^ 
The  paramount  object  of  the  statutes  upon  this  subject 
has  been  to  afford  workmen  injured  in  industrial  acci- 
dents a  more  just  and  humane  remedy  than  that  afforded 
by  the  common  law  action.'  The  statutes  of  some  juris- 
dictions include  and  cover  occupational  diseases.  The 
Michigan  statute  does  not,  either  expressly  or  impliedly.* 

§  2.  Act  as  compulsory. 

In  some  states,  the  law  is  made  compulsory  upon  both 
parties  or  upon  one  with  choice  to  the  other.  In  Mich- 
igan, it  is  not  compulsoiy  upon  either  the  employer  or 
the  employe;  but  if  the  employer  elects,*  and  the  employe 

1  Mackin  v.  Detroit- Timkin  Axle  6  The  election  on  the  part  of  the 
Co.,  187  Mich,  8;  Andrejwski  v.  employer  to  come  under  the  act  is 
Wolverine  Coal  Co.,  182  Mich.  298,  effected  by  filing  with  the  Industrial 
6  N.  C.  C.  A.  807;  Klawinski  v.  Accident  Board  a  written  statement 
Lake  Shore,  etc.,  E.  Co.,  185  Mich.  to  the  effect  that  he  accepts  the  pro- 
64.3.  visions   of   the  act   for  all   his  busv 

2  Hills  V.  Blair,  182  Mich.  20,  7  nesses,  and  to  cover  and  protect  all 
N.  C.   C.  A.  409.  employees  employed  in   any  and  all 

3  Adams  v.  Acme  White  Lead  &  of  his  businesses,  including  all  busi- 
Color  Works,  182  Mich.  1;j7,  6  N.  nesses  in  which  he  may  engage  and 
C.  C.  A.  482.  all  employees  he  may  employ  while 

4  Adams  v.  Acme  White  Lead  &  he  remains  under  the  act,  and  that 
Color  Works,  182  Mich.  157,  6  N.  he  adopts,  subject  to  the  approval 
C.  C.  A.  482;  Robbins  v.  Original  of  the  board,  one  of  the  four 
Gas  Engine  Co.,  191  Mich.  122;  methods  provided  by  the  act  for  the 
Jerner  v.  Imperial  Furniture  Co.,  payment  of  compensation.  The  fil- 
200  Mich.  265.  ing   of  such   statement   and   the   ap- 
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does  not  give  written  notice  to  the  contrary,  he  is  con- 
clusively presumed  to  have  consented  and  comes  under 
the  act.^    If,  however,  an  employer  does  not  elect  to  come 


jtroval  of  the  board  operate  to  sub- 
ject the  employer  to  the  provisions 
of  the  act  and  all  amendatory  acts 
for  the  term  of  one  year  from  the 
date  of  filing  the  statement  and 
thereafter  for  successive  terms  of 
one  year  unless  the  employer,  at 
least  thirty  days  prior  to  the  ex 
piration  of  the  first  or  any  succeed- 
ing year,  files  in  the  office  of  the 
board  a  notice  in  writing  to  the 
effect  that  he  desires  to  withdraw 
his  election  to  be  subject  to  the  pro 
visions  of  the  act.  But  within  ten 
days  after  the  approval  of  the 
board,  the  employer  must  post  in 
a  conspicuous  place  in  his  plant, 
shop,  mine  or  place  of  work,  or,  if 
the  employer  be  a  transportation 
company,  at  its  several  stations  and 
docks,  notice  to  the  effect  that  he 
accepts  and  will  be  bound  by  the 
j)rovisions  of  the  act.  Every  em- 
ployer who  files  an  acceptance  of 
the  act  which  is  approved  by  the 
board,  shall  be  held  to  have  come 
under  the  act  for  any  and  all  busi- 
ness in  which  he  is  engaged  or  may 
engage  while  under  the  act,  and  as 
to  all  employees  in  said  businesses, 
and  if  he  does  not  secure  the  board 's 
permission  to  carry  his  own  risk, 
shall  insure  his  liability  in  all  of 
his  businesses  in  one  and  the  same 
insurance  company  or  organization 
provided  for  by  the  act.  How.  Stat. 
(2nd  ed.)  3944;  Comp.  Laws  1915, 
§  5428,  as  amended  by  Pub.  Acts 
1919,  No.  64. 

Until  the  statement  of  election 
has  been  filed  with  and  approved 
by  the  board,  an  emiiloyor  is  not 
brought  within  the  protection  of  the 


act,  even  by  the  fact  that  an  in- 
jured employe  has  made  declara- 
tions or  accepted  compensation  as 
fixed  by  the  act,  and  the  board  can- 
not award  compensation.  Bernard 
V.  Michigan  United  Traction  Co., 
188  Mich.  .504;  Shevchenko  v.  De- 
troit United  Ry.,  189  Mich.  421; 
Bendykson  v.  Lyons  Evangelistic 
Committee,   195  Mich.  490. 

The  liability  of  the  employer  thus 
rests  solely  on  contract.  Dettloff  v. 
Hammond,  Standish  &  Co.,  195  Mich. 
117,  14  N.  C.  C.  A.  901. 

6  How.  Stat.  (2nd  ed.)  .3946; 
Comp.  Laws  1915,  §  54.30 ;  Mackin 
V.  Detroit-Timkin  Axle  Co.,  187 
Mich.   8. 

An  employe  is  deemed  to  have 
accepted  the  provisions  of  the  act, 
if,  at  the  time  of  the  accident  for 
which  liability  is  claimed,  the  em- 
jdoyer  is  subject  to  the  provisions 
of  the  act,  whether  the  employe  has 
actual  notice  thereof  or  not,  or  if, 
at  the  time  of  entering  into  his  con- 
tract of  hire,  the  employe  did  not 
give  to  the  employer  notice  in  writ- 
ing that  he  elects  not  to  be  sub- 
ject to  the  provisions  of  the  act, 
or,  in  the  event  that  the  contract 
of  hire  was  made  before  the  em- 
ployer became  subject  to  the  pro- 
visions of  the  act,  if  the  employe 
has  not  given  to  the  employer  notice 
in  writing  of  such  election,  or  if 
the  employe,  without  giving  notice 
of  election,  has  remained  in  the  serv- 
ice of  the  employer  for  thirty  days 
after  the  employer  has  filed  an  elec- 
tion to  be  subject  to  the  terms  of 
the  act.  An  employe  who  has 
given    such    notice    to    his    employer 
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under  the  act,  he  is  deprived  of  certain  defenses  of  which 
he  might  otherwise  take  advantage  in  actions  to  recover 
damages  for  personal  injuries  sustained  by  employes  in 
the  course  of  their  employment  or  for  death  resulting 
from  such  injuries.' 

§3.  Of  what  defenses  non-electing  employers  deprived. 

An  employer  who  has  not  elected  to  come  within  the 
provisions  of  the  act  is  deprived  of  the  defenses  (1) 
that  the  employe  was  negligent,  unless  it  appears  that 
such  negligence  was  wilful;^  (2)  that  the  injury  was 
caiised  by  the  negligence  of  a  fellow  employe;  and  (3) 
that  the  employe  had  assumed  the.  risk  in  or  incidental 
to  or  arising  in  his  employment,^  or  arising  from  the  em- 
ployer's negligence  to  provide  and  maintain  safe  prem- 
ises and  suitable  appliances." 

§  4.  Industrial  Accident  Board. 

The  Industrial  Accident  Board  consists  of  three  mem- 
bers who  are  appointed  by  the  governor  by  and  with  the 
consent  of  the  senate.  One  of  these  members  is  desig- 
nated by  the  governor  to  be  chairman  of  the  board.^^  The 
term  of  office  of  the  members  of  the  board  is  six  years. 
The  statute  directs  that  no  two  members  of  the  board 
shall  belong  to  the  same  political  party.^^    The  board  may 

may    waive    his    claim    by    a    notice  The    burden    of    proof    that    the 

in    writing,    which    will    take    effect  contributory    negligence    was   wilful 

five  (lays  after  it  is  delivered  to  the  rests  on  the  employer.     Freeman  v. 

employer  or  his  agent.     How.  Stat.  East  Jordan  E.  Co.,  191  Mich.  529. 

(2nd  ed.)   3946;    Comp.  Laws   1915,  9  Bobbins    v.    Magoon    &   Kimball 

§  5430.  Co.,  193  Mich.  200. 

7  How.     Stat.     (2nd     cd.)     3939;  10  How.    Stat.     (2nd    cd.)     3939; 

Comp.   Laws  1915,   §5423.  Comp.  Laws  1915,   §.5423. 

SHallcr   V.   City   of   Lansing,   195  11  How.    Stat.     (2nd    ed.)     3969; 

Mich.    753 ;    Lydman    v.    De    Haas,  Comp.  Laws  1915,  §  5454. 

185  Mich.  128,  8  N.  C.  C.  A.  649;  12  How.    Stat.     (2nd    ed.)     3969; 

Stetson    V.    Mackinac    Transp.    Co.,  Comp.  Laws  1915,  §  5454. 
182  Mich.  355;    Stornelli  v.  Duluth, 
etc.,  B.  Co.,  193  Mich.  674. 
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appoint  a  secretary  at  a  salary  of  not  more  than  two 
thousand  five  hundred  dolhirs  per  year  and  may  remove 
him."  The  board  may  also  appoint  an  assistant  secre- 
tary at  a  salary  of  not  more  than  two  thousand  dollars 
per  year.**  The  board  may  appoint  not  to  exceed  three 
deputy  members  to  hold  office  during  its  pleasure.  Such 
deputy  members  are  required  to  take  and  subscribe  the 
constitutional  oath  of  office.  They  have  power  to  admin- 
ister oaths,  certify  official  acts,  take  depositions  and  issue 
subpoenas  to  compel  the  attendance  of  witnesses  and  the 
production  of  books,  accounts  and  papers.  Under  the 
direction  of  the  board,  any  such  deputy  may  conduct  an 
investigation,  inquiiy,  arbitration  or  hearing  in  the  same 
manner  and  with  like  effect  as  a  member  of  the  board.** 

The  statute  provides  that  the  board  shall  be  provided 
with  an  office  in  the  Capitol  or  some  other  suitable  build- 
ing in  the  City  of  Lansing  and  that  its  records  shall  be 
kept  therein.*®  It  is  the  duty  of  the  board  to  provide  it- 
self with  a  seal  for  the  authentication  of  its  orders, 
awards  and  proceedings,  ])earing  the  inscription  ^'Indus- 
trial Accident  Board — Michigan — Seal."*''' 

The  board  is  not  a  court.  It  is  a  purely  administra- 
tive body.  Its  powers  are  of  a  quasi-judicial  nature.*® 
Tlie  board  is  empowered  to  make  rules  not  inconsistent 
with  the  statute  for  carrying  out  the  provisions  of  the  act. 
In  general,  rules  adopted  by  the  board  must  accord  with 

13  How.  Stat.  (2nd  eil.)  3970;  17  How.  Stat.  (2ud  cd.)  3970; 
Conip.  Laws  1915,  §5455,  amended  Comp.  Laws  1915,  §5455;  Pub.  Acts 
by  Pub.  Afts  1919,  No.  64.  1919,  No.  64. 

14  Pub.  Acts  1913,  No,  156;  Conii).  18  Mackin  v.  Detroit-Timkin  Axle 
Laws  1915,  §5471,  amended  by  Pub.  Co.,  187  Mich.  8;  Bcckwith's  Es- 
Acts  1919,  No.  64.  tate    v.    Spooner,    183    Mich.    323; 

16  Pnb.  Acts  1915,  No.  171;  Comp.  Reck    v.    Whittlcsberger,    181    Mich. 

Laws   1915,   §5472,  as  amended  by  463,   5   N.  C.   C.    A.   917;    State   v. 

Pub.  Acts  1919,  No.  64.  Creamer,  85  Ohio  St.  349,  1  N.  C. 

16  How.    Stat.     (2nd    ed.)     3970;    '   C.   A.  30;   Borgnis  v.  Falk  Co.,  147 

Comp.     Laws     1915,     §5455;     Pub.  Wis.   327,  3  N.  C.  C.  A.  649. 
Acts  1919,  No.  64. 
2  Abbott— 54 
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the  expressed  intent  of  the  statute  that  process  and  pro- 
cedure be  as  summary  as  reasonably  may  be.^® 

The  board,  or  any  member  of  the  board,  has  the  power 
to  administer  oaths,  subpoena  witnesses  and  examine 
such  parts  of  the  books  and  records  of  the  parties  to  a 
proceeding  as  relate  to  the  questions  in  dispute.'^"  The 
board  or  any  member  thereof  may  appoint  a  duly  quali- 
fied impartial  physician  to  examine  an  injured  employe 
and  to  report.^^  The  statute  requires  that  all  orders 
and  awards  made  by  the  board  shall  be  recorded  and  that 
all  its  records  shall  be  kept  in  the  office  of  the  board  ^^ 
in  the  City  of  Lansing.^' 

§  5.  Notice  of  injury. 

No  proceeding  for  compensation  for  an  injury  under 
the  act  can  be  maintained  unless  notice  of  the  injuiy 
has  been  given  to  the  employer  within  three  months 
after  the  happening  thereof.**  In  all  cases  in  which 
the  employer  has  been  given  notice  of  the  happening 
of  the  accident,  or  has  notice  or  knowledge  thereof  with- 
in three  months  after  the  happening,  and  fails,  neglects 
or  refuses  to  report  the  accident  to  the  board  as  required 
by  the  act,  the  statute  of  limitations  shall  not  run  against 
the  claim  of  the  injured  employee  or  his  dependents,  or 

19  How.  Stat.  (2nd  ed.)  3971;  23  How.  Stat.  (2nd  ed.)  3973; 
Comp.  Laws  1915,  §  5456.  Comp.  Laws  1915,  §  5458. 

20  How.  Stat.  (2nd  ed.)  3971;  24  How.  Stat.  (2nd  ed.)  3961; 
Comp.  Laws  1915,  §  5456.  Comp.      Laws      1915,      §  5445,      as 

21  How.  Stat.  (2nd  ed.)  3977;  amended  by  Pub.  Acts  1919,  No. 
Comp.  Laws  1915,  §5462.  64;    Armstrong  v.  Oakland  Vinegar 

The  fee   for  this  service  is  fixed  &  Pickle  Co.,  197  Mich.  334. 

by   the   statute   at   five   dollars   and  The  time  begins  to  run  when  the 

traveling    expenses,    but    the    board  actual     accident     happens,     without 

may  allow  additional  and  reasonable  regard    to    when   the   extent   of  the 

amounts     in     extraordinary     cases.  injuries    is    ascertained.      Cooke    v. 

How.  Stat.    (2nd  ed.)    3977;    Comp.  Holland    Furnace     Co.,    200    Mich. 

Laws  1915,   §5462.  192,  17  N.   C.  C.  A.   153;   Dane  v. 

22  How.  Stat.  (2nd  ed.)  3972;  Michigan  United  Traction  Co.,  200 
Comp.  Laws  1915,  §  5457.  Mit-h.   612. 
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in  favor  of  either  said  employer  or  his  insurer,  until  a 
report  of  the  accident  shall  have  been  filed  with  the 
board.  This  notice  must  be  in  writing  and  should  state 
in  ordinary  language  the  time,  place  and  cause  of  the 
injury.  It  should  be  signed  by  the  person  injured  or  by 
some  person  in  his  behalf  or,  in  the  event  of  his  death, 
by  his  dependents  or  some  person  in  their  behalf.^*  The 
notice  will  not  be  held  invalid  or  insufficient  by  reason 
of  any  inaccuracy  in  stating  the  time,  place  and  cause 
of  the  injury,  unless  it  is  shown  that  it  was  the  intention 
to  mislead,  and  the  employer  or  the  insurance  company 
carrying  the  risk  or  the  commissioner  of  insurance,  as 
the  case  may  be,  was  in  fact  misled  thereby.^^  It  is  the 
intention  of  the  act  to  provide  a  speedy  and  inexpensive 
way  for  detemiining  compensation  for  employes  who  in 
many  instances  are  unskilled  in  the  niceties  of  language 
and  judicial  procedure.  Therefore  any  notice  of  injury 
given  within  the  time  limited  is  sufficient  if  it  fairly  gives 
the  employer  such  information  as  the  law  intends.^'  Want 
of  such  written  notice  will  not  be  a  bar  to  proceedings 
under  the  act  if  it  be  shown  that  the  employer  had  notice 
or  knowledge  of  the  injury.^'  By  entering  into  an  agree- 
ment with  an  injured  employe  to  pay  compensation  under 
the  terms  of  the  act,  an  employer  is  estopped  from  con- 
tending that  he  had  received  no  written  notice  of  the 
injuiy  or  that  he  had  no  knowledge  of  the  injury  within 
three  months  from  the  date  of  the  injury.^' 

Notice  of  injury  must  be  served  upon  the  employer  or 
his  agent  by  delivering  it  to  such  person  or  leaving  it  at 
his  residence  or  place  of  business  or  sending  it  by  regis- 

26  How.    Stat.     (2nd    ed.)     3962;  27  Shafer   v.   Parke,   Davis   &   Co., 

Comp.  Laws  1915,   §5446.  192  Mieh.  577. 

26  How.     Stat.     (2nd    od.)     3964;  28  How.     Stat.     (2nd    ed.)     :!9G4 ; 

Comp.     Laws     1915,     §5448;     Mat-  ("omp.   Laws   1915,   §5448. 

wiczuk  V.  American  Car  &   foundry  29  Curtis  v.  Slater  Const.  Co.,  194 

Co.,   189   Mich.   449;    Purdy  v.   City  Mich.    259. 
of  Sault  Ste    Marie,  188  Mich.  573. 
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tercd  mail  addressed  to  him  at  his  last  known  residence 
or  place  of  business.^"  A  report  of  an  injury  made  by  an 
employe  to  a  superintendent  of  the  employer  a  few  days 
after  the  injury  is  sufficient  service.'^ 

§  6.  Claim  for  compensation. 

No  proceeding  for  compensation  for  an  injury  under 
the  act  can  be  maintained  unless  a  claim  for  compensa- 
tion, either  oral  or  written,  with  respect  to  the  injury  be 
made  within  six  months  after  its  occurrence,  or,  in  case 
of  the  death  of  the  employe  within  six  months  after  said 
death;  or,  in  the  event  of  his  physical  or  mental  inca- 
pacity, within  the  first  six  months  during  which  the  in- 
jured employe  is  not  physically  or  mentally  incapacitated 
from  making  a  claim,  provided,  however,  that  in  all  cases 
in  which  the  employer  has  been  given  notice  of  the  in- 
jury, or  has  notice  or  knowledge  of  the  same  within  three 
months  after  the  happening  thereof,  but  the  actual  injury, 
disability  or  incapacity  does  not  develop  or  make  itself 
apparent  within  six  months  after  the  happening  of  the 
accident,  but  does  develop  and  make  itself  apparent  at 
some  date  subsequent  to  six  months  after  the  happening 
of  the  same,  claim  for  compensation  may  be  made  within 
three  months  after  the  actual  injury,  disability  or  in- 
capacity develops  or  makes  itself  apparent  to  the  injured 
employe,  but  no  such  claim  shall  be  valid  or  effectual  for 
any  purpose  unless  made  within  two  years  from  the  date 
the  accidental  personal  injured  was  sustained,  and  pro- 
vided further,  that  any  time  during  which  an  injured 
employe  shall  be  prevented  by  reason  of  his  physical  or 
mental  incapacity  from  making  a  claim,  shall  not  be  con- 
strued to  be  any  part  of  the  six  months'  limitation  men- 
tioned in  this  section.'*    If,  however,  an  employer  enters 

30  How.    Stat.     (2nd    ed.)     r596.T ;  31  Shafer  v.   Parke,  Davis  &   Co., 

Ccmp.     Laws     1915,     §5447;     Mat-  192  Mich.  577. 

wir'zuk  V,  American  Car  &  Foundry  32  How.     Stat.     (2nd    ed.)     3961; 

Co.,  189  Mich.  449.  Conip.      Laws      1915,      §  5445,      as 
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into  an  agreement  with  an  injured  employe  to  pay  com- 
pensation under  the  terms  of  the  act,  he  thereby  waives 
the  filing  of  a  claim  for  the  injuiy.^^  A  claim  ^vhicli 
fairly  gives  the  employer  the  information  which  the  law 
intends  is  sufficient.^* 

§  7.  Denial  of  liability. 

If  an  employer  denies  liability  in  a  case  where  a  claim 
for  compensation  has  been  filed  by  an  injured  employe  or 
his  dependents,  such  denial  must  be  filed  with  the  board 
in  writing  and  must  set  forth  with  reasonable  detail  and 
certainty  the  facts  and  circumstances  relied  upon  as  a 
defense  to  the  claim. ^^  The  denial  is  in  the  nature  of  a 
plea.^^  The  employer  will  be  limited  to  the  grounds  of 
defense  so  stated,  both  on  the  hearing  before  the  com- 
mittee of  arbitration  and  on  the  hearing  before  the 
board.^'''  Failure  or  refusal  to  file  a  denial  seasonably 
will  be  deemed  an  admission  of  liability.^' 

Upon  filing  a  denial  of  liability  with  the  board,  it  is  the 
duty  of  the  employer  to  furnish  a  copy  of  it  to  the  claim- 
ant so  that  he  will  have  such  seasonable  information  as 
to  the  nature  and  particulars  of  the  employer's  defense 
as  is  reasonably  necessary  to  enable  him  to  procure  wit- 
nesses and  prepare  for  the  hearing.^^ 

amended    by    Pub.    Acts    1919,    No.  33  Curtis  v.  Slater  Const.  Co.,  194 

64.  Mich.  259. 

This  is  a  limitation  affecting  not  34  Shafer   v.   Parke,   Davis  &   Co., 

only  the  remedy,  but  also  the  right  192  Mich.  577. 

of  an  injured  employee.     Schild   v.  35  Ind.  Ace.  Bd.  Rule  5. 

Pere    Marquette   R.    Co.,   200    Mich.  36  Ind.  Aec.  Bd.  Rule  5. 

614.  37  Ind.  Ace.  Bd.  Rule  5. 

Board    cannot    extend    time    Ka-  Defenses  not  so  specified  will  not 

lucki   V.    American    Car   &   Foundry  be  considered  by  the  supreme  court. 

Co.,  200  Mich.  604.  Roach    v.    Kelsey    Wheel    Co.,    200 

Time  begins  to  run  from  the  day  Mich.  299. 

of  the  accident.     Dane  v.  Michigan  88  Ind.  Ace.  Bd.  Rule  5. 

United  Traction  Co.,  200  Mich.  612;  39  Ind.  Ace.  Bd.  Rule  5. 
Cooke  V.  Holland  Furnace  Co.,  200 
Mich.  192,  17  N.  C.  C.  A.  Iij3. 
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In  exceptional  cases  and  for  good  cause  shown,  a  re- 
spondent may  be  permitted  to  amend  his  denial  of  liabil- 
ity, but  amendment  will  not  be  allowed  in  cases  where 
it  would  be  inequitable  or  would  result  in  surprise  to 
the  opposite  party." 

§  8.  Committee  of  arbitration. 

If  an  em])loyer,  the  insurance  company  carrying  the 
risk  or  the  commissioner  of  insurance,  as  the  case  may 
be,  and  an  injured  employe  reach  an  agreement  in  regard 
to  compensation  under  the  act,  a  memorandum  of  the 
agreement  may  be  filed  with  the  board,  and,  if  approved 
by  it,  will  be  final  and  binding  upon  the  parties.*^  An 
agreement  is  not  binding  until  so  filed  and  approved.*^ 
If  an  agreement  be  not  reached,  either  party  may  notify 
the  board,  whose  duty  it  thereupon  becomes  to  call  for 
the  formation  of  a  committee  of  arbitration.  The  statute 
provides  that  such  committee  shall  consist  of  three  mem- 
bers, one  of  whom  shall  be  a  member,  or  deputy  member, 
of  the  board,  and  shall  act  as  chairman  of  the  committee, 
and  the  other  two  of  whom  shall  be  named  respectively 
by  the  two  parties.*'    It  is  the  duty  of  the  board,  upon 

40  Ind.  Ace.  Bd.  Rule  5.  an    arbitration.      Curtis    v.     Slater 

41  How.    Stat.     (2nd    ed.)     3974;       Const.  Co.,   194  Mich.   259. 

Conip.  Laws   1915,   §  5458 ;   Winn  v.  The    agreement    must    be    uncon- 

Adjustable    Table    Co.,    193    Mich.  ditional   and   not   based   upon   some 

127,   13   N.   C.   C.   A.   612;    Dettloff  contingency  which  may  render  it  in- 

V.    Hammond,    Standish    &    Co.,    195  operative.        Carpenter     v.     Detroit 

Mich.  117,  14  N.  C.  C.  A.  901.  Forging  Co.,  191  Mich.  45;  Dettloff 

The    agreement,    filed    with    and  v.    Hammond,   Standish   &    Co.,    195 

approved   by   the   board,   is    a    sub-  Mich.  117,  14  N.  C.  C.  A.  901. 

stitute  for  and  the  legal  equivalent  42  Foley    v.    Detroit    United    Ry., 

of    an    arbitral    award.     They    have  190  Mich.  507;  Kricinovich  v.  Amer- 

eqiial   force  and  like  standing  when  ican  Car  &  Foundry   Co.,  192  Mich, 

put  into  judgment   in  circuit  court.  687. 

Beckwith's   Estate    v.    Spooncr,    183  43  How.    Stat.     (2nd    ed.)     3975; 

Mich.   323.  Comp.      Laws      1915,      §5459,      as 

Such  agreement   so  filed  and   ap-  amended    by    Pub.    Acts    1919,    No. 

proved    obviates    the    necessity    and  64. 
deprives  the  parties  of  the  right  to 
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notification  that  the  parties  have  failed  to  reach  an 
agreement,  to  request  both  parties  to  appoint  tlieir  re- 
spective representatives  on  the  committee  of  arbitration. 
The  board  should  designate  one  of  its  members  or  deputy- 
members  to  act  as  chairman  of  the  committee,  and,  if 
either  party  does  not  appoint  his  member  of  the  com- 
mittee, before  or  at  the  time  of  arbitration,  it  is  the  duty 
of  the  board,  or  any  member,  or  deputy  member,  there- 
of to  fill  the  vacancy  and  notify  the  parties  to  that  ef- 
fect." 

In  all  cases,  arbitrators  appointed  by  the  parties  are 
required,  before  entering  upon  their  duties,  to  be  sworn 
by  the  chairman  of  the  committee  of  arbitration  and  sub- 
scribe an  oath,  to  be  filed  with  the  other  papers  in  the 
case,  in  the  form  prescribed  by  a  rule  of  the  board." 

Notice  of  the  time  and  place  set  for  the  hearing  of  a 
case  before  a  committee  of  arbitration  is  given  to  the 
parties  interested.  When  an  arbitration  is  ordered  in 
the  case  of  an  employe  who  is  insured,  notice  of  the  time 
and  place  of  the  arbitration  must  be  given  both  to  the 
employer  and  to  the  insurer.*^ 

It  is  the  duty  of  the  committee  of  arbitration  to  make 
such  inquiries  and  investigations  as  it  deems  necessary. 
The  statute  requires  that  the  hearing  be  held  at  the  lo- 
cality where  the  injury  occun*ed.*'  The  proofs  should 
be  fully  taken." 

The  burden  of  proving  the  injuiy  and  that  it  occurred 
under  circumstances  bringing  it  Avithin  the  terms  of  the 

44  How.    Stat.     (2nd    od.)     3976;  be    so    interested.      Ind.    Ace.    Bd. 

Conip.      Laws      1915,      §  5460,      as  Enle  1. 

amended    by    Pub.    Acts    1919,    No.  46  Ind.  Ace.  Bd.  Rule  12. 

64.  46  Ind.   Ace.  Bd.  Bulc  3. 

No  one  can  act  as  arbitrator  who  47  How.    Stat.     (2nd    ed.)     3977; 

is  financially  interested  in  the  ease  Conip.  Laws  1915,  §5461;  Pub.  Acts 

nor  can  his  or  its  agent,  officer   or  1919,  No.  64. 

attorney    or    any    person    so    nearly  48  Ind.  Ace.   Bd.   Rule  6. 
related   as   fairly   to    be   deemed   to 
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act  is  upon  the  claimant.*®  But  where  there  is  no  direct 
evidence  as  to  the  cause  of  the  death  of  an  employe,  and 
the  natural  and  reasonable  inference  from  the  facts 
proved  is  that  the  employe  was  engaged  in  his  employ- 
ment at  the  time  of  his  death,  the  burden  rests  upon  the 
employer  to  rebut  the  inference.^" 

The  decision  of  a  committee  of  arbitration  should  be 
filed  with  the  Industrial  Accident  Board.®^ 

Unless  a  claim  for  review  is  filed  by  either  party  within 
ten  days,  the  decision  of  the  committee  of  arbitration 
will  stand  as  the  decision  of  the  Industrial  Accident 
Board,  unless  the  board,  for  sufficient  cause  shown,  grants 
further  time  in  which  to  claim  a  review.^^  The  Supreme 
Court  will  not  review  on  certiorari  the  decision  of  the 
committee,  the  remedy  of  the  party  aggrieved  being  a 
review  by  the  board.*^ 

Arbitrators  named  by  or  for  the  parties  to  a  dispute 
are  each  entitled  to  receive  five  dollars  a  day  for  his 
services,  but  the  Industrial  Accident  Board  or  any  mem- 
ber thereof  may  allow  additional  reasonable  amounts  in 
extraordinary  cases.  The  fees  of  the  arbitrators  and  the 
other  costs  of  arbitration,  not  exceeding,  however,  the 
taxable  costs  allowed  in  suits  at  law  in  the  circuit  courts 
of  this  state,  are  fixed  by  the  board  and  paid  by  the  state 
as  the  other  expenses  of  the  board  are  paid." 

49  McCoy  V.  Michigan  Screw  Co.,  Comp.      Laws      1915,      §5461,      as 

180  Mich.  454,  5  N.  C.  C.  A.  455;  amended    by    Pub.    Acts    1919,   No. 

Hills  V.   Blair,  182  Mich.   20,  7  N.  64. 

C.   C.   A.   409;    Cline   v.    Studebakcr  52  How.    Stat.     (2nd    cd.)     3977; 

Corporation,     189     Mich.     514;     De  Comp.      Laws      1915,      §5461,      as 

Mann     v.     Hydraulic      Engineering  amended    by    Pub.    Acts    1919,    No. 

Co.,  192  Mich.  594;    Draper  v.  Re-  64;     Kalueki    v.    American    Car    & 

gents  of  University,  195  Mich.  449;  Foundry  Co.,  200  Mich.  604. 

Blaess  v.  Dolph,   195  Mich.  1.37.  63  Schrewe  v.  New  York  Cent.  R. 

SOPapinaw   v.    Grand    Trunk   Ry.  Co.,  192  Mich.  170. 

Co.,  189  Mich.  441,  12  N.  C.  C.  A.  64  How.    Stat.     (2nd    ed.)     3979; 

243.  Comp.  Laws  1915,  §  5463. 

61  How.    Stat.     (2nd    ed.)     3977; 
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§  9.  Attorney  fees. 

The  fees  of  all  attorneys  for  services  under  the  act  are 
subject  to  the  approval  of  the  Industrial  Accident 
Board." 

§  10.  Hearing  on  review. 

If  a  claim  for  review  is  filed,  it  is  the  duty  of  the  In- 
dustrial Accident  Board  promptly  to  review  the  decision 
of  the  committee  of  arbitration  and  such  records  as  may 
have  been  kept  of  its  hearings,  and  also,  if  desired,  to 
hear  the  parties,  together  with  such  additional  evidence 
as  they  may  wish  to  submit.®^  In  general,  the  proofs 
taken  before  the  committee  form  the  record  and  basis 
for  the  hearing  on  review."  Depositions  may  be  taken 
in  the  same  manner  as  in  actions.^'  Oral  testimony,  how- 
ever, will  not  be  heard  except  on  extraordinary  occasions, 
and  then  only  where  permission  has  been  granted  by  the 
board  on  application  prior  to  the  date  of  the  hearing. 
The  party  appealing  should  furnish  the  board  with  a 
copy  or  transcript  of  the  proofs  taken  before  the  commit- 
tee.«9 

Hearsay  or  other  incompetent  evidence  should  not  be 
admitted,  and,  if  admitted,  cannot  contribute  to  sustain 
a  decision.^"  But  the  board,  in  respect  to  weighing  such 
evidence  as  is  competent,  performs  the  function  of  a  jury 
and  its  findings  of  fact,  based  upon  competent  evidence, 

B6How.     Stat.     (2nd    ed.)     3979;  68  Ind.  Ad\  Bd.  Eule  6;   Lobuzek 

Comp.  Laws  1915,  §  5463.  v.    American    Car    &    Foundry    Co., 

This    proAnsion    does    not    conflict  194  Mich.  .533,  14  N.  C.  C.  A.  423. 

with     the     constitutional     right     of  60  Ind.  Ace.  Bd.  Rule  6. 

contract.      Mackin     v.     Detroit-Tim-  60  Fitzgerald  v.  Lozicr  Motor  Co., 

kin  Axle  Co.,  187  Mich.  8.  189    Mich.    660;    Reck    v.    Whittles- 

66  How.    Stat.     (2nd    ed.)     3980;  l-erger,  181  Mich.  463,  5  N.  C.  C.  A. 

Comp.  Laws  1915,   §5464;   Redfield  917;    Lobuzek    v.    American    Car    & 

V.  Michigan,  etc.,  Ins.  Co.,  183  Mich.  Foundry  Co.,  194  Mich.  533,  14  N. 

633,  8  N.  C.  C.  A.  889.  C.  C.  A.  423. 

57  Ind.  Aec.  Bd.  Rule  6. 
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is,  not  only  by  statutory  provision,  but  on  principle,  con- 
clusive." 

The  time  allowed  to  each  side  for  argument  or  oral 
presentation  of  a  case  is  thirty  minutes.®^ 

Briefs  or  written  arguments  may  be  filed  with  the 
board  at  or  before  the  time  of  hearing.  If  conditions 
seem  to  require  it,  the  board  will  also  permit  them  to  be 
filed  within  a  limited  time  after  the  hearing.  Either 
party  may  present  his  case  by  brief  or  written  argument 
without  being  present  at  the  hearing.^^  If  a  party  or  his 
attorney  cannot  be  present  or  be  represented  at  the 
hearing,  a  reasonable  time  will  be  given  to  file  a  brief  or 
written  argument.^* 

The  hearing  on  review  may  be  held  in  its  office  in  the 
City  of  Lansing  or  at  such  other  place  as  the  board  deems 
advisable.®' 

A  postponement  will  be  granted  by  the  board  only  in 
exceptional  instances.  If  a  party  or  his  attorney  cannot 
be  present  or  be  represented  at  the  hearing,  a  reasonable 
time  will  be  granted  to  file  a  brief  or  written  argument. 
Parties  may  not  stipulate  to  postpone  their  case  after  it 
has  been  set  for  hearing.®^ 

The  decision  of  the  board  on  review  of  the  decision  of 
a  committee  of  arbitration  is  to  be  filed  with  the  records 
of  the  proceeding.®'  The  board's  findings  of  fact,  if 
based  upon  competent  evidence,  are,  in  the  absence  of 
fraud,  conclusive.®®  The  board  has  no  authority  to  en- 
force its  awards.®^     This   is  effected  by  obtaining  the 

61  How.     Stat.     (2nd    ed.)     3981;  64  Ind.  Ace.  Bd.  Rule  8. 

Comp.  Laws  1915,  §5465;  Papinaw  66  How.    Stat.     (2nd    ed.)     3980; 

V.  Grand  Trunk  Ry.  Co.,  189  Mich.  Comp.     Laws     1915,     §5464;     Ind. 

441,  12  N.  C.  C.  A.  243;  Ramlow  v.  Ace.  Bd.  Rule  7. 

Moon  Lake  Ice  Co.,  192  Mich.  505 ;  66  Ind.  Ace.  Bd.  Rule  9. 

Bell  V.   Hayes-Ionia  Co.,  192   Mich.  67  How.    Stat.     (2nd    ed.)     3980; 

90;   Van  Gorder  v.  Packard  Motor-  Comp.  Laws  1915,  §5464. 

ear  Co.,  195  Mich.  588.  68  See   §  13,  post. 

62  Ind.  Ace.  Bd.  Rule  7.  69  Brown  v.  George  A.  Fuller  Co., 

63  Ind.  Aec.  Bd.  Rule  7.  193  Mich.   214;    Mackin  v.  Detroit- 
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entry  of  a  judgment  in  the  circuit  court  for  the  county 
in  which  the  accident  occurred,  as  presently  exphiined,'" 
upon  which  an  execution  or  a  series  of  executions  may 
issue  as  may  be  necessary  to  enforce  payment.'^ 

§  11.  Entry  and  effect  of  judgment  for  compensation. 

Either  party  may  present  to  the  circuit  court  for  the 
county  in  which  the  accident  occurred  a  certified  copy  of 
the  decision  of  the  board  approving-  an  agreement  of  set- 
tlement, or  of  the  decision  of  the  committee  of  arbitra- 
tion when  no  claim  for  review  is  filed,  or  of  the  decision 
of  the  board  when  a  claim  for  review  is  filed,  and  there- 
upon such  court  may,  without  notice,  render  a  judgment 
in  accordance  therewith  against  the  employer  and  also 
against  any  insurance  company  carrying  the  risk.  Such 
judgment,  until  and  unless  set  aside,  has  the  same  effect 
as  though  rendered  in  an  action  tried  and  deteniiined  by 
the  court  and  is  to  be  entered  and  docketed  with  like 
effect.'''^  The  award  furnishes  the  data  for  the  action  of 
the  court  and  the  judgment  should  recite  and  follow  it.''^' 

§  12.  Review  by  supreme  court. 

The  appropriate  and  usual  method  of  securing  a  re- 
view by  the  supreme  court  of  the  determination  of  the 
board  is  by  writ  of  certiorari,  the  application  for  which 
must  be  made  within  thirty  days  after  the  deteniiinati(m 
by  the  board.  In  appropriate  cases  also,  the  writ  of  man- 
damus may  be  used.'* 

When  a  writ  of  certiorari  has  been  issued  out  of  the 
supreme  court  to  review  a  determination  of  the  board, 

Timkin     Axlo     Co.,     187     Mi<'h.     8;  v.  George   A.   Fuller  Co.,   W^   Mich. 

Bec-kwith's   Estate   v.    Spooner,    18:5  214. 

Mich.  .'?2.3.  73  Brown  v.  George  A.  Fuller  Co., 

70  See  §  11,  post.  lOIJ  Mich.  214. 

71  Brown  V.  George  A.  Fuller  Co.,  74  How.    Stat.     (2nd    ed.)     .3981: 
193  Mich.  214.  Comp.  Laws  1915,  §.5465.     See  also 

72  How.    Stat.     (2nd    ed.)     .^982;  Certiorari;  Mandamus. 
Comp.    Laws    1915,    §5466;    Brown 
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the  appellant  should  prepare  the  proposed  return,  which 
should  be  served  upon  the  opposite  party  or  his  attorney 
so  as  to  afford  a  reasonable  opportunity  to  prepare  and 
submit  amendments.  At  the  time  of  serving  the  pro- 
posed return,  the  appellant  should  also  serve  a  notice 
of  the  time  when  it  will  be  presented  to  the  board  for 
settlement.  Parties  may  agree  upon  a  return  by  stipula- 
tion in  writing  attached  to  the  proposed  return.'^  The 
practice  in  other  respects  is  in  general  the  same  as  ob- 
tains on  writs  of  certiorari  in  other  cases.''^^ 

§  13.  What  supreme  court  will  consider  on  certio- 
rari. 

The  statute  provides  that  the  findings  of  fact  made  by 
the  board  acting  within  its  powers  shall,  in  the  absence 
of  fraud,  be  conclusive,  but  that  the  supreme  court  shall 
have  power  to  review  questions  of  law  involved  in  any 
final  decision  or  determination  of  the  board.''''  Accord- 
ingly, and  in  haimony  with  the  rule  applying  to  the  writ 
of  certiorari  in  general,  the  court  will  not  review  the 
evidence  except  to  ascertain  whether,  as  to  any  fact 
found,  there  is  a  total  lack  of  sustaining  evidence.  Un- 
less there  is  no  proof  to  support  the  finding  of  fact,  the 
court  cannot  interfere.''  If  the  finding  is  supported  by 
any  legal  evidence,  whether  directly  or  inferentially,  it 
will  be   taken  as  conclusive.'*     If  different  inferences 

76  1iul.  Ace.  Bd.  Eule  11.  Stearns    Salt    &    Lumber    Co.,    190 

76  See  Certiorari.  Mich.  628. 

77  How.  Stat.  (2nd  ed.)  3980;  79  Hills  v.  Blair,  182  Mich.  20, 
Conip.  Laws  1915,  §5465;  Jendrua  7  N.  C.  C.  A.  409;  Rayner  v.  Sligh 
V.  Detroit  Steel  Products  Co.,  178  Furniture  Co.,  180  Mich.  168,  4  N. 
Mich.  265,  4  N.  C.  C.  A.  864.  C.    C.    A.    851;    Grove    v.    Michigan 

78  Redfield  v.  Michigan,  etc.,  Ins.  Paper  Co.,  184  Mich.  449;  Reck  v. 
Co.,  183  Mich.  633,  8  N.  C.  C.  A.  Whittlesberger,  181  Mich.  463,  5  N. 
889;  Papinaw  v.  Grand  Trunk  Ry.  C.  C.  A.  917;  Spooner  v.  Detroit 
Co.,  189  Mich.  441,  12  N.  C.  C.  A.  Saturday  Night  Co.,  187  Mich.  125, 
243;  Daich  v.  Studebaker  Corpora-  9  N.  C.  C.  A.  647;  Deem  v.  Kal- 
tion,    195    Mich.    482;    Kennelly    v,  amazoo   Paper  Co.,   189  Mich.  655; 
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might  legitimately  be  drawn  from  what  the  record  dis- 
closes, the  court  will  not  disturb  the  finding.^"  If  there 
is  some  competent  evidence  to  support  a  finding,  the 
court  will  not  reverse  it  merely  because  some  hearsay  or 
other  incompetent  evidence  has  been  admitted  by  the 
board."  The  legal  conclusions  of  the  board  are  always 
subject  to  review.'^ 


§14. 


Judgment  of  supreme  court. 


The  supreme  court  is  not  limited  to  a  mere  affirmance 
or  reversal  of  the  determination  of  the  board,  but,  by  the 
statute,  is  expressly  authorized  to  make  such  orders  in 
respect  to  the  case  as  justice  may  require."'  The  court 
may,  therefore,  not  only  set  aside  the  determination  of 
the  board,  but  may  direct  the  board  what  order  to 
make.'* 

§  15.  Exemption  of  compensation  awarded. 

No  payment  under  the  act  is  assignable  or  subject  to 
attachment  or  garnishment  and  cannot  be  held  liable  in 
any  way  for  any  debts.'* 


I'apinaw  v.  Grand  Trunk  Ry.  Co., 
189  Mieh.  441,  12  N.  C.  C.  A.  243; 
Bayne  v.  Riverside  Storage  &  Cart- 
age Co.,  181  Mieh.  378,  5  N.  C.  C. 
A.  837;  La  Veck  v.  Parke,  Davis 
&  Co.,  190  Mich.  604;  BischofP  v. 
American  Car  &  Foundry  Co.,  100 
Mich.  229;  Lindsteadt  v.  Sands 
Salt  &  Lumber  Co.,  190  Mich.  4.51; 
Ramlow  v.  Moon  Lake  Ice  Co.,  192 
Mich.  505;  Bell  v.  Hayes-Ionia  Co., 
192  Mich.  90;  Bruce  v.  Taylor  & 
Maliskey,  192  Mich.  ;54;  Shafer  v. 
Parke,  Davis  &  Co.,  192  Mich.  577; 
Van  Gorder  v.  Packard  Motorcar 
Co.,  195  Mich.  588. 

80  Beckwith  's   Estate    v.    Spooner, 
183   Mich.  323. 

81  Hanna  v.   Michigan   Steel  Cast- 


ings Co.,  204  Mich.  139;  Fitzgerald 
V.  Lozier  Motor  Co.,  189  Mich.  660; 
Reck  V.  Whittlesberger,  181  Mich. 
463,  5  N.  C.  C.  A.  917;  Ginsberg  v. 
Burroughs  Adding  Machine  Co.,  204 
Mich.    130. 

82  Bell  V.  Hayes  Ionia  Co.,  192 
Mich.  90 ;  Schroetke  v.  Jackson- 
Church  Co.,  193  Mich.  616. 

83  How.  Stat.  (2nd  ed.)  3980; 
Comp.   Laws  1915,  S  5465. 

84  Andrcjwski  v.  Wolverine  Coal 
Co.,  182  Mich.  298,  6  N.  C.  C.  A. 
807;  Carpenter  v.  Detroit  Forging 
Co.,  191  Mich.  45;  Schroetke  v. 
Jackson-Church   Co.,   193  Mich.   616. 

85  How.  Stat.  (2nd  ed.)  3967; 
Comp.  Laws  1915,   §  5451. 
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§  16.  Lien  of  compensation  awarded. 

In  case  of  the  insolvency  of  an  employer,  every  liabil- 
ity for  compensation  under  the  act  constitutes  a  first 
lien  upon  all  the  property  of  the  employer  liable  there- 
for, paramount  to  all  other  claims  or  liens,  except  for 
wages  and  taxes.  Such  liens  are  to  be  enforced  by  order 
of  the  court.*® 

§  17.  Guardian  or  next  friend. 

If  an  injured  employe  is  mentally  incompetent  or  is  a 
minor  at  the  time  when  any  right  or  privilege  accrues  to 
him  under  the  act,  his  guardian  or  next  friend  may  in 
his  behalf  claim  and  exercise  such  right  or  privilege.*' 

WRIT   OF  ERROR 

See  Erkok,  Writ  of. 

WRIT  OF  POSSESSION 

See  Ejectment;  Summary  and  Special  Proceedings  to  Eecover  Pos- 
session or  Land,  §  40. 

WRITING 

See  Instructions  to  Jury;  Agreements;  Papers  and  Notices;  Su- 
preme Court. 

WRITS 

The  teiTii  "writ"  is  not  defined  by  the  Judicature  Act, 
but  it  is  often  used  as  synonymous  with  process.  The 
style  of  all  writs  is  fixed  by  the  Judicature  Act  (Jud. 
Act,  ch.  1,  §  15;  ch.  4,  §  13;  Comp.  Laws  1915,  §§  12020, 
12260)  which  also  empowers  the  supreme  court  "to  de- 
vise and  make  such  new  writs  *  *  *  as  may  be 
necessary  to  carry  into  effect  the  powers  and  jurisdiction 
possessed  by  them"  (Jud.  Act,  ch.  4,  §  1,  subd.  3;  Comp. 
Laws  1915,  §  12248).  The  circuit  courts  are  expressly 
given  power  "to  issue  writs  of  habeas  corpus,  man- 
se Row.  Stat.  (2iul  ed.)  3967;  87  How.  Stat.  (2nd  ed.)  3960; 
Coiiij..  Laws  1915,  §  5451.                         Comp.  Laws  1915,  §  5444. 
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damns,  injunction,  quo  warranto,  certiorari  and  ne  exeat, 
and  to  hear  and  deteiinine  the  same,  provided  that  no 
circuit  court  shall  have  jurisdiction  to  issue  the  writs  of 
mandamus  or  quo  warranto  against  state  officers";  and 
*'to  issue  such  other  writs  as  may  be  necessary  to  carry 
into  effect  their  orders,  judgments  and  decrees,  and  give 
them  control  over  all  inferior  courts  and  tribunals  within 
their  respective  jurisdictions"  (Jud.  Act,  ch.  6,  §  1,  subds. 
2,  3;  Comp.  Laws  1915,  §  12299,  subds.  2,  3).  Upon  suf- 
ficient cause  shown  by  affidavit,  any  circuit  judge  may 
authorize  the  issuance,  service  or  execution  of  any  writ 
on  Sunday  or  any  legal  holiday  (Jud.  Act,  ch.  13,  §  26; 
Comp.  Laws  1915,  §  12429).  Original  writs  are  a  sum- 
mons and  a  capias  ad  respondendum  (see  Commence- 
ment of  Actions). 

Particular  writs  are  treated  of  under  the  title  dealing 
with  such  writ  (see  Error,  Writ  of;  Certiorari;  Manda- 
mus; Prohibition,  Writ  of;  Attachment;  Garnishment; 
Execution;  Ejectment;  Replevin;  Habeas  Corpus;  etc). 

WRITTEN  INSTRUMENTS 

Several  of  the  Circuit  Court  Rules  and  some  of  the 
statutes  lay  down  rules  applicable  to  actions  on  ' '  written 
instruments"  (see  Pleading).  Ordinarily  no  question 
arises  as  to  what  constitutes  a  'Svritten  instrument" 
but  in  one  case  it  was  held  that  a  recognizance  of  special 
bail  was  not  such  a  "written  instrument"  as  to  be  with- 
in the  rule  of  court  requiring  an  affidavit  to  deny  the  ex- 
ecution in  an  action  on  any  written  instalment,  on  the 
ground  the  rule  of  court  applies  only  to  private  instru- 
ments (Elliott  V.  Greene,  10  Mich.  113).  Undoubtedly 
the  term  includes  bills  and  notes,  bonds  in  general, 
leases,  mortgages,  policies  of  insurance,  etc. 

YEAR 

See  Time. 
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ABATEMENT  AND  REVIVAL 

another  action  pending,  47. 

action  on  official  bond  not  abated,  239. 
appearance  on  revivor,  procedure  to  require,  6. 
death, 

allegation   of  nonsurviving  cause   of  action,   setting  forth  real 
cause  of  action,  6. 

part  or  all  of  several  parties,  4. 

sole  plaintiff  or  defendant,  procedure,  3. 

suggestion  of,  5. 
ejectment,  541. 
forms, 

motions  sening  as   plea   in   abatement,    1429-1431. 

suggestion  of  death,  5. 
garnishment  proceedings,  death  of  party,  872. 
limitation  of  actions,  1152. 
pleas  at  common  law,  1422-1431. 
survival,  actions  which  survive,  1-3. 

ABBREVIATIONS 

right  to  use  in  judicial  proceedings,  8,  459. 

ABSCONDING  DEBTOR 

defined,  111. 

ABSTRACT  BOOKS 

execution,  levy  against,  720. 

ABSTRACT  OF  RECORD 

settlement  of,  217. 

ABUSE  OF  PROCESS 

action   for,   distinguished   from   malicious   prosecution,  9. 
steps  authorized  by  law  as,  9. 

ACCORD  AND  SATISFACTION 

forms,  notice  of  under  plea  of  general  issue,  9,  10. 
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ACCOUNT 

actions  on,  10. 

accrual  of,  1154. 
aflSdavit  in,  1383. 
copy  as  evidence,  690. 
forms, 

affidavit, 

allegation  of  amount  due,  1384. 
denying  amount  claimed,  1384. 
declaration, 

assumpsit  on  book  account,  10. 
insimul  computassent,  10. 
set-off  setting  up,  affidavit,  1670. 

ACCOUNT  STATED 

assumpsit   on,   1401. 

advisability  of  inserting  count  on,  1413. 

recovery  in,  87. 
forms,  notice  of  under  general  issue,  11. 
set-off  founded  on,  affidavit,  1670. 
what  constitutes,  1413,  1414. 

ACKNOWLEDGMENT 

arbitration,  submission  to,  58. 
deeds, 

necessity,  468. 

procedure  where  grantor  refuses  to  acknowledge,  469. 

ACTIONS 

see  also  Case  Made. 

accrual,  time  of,  1154. 

another  action  pending,  dismissal  on  ground  of,  47. 

arbitration,  submission  of  subject  of  pending  suit  to,  58,  68. 

associations,  by  or  against,  78,  79. 

attachment, 

actions  which  may  be  commenced  by,  99  et  seq. 

commencement  by,  effect,  92. 

unmatured  indebtedness,  99. 
classification, 

civil  and  criminal,  12. 

legal   and   equitable,   19. 
commencement, 

capias,  by,  364-382. 

declaration,   by   filing  and   serving,   361-364. 

ejectment,    535. 

general   rules,   332-355. 
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commencement — continued. 

summons,  by,  355-361. 

what  constitutes  within  statute  of  limitations,  1153,  1156,  1157. 
consolidation   of,   388-393,   962. 

construction   of   instruments,   proceedings   to   obtain,   21. 
declaration  of  rights, 

judgment,    977-979. 

proceedings  to  obtain,  21. 
defined,  12. 

enemy  aliens,  right  to  maintain,  36. 
ex  contractu,  17. 
ex  delicto,  17. 

right   to   attachment,   101. 
forms, 

amendment  to  cure  mistake  as  to,  18. 

effect  of  Judicature  Act,  15. 

waiver,  18. 
joinder  of  causes  of,  956-961. 
joint   tenants,   by,  963. 
local  and  transitory,  301. 
logging  lien,  action  to  enforce,  1130. 
married  women,  by  and  against,  1232-1234. 
misjoinder,   objections,   962. 
mistake   in  basing   on   contract   or   tort,   1372. 
mixed    actions,    14. 

abolition  of  classification,  15. 
official  bonds,  who  may  sue  on,  238. 
parties,  see  Parties. 
personal   actions,   13. 

abolition   of  classification,   15. 

classification  and  forms  of,  15. 
real  actions,  13. 

abolition  of  classification,  15. 
real  property, 

abolition  of  ancient  forms  of  action  affecting,  14. 

what   actions  affecting  in  use,  14. 
splitting  causes  of  action,  962. 
transfer  of  cause, 

because   of  interest   of   trial  judge,  970-974. 

law  to  equity  and  vice   versa,  19. 
venue,  see  Venue. 

ADMIRALTY 

maritime  torts,  jurisdiction  over,  22. 
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ADVERSE  POSSESSION 

elements   of,   1160-1163. 

ADVERTISEMENTS 

aee  Publication. 

AFFIDAVITS 

account,  accompanying  copy  of,  689-690. 
attachment, 

actions    ex    delicto,    102. 

necessity,  requisites  and  suflSciency  in  general,  102,  105-llJ 
capias  ad  respondendum,  requisites,  370-376. 
certiorari,  basis  for,  285. 
change  of  venue, 

in    opposition,    307. 

in    support    of,    305. 
continuance,  requisites,  415. 
copies,  28. 

corporations,   denying   existence,   1450. 
costs,  in  support  of,  437. 
declaration,  filing  affidavit  with,  1383,  1384. 
defaults,  merits  on  proceeding  to  set  aside,  484. 
defined,  25. 
entitling,   25. 

execution   of   written   instrument,   denial   of,   1446-1450. 
forms, 

account, 

alleging  amount  due,  1384. 
denying  amount  claimed,  1384. 

arrest   of   fraudulent   debtor,   811. 

attachment, 

ex  contractu  action  commenced  by  attachment,  106. 

ex  delicto  action,  103. 

logging  lien,  action  to  enforce,  1135. 

publication  of  notice,  134. 

unmatured   debt,    101. 

capias,  action  commenced  on,  371. 

capias  ad  respondendum,  ex  delicto,  373. 

change  of  venue,  306. 

consolidation  of  actions,  390. 

continuance,    in    support    of    motion    for,    417. 

coats,  motion  to  retax,  441. 

default,  to  set   aside,  481,  482. 

execution   of   instrument,   denying,   1450. 

guardian  ad   litem,   for   appointment   of,  894. 
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forms — continued. 

justices   of   the   peace, 
appeal,    on,    1073. 
certiorari,  for,  1048. 
transcript, 

filing  in  circuit  court,  on,  1042. 
to  obtain,  1039. 

mortgage  foreclosure,  affidavit  by  auctioneer,  1269. 

new  trial,  newly  discovered  evidence,  1303. 

publication,  notice  of  foreclosure  sale,   1252. 

reference,  in  support  of  motion  for,  1561. 

replevin,  1591. 

justification    of   sureties,    1604. 
on  filing  new  bond,   1606. 

security  for  costs,  motion  for,  on,  1652. 
fraudulent    debtors,   proceedings   against,    808-812. 
garnishment,   833-838. 
jurat,  26. 
justices   of    the    peace, 

affidavit   on   filing  transcript    in  circuit   court,   1037-1039. 

appeal,  on,  1071-1073. 
special,   1101. 

certiorari,  for,  1046-1048. 
logging   lien,   affidavit   for   attachment,    1131. 
merits,  summary  judgment  in  absence  of,  991. 
necessity  for,  25. 
new  trial, 

newly  disc'overed  evidence,   1302. 

relating  to  jury,  1304. 
partnership,    allegation    of    existence,    1347. 
partnership  or  association,  proof  of  existence,  690. 
persons   who   may   make,   27. 
petition  distinguished  from,   1353. 
replevin,  1589-1591. 

distrained  animals,  45. 
second  use,  29. 

security  for  costs,  inability  to  furnish,  affidavit  of,  1652. 
service  of  papers,  1661. 
signature,  26. 
taken  outside   state,  28. 
venue,  26. 
who  may  take,  28. 
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AFFIDAVITS  OF  MERITS 

amendment,  24. 
filing  nunc  pro  tunc,  24. 
form  of,  24. 
requisites,  23. 

AGENTS 

action  against  by  principal,  30. 

affidavits  by,  27. 

arbitration,  power   to   bind   principal,   56. 

authority,  admission  by  failure  to  file  affidavit  denying,  1448. 

capias   ad   respondendum,    commencement   of  action  for   conversion 

by,  366. 
forms, 

declaration, 

del  credere  agent  sued  on  guaranty,  32. 

disobedience  of  orders  as  to  sale,  and  failure  to  account,  31. 

failure  to  account  for  goods  received  for  sale,  31. 

failure  to  follow  instructions,  30. 

failure  to  sell  goods  received  for  sale,  as  ordered,  30. 

failure  to  use  care  in  collecting  money,  33. 

AIDER  BY  VERDICT 

see  Cure  of  Error. 

ALIENS 

actions   by   enemy   aliens,  36. 

limitation  of  actions   as   affected  by  war,   1150. 

ALIMONY 

circuit    court    commissioners,   power   to   allow,    312. 

AMENDMENTS 

affidavit  of  merits,  24. 

after  judgment,  39. 

aider  by  verdict,  see  Cxire  of  Error. 

appearance,  clerk's  omission  to  enter,  54. 

application,  44. 

as  of  course,  1462,  1463. 

assignments  of  error,  77. 

attachment,  affidavit,  117. 

before  judgment,  by  leave  of  court,  37. 

bill   of  exceptions,   217. 

bill  of  particulars,  231. 

bonds,   237. 

allowance    of,    40. 

stay  bond,  1690. 
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continuance,   as   ground   for,   417. 

death  of  party,  necessity  on  suggestion  of,  5. 

declaration, 

ad  damnum  clause,  1470. 

after   attack  by  motion   to   dismiss   or  notice,   1460. 

after  determination  of  motion  or  notice,  1461. 

as  of  course,   1462. 

cure  of  matters  set  up  under  substituted  practice  for  plea  in 
abatement,    1431. 

ejectment,  538. 

opportunity    to    answer,   1475. 

parties,  as  to,  1469, 

setting  up  new  or  different  cause  of  action,  1466-1469. 

time  of  allowance,  1464-1466. 
defects,  cure  by,  43. 

discretion  of  court,  review  on  error,  613. 
execution,   708. 

false  imprisonment,  adding  count  for  malicious  prosecution,  801. 
Federal  Employers'  Liability  Act,  setting  up,  1235. 
findings    of    court,    1881. 
form  of  action,  cure  of  mistake  by,  18. 
formal,  necessity  for,  44. 
garnishment, 

affidavit,  835. 

disclosure,  851. 
general  issue,  notice  under,  1444. 
judgment,   992-994. 
justices  of  the  peace, 

appeal,  pleadings,  1090-1093. 

return  on  appeal,  1084. 

return  on  certiorari,  1056. 
leave  of  court,  1463. 

continuance  on  granting,   1475. 

discretion  of  court,  1464. 

procedure,    1472. 

terms   imposed   on   granting,   1474. 

time  of  allowance,  1464. 
mistake  in  basing  action  on  contract  or  tort,  correction  by,  1372. 
next  friend,  in  action  by,  889. 
notice,  44. 

of  special  defense,  1470-1472. 
parties, 

amendment  as  to,  1469. 

cure  of  defects  by,  1325-1329. 
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AMENDMENTS— Continued, 
plea,  1470-1472. 

as  of  course,  1463. 
pleadings,  order  of  court  necessary,  39. 
power  to   allow,   nature   of  and   how   exercised,   38. 
procedure,  where  leave  unnecessary,  1463. 
process,  337. 

order  of  court   necessary,  39. 
record, 

on  writ  of  error,  596-598. 

order  of  court  necessary,  39. 
returns,  352,  1643. 

allowance,  40. 

attachment  writ,  135. 
set-off,  notice  of,  1669. 
statute  of,  purpose,  37. 
third   persons,  rights   acquired   by,  45. 
transfer  of  cause  from  or  to  law  or  equity,  21. 
variance,  cure  by,  43. 
verdict,  1868. 

AMICUS  CURIiE 

briefs  by,  249. 

ANIMALS 

lien  for  keeping,  1118-1121. 
replevin   for  distrained,  45,   15S1. 

affidavit,  45. 

distinguished  from  general  replevin,  46.  - 

service  of  writ  and  bond,  46. 

ANOTHER  ACTION  PENDING 

bar  of  action  by,  47. 

forms,  motion   to   dismiss,  48. 

legal  or  equitable  action,  stay  of  one  pending  outcome  of  other,  1683. 

objection,  how  raised,  47. 

official  bond,  action  on  not  abated  by,  239. 

ANSWER 

mandamus  proceedings,  in,  1220. 

APPEAL 

amendments  after  reversal,  1472. 

attachment,  order  of  commissioners  in  dissolution  proceedings,  156. 

consolidation  with  writ  of  error,  609. 

contempt,  review  of  commitment  on,  412. 
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fraudulent    debtors,    defendant 's    right    to    appeal    in    proceedings 

against,  817. 
justices  of  the  peace,  1063-1104. 

discontinuance,   509. 
new  trial,  review  of  order  on,  1305. 
probate  courts,  1487  1504. 

commissioners  on  claims,  1.^04-1510. 
service  of  papers  on,  1661. 
summary  proceedings,  in,  1733-1738. 
supplementary  proceedings,  appeals  in,  1747. 
supreme  court,  practice  in  generally,  see  Supreme  Court. 

APPEARANCE 

attachment, 

defendant  not  served  with  writ,  140. 

effect  on  right  to  ask   dissolution,  145. 

giving   bond,    138. 

notice  to  sureties  on  death  of  plaintiff,  8. 
attorney, 

right    to   appear   by,    163. 

warrant  of  unnecessary,  166. 
contempt,   bond   for,  403. 
defined,  49. 
entry,    54. 
form,  54. 
general,  49. 

effect,  49-52. 
how  effected,  49. 

notice,  right   to,  of  subsequent   proceedings  following,  52. 
quo  warranto,  on,  1541. 
revivor,  procedure  to  require  on,  6. 
right  to  appear,  52. 
special,  50. 

summary   proceedings,  effect   of  general,   1727. 
time  for,  52. 
what  constitutes,  53. 
who  may  appear,  53. 

APPRAISEMENT 

attachment,  121,  122. 

forms,  oath  on  replevin,  \')96. 

replevin,  on,  1596. 

ARBITRATION  AND  AWARD 

chapter  on,  54-68. 
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ARBITRATION  AND  AWARD— Continued. 

forms, 

award,  61. 

submission   to   arbitration,  57, 
Workmen's    Compensation    Act,    committee    of    arbitration    under, 

1958-1960. 
writ  of  error  to  review,  573. 

> 

ARGUMENT  OF  COUNSEL 

see   Trial. 

improper,  prejudice,  640. 

ARRAY 

see  Jury. 

ARREST 

see  also  Bail;  Capias  ad  Respondendum;  Fraudulent  Debtors. 
exempted  persons,  liability,  369. 
privilege   from,   367-370. 
attorneys,  167. 

ASSAULT  AND  BATTERY 

chapter  on,   69-71. 
costs,  limitations  on  amount,  431. 
forms,  declaration,  69-71. 
survival  of  action  for,  2. 

ASSIGNMENTS 

actions,  common-law  rule  as  to  parties,  1332. 
ex  delicto  rights  of  action,  1336. 
mechanics'  liens  on  personalty,  1120. 
mortgages, 

pending  foreclosure  proceedings,  1252. 

recording,  necessity    to   foreclosure,    1246. 
real  party  in  interest,  assignee  as,  1339-1341. 
writing  unnecessary  to  action  by  assignee,  1341. 

ASSIGNMENTS  FOR   CREDITORS 

execution  against  assigned  property,  722. 

ASSIGNMENTS  OF  ERROR 

chapter  on,  72-78. 

bill  of  exceptions,  necessity  for  accompanying,  217. 

briefs,  failure  to  discuss  in,  246. 

case  made,  266. 

certiorari,  on,  293. 
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ASSIGNMENTS  OF  ERRORr— Oontinued. 

dismissal  for  want  of,  602. 
forms,    219. 

record,  reference  to,  632. 
sufficiency,  599. 

ASSOCIATIONS 

actions  by  or  against,  78,  79. 

existence,  affidavit   as  proof  of,   690. 

mandamus,   compelling  performance    of   duties  by,   1210-1213. 

process,   service   on,   339. 

ASSUMPSIT 

chapter  on,  79-89. 

account  stated,  advisability   of  inserting  count  on,  1413. 

amendment,  cure  of  mistake  as  to  form  of  action  by,  18. 

case, 

adding  count  for, 

after  verdict  or  judgment,   1463. 
by   amendment,   1372. 
common  counts,  1395-1397. 
account  stated,   1401. 
amendment,   1467. 
indebitatus  counts,   1398. 
goods  sold,  1402-1405. 
real  property   sold,   1401. 
use  and  occupation,  1401. 
kinds,   1397. 

money   had   and   received,   1411-1413. 
money  lent,  1409. 
money  paid,  1409. 
quantum  meruit,  1399. 
quantum  valebat,  1400. 
work  and  material,  1405-1408. 
covenant,  substitution  of  remedy,  462. 
debt,  substitution  of  remedy,  467. 
forfeited  recognizances  on,  1557. 
forms, 

cognovit,  331. 
common  counts,  1397. 

indebitatus  counts,  1398,  1399. 

goods  bargained  and  sold,  1405. 
goods  sold  and  delivered,  1404,  1405. 
use  and  occupation,  1401. 
work  and  materials,  1407,  1408. 
insimul  computassent,  10. 
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ASSUMPSIT — Continued. 

forms — continued. 

common  counts — continued. 

money  had  and  received,  1413. 
money  lent,  1409. 
money  paid,  1410. 
quantum  meruit,  1400. 
quantum  valebat,  1400. 
declaration, 

book  account,  10. 

improper  performance  of  contract,  1395. 
judgment,  982-984. 
by  default,  476. 
on  cognovit,  331. 
prepared  by  State  Bar  Association,  1415. 
fraud,  damages  not  recoverable  under  common  counts,  805. 
general  issue  in,  1434. 
joinder  of  actions,  case,  957. 

Judicature  Act,  effect  as  creating  new  form  of  action,  16. 
kinds,  1386. 

replevin,  bringing  assumpsit  not  an  election  against,  564. 
special  counts,  1386. 

abandonment  of,  961. 
breach  of  contract,  1393. 
consideration,  1387-1389. 
damages,  1394, 
inducement,  1386. 

performance  of  conditions  precedent,  1392. 
promise  on  contract,  1390-1392. 
statutory  penalties  or  forfeitures,  1415. 
stockholders,    action    against   for   labor    performed   for    corporation, 

1693. 
tort,  waiver  of,  1414. 

trespass,  appropriate  form  of  action  for,  14. 
waiver  of  form,  18. 

ATTACHMENT 

chajitcr  on,  89-160. 

actions  which  may  be  commenced  by,  99-104. 

affidavits,  105-118. 

logging  lien,  to  enforce,  1131. 
appearance  without  personal  service,  140. 
appraisal,  121,  122. 

logging  lien,  action  to  enforce,  1137. 
award   on  arbitration,  enforcement  by,  66, 
bond, 

logging  lien,  release  of  attached  property,  1138. 

release  of  property,  137. 
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ATTACHMENT— Continued. 

commencement   of  action  by,  execution  in  case  of,  711. 

contempt,  400. 

death  of  plaintifif,  notice  to  sureties  to  prosecute,  8. 

disbursements  in  caring  for  property,  taxation  of,  439. 

discontinuance,  effect  on  lien,  505. 

dissolution   or  quashing,   141-158. 

power  of  circuit  court  commissioner,  311. 
execution,   158,  159. 

of   writ,    120-130. 
forms, 

affidavit, 

ex  contractu  action  commenced  by  attachment,  106. 
ex  delicto  action,  103. 
logging  lien,  proceeding  to  enforce,  1135. 
publication  of  notice,  134. 
unmatured  debt,  101. 
writ  against  domestic   corporation,   115. 
appraisement,  122. 
appraisers,  oath  of,  122,  1313. 
bond, 

discharge  of  property,  138. 
release  of  property  in  log-lien  suit,  139. 
certificate  upon  copy  of  writ  for  deposit  with  register  of  deeds, 

126. 
citation  on  petition  for  dissolution,  149. 

ex  contractu  action  commenced  by  summons  or  declaration,  97. 
ex  delicto  action  commenced  by  summons  or  declaration,  98. 
notice,  134. 
order, 

dissolving,  154. 
ex  delicto  action,  103. 

indorsed  on  writ  on  unmatured  debt,  101. 
sale  of  perishable  property,  131. 
petition  for  dissolution,  147. 
return,  136. 
writ,  120. 

logging  lien,  action  to  enforce,  1134. 
general  considerations,  89-99. 
grounds,  104,   105. 

habeas  corpus,  resort  to  instead  of,  402. 
indemnity,  129. 
intervention,  136. 
inventory,  123-124. 

logging  lien,  action  to  enforce,  1135. 
judgment,  158,  159. 

jurisdiction,  logging  lien,  action  to  enforce,   1137. 
II  Abbott— (36 
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ATTACHMENT— Continued, 
levy,  124-127. 

how  long  property  bound  by,  141. 
logging  lien, 

enforcement,   1130-1135. 

finding  or  verdict,  1140. 
malicious  suing  out  of,  1170. 
notice  where  no  personal  service,  131. 
priorities,  735. 

as   between   attachments,   128,   129. 
procedure  after  return  on  personal   service,   136. 
release  of  property, 

appeal  bond  in  justice  court  as  substituted  for,  1077. 

certiorari  from  justice  court  as  requiring,  1053. 
replevin, 

judgment  where  attached  property  replevied,  1634. 

right  to  bring,  to  recover  property  seized,  1579,  1587. 
return,  353. 

compelling,  405. 
sale   of  perishable  property,  130,   131. 
service,  logging  lien,  action  to  enforce,  1138. 
trespass  on  public  lands,  1526. 
venue,  1861. 
writ,  118-120. 

return  of,  134. 
wrongful,  159,  160. 

ATTORNEY  GENERAL 

chapter  on,  160-161. 

mandamus  proceedings  by,  1189. 

ATTORNEYS 

chapter  on,  161-181. 

advice  of,  malicious  prosecution,  1171. 

affidavits, 

change  of  venue,  power  to  make,  305. 

making  of,  27. 

of  merits  by,  23. 

on  appeal  from  justice,  not  to  be  sworn  to  before,  1072. 
arrest,  privilege  from,  367. 
bail,  disqualification  to  become,  169. 
care  and  skill  required  of,  173. 
default  of,  aider  by  verdict,  43. 
fees, 

common  counts  to  recover,  1406. 

proceedings  under  Workmen's  Compensation  Act,  1961. 
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forms, 

common  counts  for  recovery  for  services,  1408. 

consent  to  substitution,  180. 

count  against,  for  negligence,  174,  175. 

notice  of  retainer  and  demand  for  bill  of  particulars,  229. 

notice  of  substitution,   180. 

rule  for  substitution  by  consent,  180. 
liabilities  in  general,  173. 
lien,  176,  177. 

maintenance  prohibited,  171. 
name,  permitting  use  of,  172. 
new  trial, 

absence  of,  1298. 

misconduct   of,   1291. 
oaths, 

administration  of,  173. 

power  to  administer  in  own  cases,  28,  1312,  1313. 
partnership,  disqualification   of  circuit   court  commissioner  by,  314. 
privileges  and  exemptions  of,  167-169. 

service  of  process,  345. 
process,    signing    of,   336. 
purchase  of  claims  prohibited,   169. 
service  of  papers  on,  1659,  1660. 
settlement  between  parties  after  judgment,  177, 
sheriffs  not  to  act  as,  1681. 
stipulations, 

implied  authority  to  enter  into,  33. 

necessity  for  consent  to  when  made  by  party,  33. 

where  party  represented  by  more  than  one  attorney,  35. 
substitution  of,  178-181. 

AUDITORS 

form  of  oath,  1314. 
reference  to,  1569-1572. 

AWARD 

see  Arbitration  and  Award. 

BAIL 

chapter   on,    181-199. 
appearance, 

action  against,  188. 

liability,  183. 
attorneys,  disqualification  of,  169. 
bond,  action  on  by  sheriff,  193. 
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capias  ad  respondendum,  .378,  379, 

discharge   on  bond,  382. 
circuit  court  commissioners,  power  to  exonerate,  312. 
contempt,  compelling  putting  in  special  by,  401. 
discharge  on  bond,  182. 
exceptions  to,   186. 
forms, 

affidavit, 

j£or  rule  to  perfect  special  bail,  192. 
of  service  of  notice  of  rule  for  special  bail,  193. 
appearance  bond,  183. 
assignment  of  bond  by  sheriff,  189. 
bail  piece  to  be  delivered  to  sheriff,  184. 
commitment  to  be  indorsed  on  bail  piece,  197. 
count  on  appearance  bail,  189. 
justification  of  special,  187. 
notice, 

of  exceptions  to  special,  187. 
of  perfecting  special,   187. 

of  rule  to  sheriff  to  put  in  and  perfect  special,  192. 
of  special  bail,  186. 
order, 

exonerating  bail  to  be  indorsed  on  bail  piece,  197. 
to  show  cause  why  bail  should  not  be  exonerated,  197. 
piece  to  be  delivered  to  special  bail,  185. 
recognizance,  185. 
rule  for  attachment  for  failure  to  put  in  and  perfect  special, 

193. 
rule  to  sheriff  to  put  in  and  perfect  special,  192. 
habeas  corpus,  admitting  to,  on,  913. 
jail  liberties,  199. 
jail  limits,  953-956, 
justification  of,  187. 
kinds  of,  182. 

recognizance  of  special,  action  on,  197. 
special,  184. 

remedies  when  not  put  in,  188. 
ruling  sheriff  to  put  in  and  perfect,  190, 
surrender  on  retaking  of  defendant  in  exoneration,  194-197. 

BAILMENT 

forms, 

count, 
}:  against  bailee   for  not   redelivering  goods  bailed,  200. 


Index  2149 

[REFERENCES    ARE   TO   PAGES] 

UAIUdilNT — Continued. 

forms — continued. 

count — continued. 

against  hirer  of  horse, 

for  deviation  in  journey,  201. 
for  negligence,  201. 
against  watch  repairer  for  negligence  and  breach  of  duty, 

202. 
count  in  case  for  negligence  of  bailee,  200. 
liability  of  bailee  and  enforcement,  199. 
lien  of  bailee,  1121. 
oflBcer  levying  on  goods  as  bailee,  731. 

BANKRUPTCY 

fraudulent  debtors,  effect  on  proceedings  against,  807,  808. 

BASTABDY 

survival  of  actions,  3. 

BENCH  WAEEANT 

defined,  203. 

BENEFICIAL  SOCIETIES 

process,  service  on,  342. 

BEST  EVIDENCE 

see  EvroEN'CE. 

BILL  OF  EXCEPTIONS 

chapter  on,  203-223. 

abstract,  settlement  of,  217. 

amendments,  217. 

assignment  of  errors,  necessity  for  accompanying,  72,  217. 

certificate  as  to  inclusion  of  evidence,  212. 

conclusiveness,  223. 

contents,  210-216. 

exceptions,  insertion  in,  695. 

forms,  215. 

assignment  of  errors,  219. 

notice  of  settlement,  219. 

stenographer's  certificate  of  order  for  transcript  of  testimony, 
210. 
function,  204. 
necessity,  206. 

papers  not  incorporated  in,  221. 
referees,  on  proceedings  before,  1566. 
rulings  after  verdict,  214, 
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BILL  OF  EXCEPTIONS— Continued. 

settlement, 

disposition    after,   221. 

judge  dead  or  unavailable,  220. 

practice  on,  216-219. 

stay  of  proceedings,  222,  1687. 

time  for,  207. 

extension  of,  207-210. 
signature   of  judge,  necessity,  219. 
stenographer's  minutes,  furnishing,  220. 
theory  and  practice  relative  to  exceptions,  205. 

BILL  OF  PARTICULARS 

chapter  on,  223-234. 
amendment,  231. 

appeal  from  justice  court,  on,  1092. 
definition,  223. 
discretion  of  court,  226. 
effect  and  nature  of,  232. 
evidence,  effect  on,  233. 
failure  to  furnish,  procedure,  230. 
filing,  227. 
forms,  229. 

demand  for,  228. 
of  set-off,  229. 

notice  of  retainer  and  demand  for,  229. 

set-off,  229. 
insufficiency,  procedure,   230. 
necessity,  224-226. 
object,  224. 

pleading,  time  for,  as  affected  by  demand  for,  227. 
right  to,  224-226. 
service,  time  for,  227. 
set-off,  on  notice  of,  1669. 
sufficiency,  227. 
waiver  of  right  to,  227. 

BILLS  AND  NOTES 

chapter  on,  234-236. 

action,  transitory  nature  of,  454. 

assignment  without  indorsement,  action  on,  1340. 

assumpsit,  right  to  recover  on,  88. 

attorneys,  purchase  by  for  action  prohibited,  169. 

discontinuance  as  to  defendants  not  in  default  in  action  on,  508. 

execution, 

affidavit  denying,  necessity,  1448. 

levy  against,  720.  , 
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forms, 

declaration, 

by  indorsee  against  indorser,  235. 
by  payee  against  maker,  235. 
on  bill  of  exchange,  236. 
notice  under  general  issue  alleging  note  given  in  payment,  1349. 
garnishment,  833. 

delivery  to  commissioner  or  receiver,  875. 
determination  of  ownership,  856,  857. 
liens  for  logging  not  defeated  by  taking,  1141. 
lost,  action  on,  1167, 

BODY  EXECUTION 

see  Capias  ad  Satisfaciendum. 

BONDING  COMPANIES 

venue  of  actions  against,  1859. 

BONDS 

chapter  on,  236-242. 

action  on,  refusal  of  one  obligee  to  join,  1341. 

amendment,  see  Amendments. 

appeal, 

commissioners  on  claims,  from,  1505,  1506. 
probate  courts,  appeal  from,  1488. 
proceedings  against  fraudulent  debtors,  817. 
summary  proceedings,  appeal  in,  1734. 
attachment, 

logging  lien,  action  to  enforce,  1138. 
release  of  property,  137. 
capias  ad  satisfaciendum,  liberty  or  jail  limits,  774. 
certiorari,  summary  proceedings,  removal  by,  1737. 
costs,  securitj'  for,  1653. 

defects,  amendments  and  substitution  of  new  bonds,  237. 
effect  of  another  action  pending  or  another  judgment  on  same  bond, 

238. 
execution,  necessity  for  aflSdavit  denying,  1448. 
forms, 

appeal, 

summary  proceedings,  1735. 
attachment, 

discharge  of  property,  138. 
release  of  property  in  log-lien  suit,  139. 
count  on  bond, 

with  condition  other  than  money  payment,  241. 
without  condition,  241. 
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BONDS — Oontinued, 
forms — continued. 

declaration  on  fidelity  bond,  241. 

garnishment  proceedings,  stay,  874. 

indemnity  bond  on  execution,  734. 

jail  limits,  liberty  of,  955. 

justice  court, 

appeal,  count  on  bond,  1075,  1097. 
certiorari,  on,  1051. 

next  friend,  891. 

replevin,  1602. 

security  for  costs,  1653. 

stay  bond,  1689. 

judgment  in  summary  proceedings,  1739. 
on  error,  592. 
fraudulent  debtors,  recovery  on  bonds  of,  818. 
garnishment  proceedings,  discontinuance  on  filing  of,  872-874. 
indemnity,  execution,  733. 
jail  limits,  release  on  bond,  953-956. 
justice  of  the  peace, 

appeal  bond,  1074-1078. 

liability  and  remedy  against  sureties,  1095-1097. 

certiorari,  1050. 

transfer  where  title  to  land  involved,  1033. 
next  friend,  891. 
official, 

distribution  of  recovery,  239. 

limitation  of  actions,  242. 

who  may  sue  on,  238. 
pleading,  verdict  and  judgment  in  action  on,  240. 
probate,  venue  of  action  on,  1861. 
replevin,  1598-1612. 

distrained  animals,  46. 
sheriffs',  1675. 
stay  bond,  1687. 

amendment  or  substitution  of,  1690. 

on  error,  590-594. 

summary  proceedings,  in,  1739. 
supersedeas,  222. 

BOOKS  OF  ACCOUNT 

evidence,  as,  684-690. 

BOUNDARIES 

ejectment  as  remedy  to  determine,  527. 
survey,  order  for  in  ejectment,  534. 
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BREACH  OF  MABBIAOE  PROMISE 

chapter  on,  242-243. 

capias  ad  respondendum,  commencement  of  action  by,  366. 

forms, 

count, 

refusal  and  marriage  to  another,  243. 

refusal  on  request,  242. 

refusal  to   marry   within   reasonable  time,  243. 

BREACH  OF  WARRANTY 

see   Sale.s. 

BRIEFS 

chapter  on,  243-249. 

filing  copies  of,  249. 

necessity  and  contents,  244. 

power  of  supreme  court  to  order  on  any  question,  1761. 

printing,  requisites,  1755. 

remedy  where  insufficient  or  improper,  249. 

service  of,  248. 

effect  of  delay,  248. 
supplemental,  248. 
who  may  file,  249. 

BROKERS 

forms,  count  against  shipping  broker  for  breach  of  duty,  249. 

BURDEN  OF  PROOF 

adverse  possession,  1160. 

attachment,  grounds,  151. 

instructions  to  jury  on,  948. 

malicious  prosecution,  want  of  probable  cause,  1172. 

negligence  cases  where  cross-declaration  filed,  1283. 

quo  warranto,  on,  1544. 

release,  1573. 

set-off,  matter  of,  1670. 

Workmen's  Compensation  Act,  under,  1959. 

CALENDARS 

appeal  from  justice  court,  placing  on,  1087. 

case  made,  jdacing  on,  266. 

forms, 

note  of  argument  placing  cause  on,  1759. 

notice  of  placing  cause  on,  1796. 
issues  of  law,  how  placed  on,  1796. 
notice  of  placing  cause  on,  1795. 
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placing  cause  on,  duty  of  clerk,  1795. 
supreme  court, 

causes  to  be  placed  on  calendar,  1758. 

how  cause  placed  on,  1759. 

motion  to  dismiss  writ  of  error,  604. 

rearrangement  of  causes  on,  1760. 

writ  of  error,  placing  on,  599. 

CANCELLATION 

see  Mortgages. 

CAPIAS  AD  RESPONDENDUM 

see  also  Fraudulent  Debtors. 
alias  and  pluries  writs,  354. 
commencement  of  action  by,  364-382. 
discontinuance  of  action,  effect,  505. 
forms, 

affidavit  and  declaration,  ex  contractu,  371. 

affidavit  ex  delicto,  373. 

count  in  case  for  escape,  657. 

declaration,  commencement  in  action  begun  by,  1374. 

writ,  377. 
jail  liberties,  953-956. 

CAPIAS  AD  SATISFACIENDUM 

see  also  Fraudulent  Debtors. 
bond  for  liberty  or  jail  limits,  774. 

discharge  of  poor  debtor,  780. 
effect  of,  769. 

executors  and  administrators,  not  to  issue  against,  786. 
expenses  of  keeping  debtor  in  jail,  779. 
forms, 

escape,  count  against  sheriff,  777. 

requisites,  773. 

writ,  773. 
jail  liberties,  953-956. 

property,  execution  against  precluded  by,  771. 
propriety,  769. 

replevin,  cannot  be  issued  in,  1641. 
return  of  writ,  778. 

necessity  before  levy  on  property,  701. 

not  found,  as  prerequisite  to  action  on  recognizance,  198. 

proceedings  on  return  not  found,  778. 
right  to,  770. 
satisfaction,  discharge  for  invalidity  of  writ  not,  997. 
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CAPIAS  AD  SATISFACIENDUM— Continued. 

service  of  writ,  774. 

stay,  power  of  circuit  court  commissioners  to  grant,  313. 

time  for,  769. 

CARRIERS 

forms, 

declaration, 

case  for  injuring  goods,  252. 

case  for  losing  goods,  252. 

injuring  or  losing  goods,  251. 

injury  to  goods,  251. 

negligence  of  owner  of  steamship,  253. 
pleading,  amendment  of  declaration  in  action  against,  1467. 

CASE 

chapter  on,  254-259. 

amendment,  cure  of  mistake  as  to  form  of  action  by,  18. 

assumpsit, 

adding   count   in, 

after  verdict  or  judgment,  1463. 
by  amendment,  1372. 
conversion,  remedy,  83,  1847. 
forms,  judgment,  985. 
general  issue  at  common  law,  1436. 
joinder  of  actions,  assumpsit,  957. 
Judicature  Act,  effect  of,  254. 

effect  as  creating  new  form  of  action,  16. 
libel  and  slander,  remedy  for,  1107. 

nature,  history  and  propriety  of  action  at  common  law,  255-259. 
nuisance,  remedy  for,  1311. 
seduction,  for,  1654. 
summary   proceedings,   recovery   of   double    damages   on   restitution, 

1732. 
trespass,  recovery  for,  14,  1784. 
trover,  substituted  for,  1847. 
waiver  of  form,  18. 
waste,   recovery   for,   1886. 

CASE  MADE 

chapter  on,  259-269. 
after  judgment, 

assignment  of  error,  266. 

calendar,  placing  cause  on,  266. 

contents,  262. 

costs,  269. 
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after  judgment — continued. 

election  between  and  writ  of  error,  261. 

judgment  of  supreme  court,  268. 

limitation   of  time  for   removing,  266. 

motion  to  dismiss,  269. 

notice  of  filing,  265. 

removal  to  supreme  court,  264. 

scope  of,  as  mode  of  review,  261. 

settlement, 

practice,  264. 
time  for,  262. 
before  judgment,  259-260. 

removal  to  supreme  court,  260. 
forms, 

after  judgment,  263. 

certificate  of  clerk,  265. 

notice  of  filing  in  supreme  court,  265. 
notice  of  hearing,  266. 

record,  preparation,  printing  and  service  in  supreme  court,  1754-1758. 
review,  extent  of,  267. 

CERTIFIED  COPIES 

admission  in  evidence,  677. 

certificate  of  sale  on  execution,  680. 

conveyances  and  instruments  entitled  to  record,  681. 

foreign  judicial  proceedings,  678. 

judgments,  orders,  etc.,  admission  of,  678. 

justices  of  the  peace, 

foreign,   proceedings  before,   680. 

proceedings  before,  679. 

CERTIORARI 

chapter  on,  270,  299. 
allowance,  who  may  allow,  281. 
application, 

notice  of,  286. 

who  may  make,  281. 
assignment  of  errors,  293. 

.attachment,  review  of  order  in  di.ssolntion  proceedings,  157. 
cases  not  reviewable  by,  276-278. 
cases  reviewable  by,  274. 

cause  of  detention,  proceedings  upon  return  of  writ,  915. 
contempt,  review  of  commitment  on,  411. 
costs,  297. 

proceeding  to  inquire  into  cause  of  detention,  919. 
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CERTIORARI— Continued. 

defined,  271, 

diBcretion,  not  writ  of  right,  272. 

dismissal,  motion  for,  298. 

forms, 

judgment, 

affirmance,  295. 
reversal,  296. 

justices  of  the  peace,  writ  from  circuit  court,  see  Justices  or  the 
Peace. 

writ  from  supreme  court,  287. 

writ  to  inquire  into  cause  of  detention,  906. 
grounds  for,  refusal,  272. 
habeas  corpus, 

granting  certiorari  instead  of,  903. 

issuance  after  allowance  or  application  for  certiorari,  917. 

review  of,  920. 
hearing,  notice  of,  293. 

Industrial  Accident  Board,  review  of  decisions  of,  280. 
issuance  before  final  determination  in  lower  tribunal,  279. 
judgment,  296. 

proceedings  under  Workmen's  Compensation  Act,  297. 
justices  of  the  peace, 

issuance  from  supreme  court  to,  278. 

judgment, 

filed  in  circuit  court,  review  in  supreme  court,  104.3. 
review  on  certiorari  in  circuit  court,  see  Justices  or  the 
Peace. 
laches  as  bar,  283. 

limitation  of  time  for  bringing,  283. 
mandamus,  review  of  in  supreme  court,  1231. 
notice  of  issuance,  288. 

parties,  against  whom  writ  should  run,  284. 
petition  or  affidavit,  285. 
power  to  issue, 

circuit  courts,  272. 

supreme  court,  271. 
printing  of  records  and  briefs,  294. 
proceedings  not  in  course  of  common  law,  577. 
record,  preparation,  printing  and  service  in  supreme  court,  1754. 
return, 

conclusiveness  and  effect   of,   292. 

date,  286. 

effect  of  failure  to  make,  293. 

form  and  contents,  290. 

further  return,  compelling,  291-> 
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CERTIORARI — Continued, 
return — continued. 

striking  out,  293. 

time  for,  288. 

who  should  make,  289. 
reversal,  limitation  of  actions  after,  1153. 
review,  errors  considered,  294. 
service,  907. 

application,  briefs  and  order,  286. 

writ,  basic  papers  must  accompany,  287. 
stay  of  proceedings  from  time  of  service,  288. 
summary  proceedings, 

removal  to  circuit  court,  1736. 

removal  to  supreme  court,  1737. 
supreme  court, 

jurisdiction  to  issue,  1749. 

practice  in  generally,  see  Supreme  Court. 
"Workmen's  Compensation  Act,  review  of  proceedings,  under,  1963- 

1965. 
writ,  form  of,  286. 

CHALLENGES 

see  Jury. 

CHAMPERTY  AND  MAINTENANCE 

attorneys,  purchase  of  claims  by,  169-172. 

CHANGE  OF  VENUE 

see  Venue. 

CHATTEL  MORTGAGES 

conversion  of  mortgaged  chattels,  remedy,  84. 
execution,  levy  against  mortgaged  property,  714,  730. 
exempt  property,  consent  of  wife,  799. 
garnishment  of  property  subject  to,  876. 
mechanic's  lien,  priority  to,  1120. 
replevin,  right  of  mortgagee  to  bring,  1583. 

CHOSES  IN  ACTION 

execution,  levy  against,  720. 

CIRCUIT  COURT  COMMISSIONERS 

chapter  on,  310-317. 

boundaries,  cannot  be  tried  before,  527. 

orders  of  circuit  court,  vacation  prohibited,  314. 

powers,  311. 

stay  of  proceedings  by,  313. 

summary  proceedings  before,  see  Summary  Proceedings. 
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CIRCUIT  COURTS 

chapter  on,  317-323. 

chancery  courts,  as,  323. 

circuits,  317. 

clerk,  327-329. 

estates  of    decedents,   appeal   from   commissioners   on   claims,   1504- 

1510. 
judges,  election,  term  of  oflBce  and  compensation,  318. 
jurisdiction,  320-323. 

mandamus,  1186-1188. 

quo  warranto,  1531. 
justices  of  the  peace, 

filing  transcript,  1037-1045. 

transfer  of  cause  involving  title  to  land,  1031-1037. 
place  of  holding,  319. 
probate  appeals,  1487-1504. 
rules,  power  to  make,  1644. 
summary  proceedings,  appeal  to,  1733-1738. 
terms,  319,  455. 

will  contests,  certification  to  before  hearing  in  probate,  1504. 
writ  of  error,  power  to  grant,  570. 
writs,  powers  as  to  issuance,  1967, 

CITATIONS 

defined,  324. 

CITIES 

see  Municipal  Corporations. 

CIVIL  ARREST 

see  Capias  ad  Respondendum. 

CLERKS  OF  COURT 

chapter  on,  324-329. 
circuit  courts,  327-329. 
default  of,  aider  by  verdict,  43. 
garnishment,  not  subject  to,  825. 
nature  of  ofiice  in  general,  324. 
oaths,  right  to  administer  in  vacation,  28. 
supreme  court,  325-327. 
fees,  1753. 

COGNOVIT 

see  Confession  op  Judgment. 
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COMMENCEMENT  OF  ACTIONS 

chapter  on,  332-382. 

capias,  by,  364-382. 

declaration,  by  filing  and  serving,  361-364. 

ejectment,  535. 

election   of  remedies  by,  565. 

general  rules,  332-355. 

limitation  of  actions,  what  constitutes  commencement  within  statute 

of,  1153,  1156,  1157. 
summons,  by,  355-361. 

COMMON  LAW 

jtroof  of,  as  to  other  states,  676. 

COMPLAINT 

summary  proceedings,  in,  see  SuJtMARY  Proceedings. 

COMPROMISE  AND  SETTLEMENT 

attorneys,  lien  not  prejudiced  by,  after  judgment,  177. 
oral  stipulation  for  judgment  on  compromise,  effect,  35. 

CONFESSION  OF  JUDGMENT 

chapter  on,  384-387. 

cognovit,  nature  and  effect,  330. 

defined,  385. 

forms, 

cognovit,  331. 

judgment  on  cognovit  in  assumpsit,  331. 
practical  uses,   386. 

CONFLICT  OF  LAWS 

execution  sale,  law  governing,  740. 
limitation,  statutes  of,  1143. 

CONSOLIDATION  OF  ACTIONS 

chapter  on,  388-393. 
consent,  392. 
costs,  391. 

court's  own  motion,  392. 
discretion  of  court,  391. 
ex  parte,  by  plaintiff,  392. 
forms,  affidavit,  390. 
motion,  389. 

when  may  be  made,  390. 

who  may  make,  390. 
order  and  effect  thereof,  391. 
right  to  and  propriety  of,  388. 
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CONSPIRACY 

sur\iv:il  of  action  for,  2. 

CONSTITUTION 

proof  of,  675. 

review  of  constitutional  questions,  634. 

CONSTITUTIONAL  AMENDMENTS 

quo  warranto,  investigation  of  election  on,  1532. 

CONSTRUCTION  OF  INSTRUMENTS 

jiroceedings  to  obtain,  21. 

CONTEMPT 

chapter  on,  393-413. 
appearance, 

bond  for,  403. 

damages  in  action  on,  409. 

liability  of  officer  taking  insufficient  surety,  410. 

return  of  bond,  404. 

w-lio  may  prosecute  and  procedure,  409. 

procedure  on  defendant's  failure  to  appear,  408. 
attachment,  compelling  return  of,  405. 
bail,  compelling  putting  in  special  by,  401. 
classification,  394. 

commitment,  effect  on  riglits  of  party,  413. 
custody,  dut}^  as  to,  410. 
disposition  of  arrested  person,  403. 
forms, 

order  punishing  for,  407. 

order   to   show  cause,  401. 
habeas  corpus, 

resort  to  instead  of  attachment,  402, 

to  inquire  into  legality  of  commitment,  913. 
hearing,  405. 

order  to  show  cause  and  attachment,  400. 
payment    of   money,   order   for,   399. 
power  to  punish, 

at  common   law,  394. 

Michigan  courts  of  record,  395-398. 
probate  courts,  power  to  punish,  1486. 
punishment,  406-408. 

summary   punishment,   398. 
return  of  process,  compelling,  401. 
review  of  judgment,  411. 
supplementary  proceedings,  on,  1746. 
II  Abbott— G7 
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chapter  on,  413-421. 
amendment,  on  granting,  1475. 
consent,  420. 
forms, 

affidavit,  417. 

order  for,  419. 

stipulation  for,  420. 
granting  on  terms,  419. 
grounds,  415. 
history,  414. 

mandamus  to  review  ruling  on,  1192. 
new  trial  on  ground  of  refusal,  1290. 
procedure  to  obtain,  415-419. 
source  of  power,  415. 
supplemental  pleading,  on  filing  of,  145.3. 

CONTRACTS 

action  on,  common-law  rule  as  to  parties,  1329-1334. 
assignment,  liability  of  assignee,  1342,  1343. 
breach,  allegation  in  special  count,  1393. 
conditions, 

allegation  of  performance  in  special  counts,  1392. 

precedent,  method  of  pleading  performance,  1367. 
consideration, 

allegation  in  special  counts,  1387-1389. 

necessity  for  setting  up  want  or  failure  in  notice  under  general 
issue,  1440. 
illegal,  submission  to  arbitration,  58. 

necessity  of  contract  relation  to  waive  tort  for  assumpsit,  82. 
person  for  whose  benefit  contract  is  made,  right  to  sue  on,  1339. 

CONTRIBUTION 

libel  and  slander,  bringing  in  joint  tort-feasors  to  enforce,  1112. 

CONVERSION 

assumpsit, 

right  to  recover  in,  83. 

waiver  of  tort,   1415. 
capias  ad  respondendum,  requisites  of  affidavit,  372. 
declaration,  1854. 
forma,  count  for,  1854,  1855. 
general  issue,  1855. 

.ioint  tenant,  sale  of  chattel  by,  as,  963. 
mortgaged  chattels,  remedy,  84. 
survival  of  action  for,  2. 
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trover,  see  Trover. 

what  constitutes,  1852,  1853. 

CONVEYANCES 

see  Deeds. 

COPYRiaHTS 

execution,  levy  against,  719. 

CORONERS 

election  and  powers,  422. 

CORPORATIONS 

affidavits  by  officers,  27. 
arbitration,  power  to  submit  to,  57. 
assumpsit  against,  89. 
attachment, 
affidavit, 

description   of  parties,   115. 
sufficiency    of,    114. 
proceeding  against  by,  94. 
attorney  to  prosecute  or  defend  actions,  423. 
confession  of  judgment,  power  of  treasurer,  386. 
ejectment,  against,  425. 
execution, 

issuance   against,   703. 
levy  against,  425. 
stock,    levy    against,    721. 
existence, 

affidavit  denying,  necessity,   1450. 
denial    under    oath    required,    424. 
proof   of,  424. 

unnecessary  unless  denied  under  oath,  1425. 
foreign, 

action  by,  425. 

allegations  in  .attachment  affidavit,  114. 

garnishment, 

judgment   .against,  8.')9. 
oral  examination,  854. 

proceedings    where    principal    defendant    is    n    foreign    cor- 
poration, 878-881. 
jurisdiction   over,  454. 
service   of  process  on,  341. 

on  manager  casually  in  .state,  426. 
venue  of  actions  against,  1860. 
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forms, 

attachment,   affidavit   for  writ   against   domestic,   115. 

foreign  corporation,  garnishment  affidavit  against,  838. 

misnomer,  motion  to  dismiss  for,  1430. 

nul  tiel  corporation,  motion  operating  as  plea  of,  1430. 
garnishment   proceedings   against,   826. 

mandamus,   compelling  performance   of  duties  by,   1210-1213. 
officers,  competency  as  witnesses  as  affected  by  death  of  party,  1902. 
pleading,  averment  of  existence,  424. 
process,    service    on,    339. 
quo  warranto, 

against  corporation  itself,  1548-1556. 

against   officers,   1535-1548. 
service   on, 

garnishment   writ, 

domestic    corporation,    841. 
foreign    corporation,    843. 
stockholders,  assumpsit  against  for  work  performed  for  corporation, 

1693. 
ultra  vires,  necessity  for  setting  up  in   notice  under  general   issue, 
1441. 

COSTS 

chapter  on,  426-442. 
affidavit  and  certificate,  437. 
arbitration  proceedings,  65. 
attachment, 

dissolution  proceedings,  154. 

indorsement  as   security   for,  120. 
bill   of,  436-439. 
case   made,   review   on,   269. 
certiorari,  297. 

justice  court  judgment,  1062. 

writ  to  inquire  into  caiiso  of  detention,  919. 
consolidation  of  actions,  391. 
continuance,  granting  on  terms,  420. 
declaration  of  rights,  proceedings  to  obtain,  978. 
default,   opening,  484. 
defendant,   right   to,   431-433. 
disbursements,  allowance   in   addition   to,  435. 
discontinuance,  payment  as  prerequisite,  503. 
double, 

affidavit  of  merits, 

made  for   delay,  991. 

not  made  in  good  faith,  431. 
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ejectment,  including  in  writ  of  possession,  562. 
executors  and  administrators,  action  by   or  against,   786. 
forcible  entry  and   detainer  proceedings,   1715. 
forms, 

affidavit  on  motion  to  retax,  441. 

security  for  costs, 

affidavit    of   inability   to   furnish,    1652. 
affidavit   on   motion   for,   1652. 
bond,  1653. 
order  for,  1653. 
garnishment  proceedings,  885. 
guardians  ad  litem,  53. 
habeas  corpus,  919. 
instructions   to  jury   regarding,  948. 
issues,   award   in   case   of  several,   434. 
judgment,  nature  and  necessity  of,  427. 
justices  of  the  peace, 

appeal, 

award  of,  1097,  1098. 

payment  to  justice  as  condition,  1079. 

transfer  to  circuit  court  where  title  to  land  involved,  1035-1037. 
mandamus,  1228-1230. 

review  of  rulings  relating  to  costs,  1198. 
motions,  on  special,  1274. 
nonsuit,  involuntary,  1308. 
origin  of  right  to  recover,  427. 
payment  and  collection,  442. 
payment  into  court  to  avoid,  1350-1352. 
people,  civil  suits  in  name  of,  434. 
plaintiff,  right  to  recover,  428-431. 
probate  appeal,  costs  on,  1502. 
proceedings   to  construe   instruments,  426. 
prohibition,  on  writ  of,  1524. 
quo  warrnnto,  against  corporations,  on,  1555. 
replevin  bond  as  covering,  1610. 
security  for  costs, 

bond,  1653. 

judgment  and  execution,  1654. 

stay  pending  giving  of,  1652. 

time  for  motion,  1653. 

when  required,  1651. 
summary  proceedings,  in,  1730. 
supplementary  proceedings,  allowance  on,  1746. 
supreme  court,  1771. 

motion  costs,  1774. 
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COSTS — Continued. 

supreme  court— continued. 

printing,  1772. 

prolixity  of  record,   1756. 

rehearing,  costs  on,  1773. 

taxation  of,  practice  on,  1774. 
sureties,  judgment  and  execution  against,  703. 
taxation   of,  439,   441. 

appeal  from,  441. 

writ  of  error  to  review,  573. 
tender,  effect  on,  1778. 
writ  of  error,  on,  574,  648-655. 

COUNTERCLAIM 

garnishment,  right  to  set  off  claim  for  unliquidated  damages,  846. 

COUNTIES  ' 

actions  by  and  against,  443. 
execution  against  prohibited,  704. 
garnishment  proceedings  against,  826. 

service  of  writ  on,  843. 
process,  service  on,  343. 

COUNTS 

see  Declaration. 

COURT  REPORTERS 

see  Stenographers. 

COURTS 

chapter  on,  443-462. 
adjournments,  456. 
decisions, 

binding  effect  of,  460. 

divided  court,  461. 

foreign  or  federal  courts,  effect  of,  461. 
defined,  444. 

English  language,  proceedings  to  be  in,  459. 
judicial  power, 

in  what  courts  defined,  448. 

nature  of,  445. 
jurisdiction,  see  .Titrisdictign. 
mandamus  against,  1191-1199. 
publicity  of  proceedings,  460, 
record,  general  powers,  454. 
record  and  not   of  record,  449. 
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CO  UKTS— Continued. 

rules,  see  Rules  of  Court. 

seal,  459. 

Sundays  or  holidays,  proceedings  on,  457. 

terms,  455-457. 

changing  time  or  place,  457. 

commencing  on  holiday,  459. 

matters  undisposed  of  at  end  of,  456. 

supreme  court,  1751. 

COVENANT,  ACTION  OF 

abolition  of,  4G2. 
assumpsit, 

distinguished   from,  80. 

substitution  for,  15. 
defined,  461. 

general  issue  in,  at  common  law,  1435. 
right  at  common  law,  461. 

COVENANTS 

assignment,  liability  of  assignee,  1343, 
death  of  party  to,  parties  to  action,  1333. 

CREDITORS'   BILL 

supplementary  proceedings  at  law,  1742-1747. 

CRIER 

office  and  duties,  463, 

CRIMINAL  LAW 

"actions,"  criminal  prosecution  as  included,  13. 

CROPS 

execution, 

against  growing,  719. 
time  of  sale,  740. 

CROSS-EXAMINATION 

see  Witnesses. 

CURE  OF  ERROR 

aider  by  verdict, 

at  common  law,  41. 

by  statute,  41. 
instructions,  errors  in,  950. 
judgments,  irregularities,  amendment,  992. 
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CURE  OF  ERROR — Continued. 

misjoinder  of  causes  of  action,  962. 
pleading,  aider  by  verdict,  1480. 
remittitur,  effect  of,  639. 
striking  out  evidence,  1812. 

CURTESY 

waste,  action  for,  1886. 

CUSTOMS  OR  USAGES 

general  issue,  necessity  for  settinjr  up  in  notice  under,  1441. 

DAMAGES 

assumpsit,  special  counts,  allegation  of,  1394. 

attachment,  wrongful,   160. 

declaration,  statement   of,  1419. 

dower,  withholding,  520. 

ejectment,  recovery  of  mesne  profits,  551-555. 

excessiveness,  remittitur,  647. 

forms, 

offer  of  assessment,   1317. 

notice  of  acceptance,  1317. 
libel  and  slander,  1112. 

new  trial  on  ground  of  excessiveness  or  inadequacy,  1290. 
pleading, 

ad  damnum  clause,  amendment  of,  1470. 

amendment  of  declaration,  1469. 
quo  warranto,  recovery  on,  1547. 
replevin,  1620. 

assessment  of,  1622. 

recovery  by  defendant,  1621. 
summary   proceedings,   recovery   of   double   damages    on   restitution, 

1732.' 
survival  of  action  for,  2. 
trespass,  1789. 
unliquidated,  effect  on  right  to  attachment,  101. 

DAMS 

costs,  limitation  on  amount  in  action  for  erecting,  431. 

DAYS 

computation  of,  1781. 

DEAD  BODIES 

replevin,  not  subject  to,  1587. 
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DEATH 

abatement  on  ground  of,  see  Abatement  and  Revival. 

attorneys,  substitution  because  of,  180. 

forms,  motion   to   dismiss  for,   1429. 

garnishment  proceedings,  effect  of  death  of  party,  872. 

homesteads,  effect  of  death  of  owner,  928. 

joinder  of  statutory  action  with  action  under  Survival  Act,  958. 

limitation  of  actions, 

removal  of  disability  by  death,  1149. 

toll  by,  1151. 
party,  effect  on  writ  of  error,  see  Error,  Writ  of. 
party  to  contract,  parties  to  action  on,  1333. 
several  obligee,  parties  to  action  in  case  of,  1333. 
suggestion  of,  5. 
survival  of  actions,  1-5. 

distinguished  from  action  for  death,  3. 

DEATH  BY  WRONGFUL  ACT 

chapter   on,  464-466. 

Death  Act,  remedy  under,  465. 

Survival  Act,  remedy  under,  465. 

DEBT 

abolition   of,   467. 
assumpsit, 

distinguished   from,   80. 

substitution  for,  15. 
attachment,  unmatured  debt,  99. 
general  issue  in,  at  common  law,  1435,  1436. 
remedy  at  common  law,  467. 

DEBTORS 

see  Fraudulent  Debtors. 

DECEIT 

assumpsit,  right  to  recover  in,  84. 
survival  of  action  for,  2. 

DECISIONS 

binding  effect  of,  460. 
foreign  courts,  effect  of,  461. 

DECLARATION 

abandonment  of  special  count,  961. 
aflfidavit, 

actions  on  accounts,  1383. 

filing  with,   1383. 
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DEOIiARATION— Continued. 

amendment, 

ad  damnum  clause,  1470. 
after  attack  by  motion  or  notice,  1460. 
after  determination  of  motion  or  notice,  1461. 
appeal  from  justice  court,  1090-1092. 

cure   of  matters  under  substituted  practice  for  plea    in  abate- 
ment, 1431. 
ejectment,  538. 

Federal  Employers'  Liability  Act,  setting  up,  1235. 
general  rules,  see  Amendments. 
opportunity  to  answer,  1475. 
parties,  as  to,  1469. 
propriety  of  allowance,  1464-1466. 

setting  up  new  or  different  cause  of  action,  1466-1469. 
anticipating    defense,    1362. 
assumpsit, 

account  stated,  advisability  of  inserting  count  on,  1413. 
common  counts,  1395-1397. 
account  stated,  1401. 
indebitatus  counts,  1398. 
goods  sold,  1402-1405. 
real  property  sold,  1401. 
use  and  occupation,   1401. 
kinds,  1397. 

money  had  and  received,  1411-1413. 
money  lent,  1409. 
money  paid,   1409. 
quantum  meruit,  1399. 
quantum  valebat,  1400. 
work  and  materials,  1405-1408. 
kinds,  1386. 
special  counts,   1386. 

breach  of  contract,  1393. 
consideration,  1387-1389. 
damages,  1394. 
inducement,    1386. 

performance  of  conditions  precedent,  1392. 
promise  or  contract,  1390-1392. 
statutory  penalties  or  forfeitures,  1415. 
tort,  waiver  of,  1414. 
capias  ad  respondendum,  requisites,  370-376. 
cause  of  action,  statement  of,  1379. 
choice  as  to  form,  1370. 
circuit  court  rules  governing,  1371. 
commencement  of  action  by  filing  and  serving,  361-364. 
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DiiCLAKATION— Continued, 
conversion,  for,  1854. 
counts, 

election  between,  motion  to  compel,  14771480. 
necessity  for  separate,   1384. 

right  to  use  separate  where  but  one  cause  of  action,  1385. 
sufficiency   of  separate,  1385. 
demurrers,  and  procedure  substituted  therefor,  see  Demureebs  and  Sub- 
stituted Practice. 
dower,  ejectment  to  recover,  519. 
ejectment,  averments,  535-538. 
ex  delicto  actions, 

damages,  statement,  1419. 
elements   of   declaration,   1416. 
injury,  statement  of,  1418. 
plaintiff's  right  or  interest, 
averment  of,  1417. 

averment  where  consisting  of  duty  of  defendant,  1417. 
state  bar  association  forms,  1419. 
statement  of  matter  or  thing  affected,  1416. 
executors  or  administrators,  action  by,  782. 
false  imprisonment,  requisites,  801. 
filing,  1377, 

action   commenced   by  attachment,  92. 
time  for,  1377. 
forcible  entry  and  detainer,  unnecessary  in,  1714. 
forfeitures,  on,  803. 
formal  parts,  1372. 

commencement,  1374. 
conclusion,  1376. 

names  of  attorneys,  statement  of,  1376. 
statement  of  cause  of  action,  1375. 
title  of  court  and  term,  1373. 
venue,  1373. 
forms,  see  also  Forms. 

action  commenced  on  capias,  371. 
affidavit, 

alleging  amount  due  on  account,  1384. 
denying  amount  claimed,   1384. 
appeal  bond  from  justice  court,  count  on,  1097. 
assumpsit, 

common  counts,  1397. 

indebitatus  counts,  1398,  1399. 

goods  bargained  and  sold,  1405. 
goods  sold  and  delivered,  1404,  1405. 
use  and  occupation,  1401. 
work  and  materials,  1407,  1408. 
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DECIiAKATION— Continued, 
forms — continued. 

assumpsit — continued. 

common  counts — continued. 

money  had  and  received,  1413. 
money  lent,  1409. 
money  paid,  1410. 
quantum   meruit,   1400, 
quantum  valebat,  1400. 
improper  performance  of  contract,  1395. 
state  bar  association  forms,  1415. 
breach  of  covenant  in  lease,  action  for,  1106. 
commencement  of  declaration,  1374,  1375. 
conversion,  count  for,  1854,  1855. 
ejectment,  537,  538. 
ex  delicto  action, 

keeping  ferocious  dog,   1420. 
shooting  dog,  1420. 
executors  or  administrators,  action  by  or  against,  783. 
insurance  policy,  action  on,  951, 
judgment,  action  on,  1000. 
libel, 

bar  association  forms,  1113. 
directly  charging  plaintiff,  1115, 
logging  lien,  action  to  enforce,  1139. 
negligence, 

injury  at  railroad  crossing,  1281. 
maintaining  unsafe  stairway,  1281. 
running  train  over  crossing,  1281. 
next  friend,  in  action  by,  890. 
notice  to  plead  where  action  commenced  by,  363. 
nuisance,  action  for,  1312. 

pledges,   count   for  losing  pledged  goods,  1481. 
rent,  action  for,  1106. 
replevin,   1614. 

salary,  action  to  recover,  1235. 
sales, 

breach  of  warranty,  1646. 

sale  of  goods  by  sample,  1648. 
soundness   of    horse,    1649. 
warranty  of  right  to  sell,  1649. 
nondelivery  of  goods  sold,  1647. 
refusal  to  accept  goods  sold,  1646. 
slander, 

directly  accusing  plaintiff,  1114. 
indirectly  accusing  plaintiff,  1114. 
trade   or  profession,  1113. 


Index  2173 


[references  are  to  pages] 
DECIiARATION— Continued. 

forms — continued. 

trespass  on  land,  1791, 
general  rules  of  pleading,  see  Pleading. 
inconsistent  counts,  joinder  of,  961. 
indorsements,   1377. 
insurance,  action  on  policy,  950. 
joinder  of  counts,  ejectment,  539. 
judgment,  requisites  in  action  on,  1000. 
Judicature  Act,  suflBciency  under,  1370. 
libel  or  slander,  requisites,  1112,  1113. 
logging  lien,   action   to   enforce,   1139. 
malicious  prosecution,  action  for,  1175. 
mistake  in  basing  action  on  contract  or  tort,  1372. 
negligence, 

cross-declaration,  1282. 

negativing   contributory,   1282. 

setting  up,  1280. 
parties,  statement  of,  1380. 
place,  allegation  of,  1381, 
process,  correspondence  with,  1378. 
replevin,  1613. 

bond,  count  in  action  on,  1611. 
seduction,  action  for,  1656. 
service  of   in   ejectment,   535. 
signature,  1377. 

statutes,  causes  of  action  based  on,  1382. 
summary  proceedings,  unnecessary  in,  1727. 
time,  allegation  of,  1381. 
trespass,   requisites,   1789. 
trover,  1854. 

DECLARATIONS  OF  RIGHTS 

proceedings  to   obtain,   21. 
rules  governing,  977-979. 

DEEDS 

see  Execution. 

construction,  declaratory  judgments,  978. 

forms, 

order  on  proof  of  execution,  472, 

petition   to   prove  execution,  470, 

sheriff's  deed  on  mortgage  foreclosure,  1260. 

summons  in  proceeding  to  prove  execution,  470. 

mortgage  foreclosure,  on,   1258. 

proof  of  execution,  468-473. 
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DEFAULTS 

chapter  on,  473-485. 

acceptance  of  service,  proof  of  genuineness   of  signature,  353. 

defendants,  on  part  of,  477. 

discontinuance  as  to  defendants  not  in  default,  50S. 

effect,  474. 

ejectment,  judgment  by,  547. 

entry,  propriety,  474,  475. 

forms, 

affidavit  to  set  aside,  481,  482. 

ejectment,  judgment,  548. 

judgment  by,  476,  477. 

withdrawal  of  plea,  478. 

rule  for,  475,  476. 

rule  to  set  aside,  485. 
garnishment, 

claimants,  default  by,  868. 

when  may  be  entered,  858-861. 
mandamus  to  review  ruling  on  motion  to  set  aside,  1192. 
opening  and  setting  aside,  480-485. 

ejectment,  548. 
plea,  withdrawal  without  substitution,  478. 
proof  to  authorize  entry  of,  479. 
quo  warranto,  1553. 
reference  to  assess  damages,  480. 
replevin,  judgment   by,  1635. 
revivor,  nonappearance  after  notice  of,  7. 
rule  making  absolute,  480. 

DEFECTS 

cure  of,  see  Cure  op  Error. 
disregard  of  immaterial,  41. 

DEMURRERS  AND  SUBSTITUTED  PRACTICE 

amendment, 

after  attack  on  declaration,  1460. 

after  determination  of  motion  or  notice,  1461. 
demurrers, 

abolished,  1454. 

kinds  of,  1455. 

motion  to  dismiss,  1459. 

nature  of,  1455. 
i<(sues  of  law,  how  brought  on  for  hearing,  1796. 
motions  operating  as  demurrers, 

circumstances  under  which  should  be  interposed,  1458,  1459. 

effect  as  waiving  jurisdiction,  1457. 

time  for  filing,   1457. 
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DEMURRERS  AND  SUBSTITUTED  PRACTICE— Continued. 

notice  under  general  issue, 

sufficiency  in  law  cannot  be  questioned  by  motion,  1459. 

when  should  be  interposed,  1458,  1459. 
objection  to  part  of  declaration,  1460. 

proceedings  upon  determination  of  motion  or  notice,  1461. 
questions,  how  raised,  1454. 
sustaining  objections  not  bar  to  another  action,  1462. 

DEPOSITIONS 

chapter  on,  486-499. 
admissibility   in  general,  496-498. 
before  whom  taken,  488. 
commission, 

interrogatories,  492. 

notice  of  taking  under,  491. 

taking  under,  490. 
death  of  witness,  competency  of  adverse  party  not  affected,  1900. 
disposition  after  taking,  494. 
examination,  conduct  of,  49o. 

federal  court,  right  to  use  in  state  court  on  remand,  497. 
fees  for  taking,  498. 
filing,  time  for,  498. 
force  and  effect,  496. 
forms,  494. 

commission  to  take  testimony,  491. 

notice  of  taking,  489,  490. 
by  commission,  491. 
notice  of  taking,  488.  • 

objections,  493.  J 

after  return  of  deposition,  495. 
perpetuation  of  testimony,  496. 
proof  of  ground  stated  in  notice,  497. 
right  of  either  party  to  introduce  at  trial,  497. 
right  to  take  in  pending  proceedings,  487. 
statutes  governing,  487. 
stipulation,  taking  by,  496. 

sworn  to  before  notary,  admission  on  stipulation,  28. 
taken  in  another  action,  right  to  use,  498. 
testimony,  writing  or  transcribing,  signature,  49.3. 
witnesses, 

authority  to  compel  attendance  and  testimony,  490,  492. 

compelling  attendance  at  trial  notwithstanding  taking  of,  497. 
Workmen's  Compensation  Act,  taking  in  proceedings  under,  1961. 
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DETINUE 

nature  of  action,  ex  contractu  or  ex  delicto,  499-500. 
remedy  at  common  law,  499. 

DICTA 

effect  of,  460, 

DIRECTED  VERDICT 

"charge"  as  including,  309. 

defendants,  granting  as  to  one  or  more,  1828. 

evidence,  consideration  of,  on  motion  for,  1821-1824. 

exceptions  unnecessary,  1829. 

facts  uncontroverted,  motion  in  case  of,  1824. 

motion  for, 

after  plaintiff's  opening  statement,  1826. 

by  both  parties,  1824. 

decision  of  motion,  time  for,  1827. 

grounds  for  decision,  statement  of,  1828. 

time  for,  1825. 
propriety,  1819-1824. 

DISBARMENT 

procedure,  165. 

DISCONTINUANCE 

chapter  on,  501-510. 

arbitration,  submission  to,  as  effecting,  58,  68. 

attorneys,  necessity  for  consent  of,  177. 

costs,  payment  as  prerequisite,  503. 

defined,  414. 

dismissal,  power  to  order  as  to  any  defendant,  509. 

effect,  504. 

forms, 

judgment  on  voluntary  nonsuit  on  jury  trial,  503, 

rule  to  discontinue,  502,  503. 
garnishment  proceedings,  871-875. 
justice  courts, 

appeals, 

discontinuance  of,  509. 
right  of  plaintiff  to  take,  1086. 
limitation  of  actions  after,  1152, 
part  of  defendants,  505-508. 

actions  ex  delicto,  509. 

where  others  are  in  default,  508. 
replevin,  1618. 

judgment  on,  1636. 

setting  aside  service  of  writ  as  constituting,  1613. 
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DISCONTINUANCE— Continued. 
right  to  submit  to,  501. 

set-off  or  recoupment,  precluded  after  notice  of,  1674. 
setting  aside  nonsuit,  510. 
waiver  of  nonsuit,  510. 
withdrawal  of  part  of  claim,  503. 

DISCOVERY  AND  INSPECTION 

chapter  on,  511-515. 

application,  511. 

grounds,  511. 

order,  effect  as  stay,  vacation,  disobedience,  514. 

petition,   contents,   513. 

power  to  compel,  511. 

production  of  papers,  effect,  515. 

refusal,  grounds,  512. 

rule  or  order,  513. 

DISMISSAL 

see  Error,  Writ  or. 

adequacy  of  legal  remedy,  20. 

case  made,  269. 

certiorari  proceedings,  298. 

demurrer,  motion  to  dismiss  operating  as,  1457-1462. 

forms, 

judgment  on  motion,  986. 

motions  for,   1429-1431. 
garnishment   proceedings,   871-875. 

issues  of  law  raised  by  motion,  how  brought  on  for  hearing,  1796. 
limitation  of  actions,  new  action  after,  1152. 
motion  for,  practice  as  to,  1431. 
power  to  order  as  to  any  defendant,  509. 
refusal   of   plaintiff   to   testify,    1896. 
replevin,  1612. 
want  of  prosecution,  515-517. 

DIVORCE 

see  Alimony. 

witnesses,  incompetency  as  not  removed  by,  1904. 

DOGS 

ferocious,  count  for  keeping,  1420. 
shooting,  declaration  charging,   1420. 

DOWER 

admeasurement,  power  to  submit  to  arbitration,  57. 
II  Abbott— 6S 
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DOWER — Continued. 

ejectment  to  recover,  518-521. 

against   tenant   in   dower,   validity   against   remainderman,   549. 
forms, 

count  in  ejectment,  519. 

oath   of  commissioners   to  admeasure,   1314. 
unassigned  interest,  not  defense  to  ejectment,  533. 
waste,  action  for,  1886. 

DURESS 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 
notice  under  general  issue,  requisites,  522. 

EJECTMENT 

see  also  Summary  Proceedings. 
chapter  on,  522-563. 
abatement  of  action,  541. 
action, 

commencement  of,  535. 

nature  of  statutory,  528. 

when  lies  under  statute,  526. 
corporations,  against,  425. 
costs,  right  of  plaintiff  to  recover,  428. 
declaration, 

amendment,  538. 

averments,   535-538. 

joinder  of  counts,  539. 
defenses,  531-533. 

setting  up  in  plea,  540. 
dower,  recovery  by,  518-521. 
exclusiveness  of  remedy,  529. 
execution,  561. 

in  favor  of  defendant,  563. 
forms, 

declaration,  537,  538. 

dower,  count  to  recover,  519. 

judgment,  546,  547. 
default,  548. 

notice  of  lis  pendens,  541. 

notice  to  plead  to  suggestion  of  damages,  553. 

suggestion  of  claim  for  rents  and  profits,  552. 

writ  of  possession,  562. 
return,  563. 
history  of  remedy,  523-525.  ( 

improvements,  recovery  of  compensation   for,   556-561. 
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EJ  ±:CTMENT— Oontinued. 

jiuiginent,  345-547. 

tonclusiveneas,  548. 

default,  547. 

filing  and  recording,  550. 

vacation  of,  548. 
lis  pendens,  notice  of,  541. 
mesne  profits,  recovery  of,  551-555. 
mortgagee,  by,  527. 
new  trial,  563,  1284,  1285. 
parties, 

election  between  defendants,  534, 

who  may  be  sued,  533. 

who  may  sue,  529-531, 
plea,  averments,  539,  540. 

retention  of  action  under  Judicature  Act,  14, 
statutory  provisions,  525. 
summons, 

commencement  of  action  by,  355. 

service  of,  359. 
survey,  order  for,  534. 
title,  sufficiency  to  sustain,  529-531. 
verdict,  543-545. 
writ  of  possession,  561. 

ELECTION  OF  REMEDIES 

acts  constituting,  564-566. 

defined,  563. 

essentials  to  election,  564. 

mistake  of  remedy  distinguished,  565. 

waiver   of  tort,  86. 

ELECTIONS 

constitutional  amendments  and  other  propositions,  quo  warranto  to 
review,  1532. 

ELECTORS 

arrest,  privilege  from,  368. 

EMINENT  DOMAIN 

certiorari  to  review  proceedings,  275. 

circuit  court  commissioners,  power  to  act,  312. 

venue,  change  of,  303. 

ENGLISH  LANOUAOE 

judicial  proceeilings  to  be  in,  459. 
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ENTIRETY,  ESTATES  BY 

execution,  levy  against,  726. 

EQUITY 

arbitration  proceedings,  jurisdiction  over,  68. 

circuit  courts  as  chancery  courts,  323. 

laches,  bar   of  limitations,   1144, 

new  trial,  motion  for,  as  affecting  equitable  remedy,  1287. 

stay  of  equitable  proceeding  pending  legal  action,  or  vice  versa,  1685. 

supreme  court,  jurisdiction  of,  1749. 

transfer  of  cause  to  law,  19. 

ERROR 

cure  of,  see  Cure  of  Error. 
disregard  of  immaterial,  41. 

ERROR,  WRIT  OF 

see  also  Bill  of  Exceptions. 
chapter  on,  567-657. 

abstract  of  record,  settlement  of,  217. 
affirmance,  642. 

partial,  647. 

procedure    after,    655. 

remittitur,  647. 
agreement  as  to  finality  of  judgment  as  precluding,  581. 
amendments  after  reversal,  1472. 
assignments  of  error,  72-78,  598. 

reference  to  record,  632. 
attachment,  review  of  order  in  dissolution  proceedings  by,  158. 
award  on  arbitration,  procedure  to  review,  66. 
bond,  state  need  not  give,  1683. 
briefs, 

printing,  requisites,   1755. 

review  as  confined  by,  610. 
calendar,  placing  cause  on,  599. 
case  made, 

election  between,  261. 

writ  unnecessary  for  removal,  260. 
consolidation  of  causes,  609. 
continuance  of  original  suit,  writ  as,  572. 
coram  nobis,  569. 
costs,  648. 

affirmance,  on,  651. 

damages  for  delay  and  vexation,  652. 

discretion  as  to,  648. 

dismissal,  on,  654. 

reversal,  on,  649. 
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EKKOR,  WRIT  OF— Continued, 

court  from  which   may  issue,  570. 
courts  to  which  may  issue,  571. 
death  of  party, 

effect  of,  582. 

effect  on  time  for  bringing  writ,  585. 

notice  of  issuance,  583. 
defined,  568. 
dismissal,  600. 

calendar  practice,  604. 

effect  of,  604. 
■failure  to  return  writ  or  assign  error,  601. 

lapse  of  time  for  suing  out,  586. 

motion  papers,  603. 

notice   of  motion,  603. 

reinstatement  after,  605. 

time  for  motion,  603. 

voluntary,  605. 
entitling  cause,  594. 
errors,  who  may  allege,  605. 
estoppel  to  claim  error,  606. 
evidence,  consideration   of  weight   of,   617-621. 
exception, 

necessity,  626,  691-694. 

ruling,   necessity   for,   694. 

time  for,  694. 
forms, 

aflSrmance,  judgment  of,  643. 

certificate  of  stay,  594. 

hearing,  notice  of,   1758. 

notice, 

filing  of  bond,  593. 

issuance  of  writ,  589. 

to  co-party  to  join  in,  584. 

praecipe  for  writ,  587. 

requisites  of  writ,  587. 

return,  590. 

reversal,  judgment  of,  643. 

stay  bond,  592. 

writ,  588. 
habeas  corpus,  does  not  lie  to  review,  920. 
harmless   error,   637-642. 
hearing,  notice  of,  1758. 
invited  error,  607. 
issuance  as  matter  of  course,  571. 
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ERROR,  WRIT  OF— Continued. 

judgment, 

on  review,  642. 

payment,  effect  on  right  to  review,  608. 

review  of  proceedings  after,  610. 
judgments   reviewable,   572. 

appeals  from  justices  of  the  peace,  580. 

finality,  574. 

probate  appeals,  579. 

proceedings  according  to  course  of  common  law,  577. 
justices  of  the  peace, 

decision  on  application  for  dilatory  appeal,  review  on,  1070. 

dismissal  of  appeal  from,  review  of,  1194. 

judgment  filed  in  circuit  court  not  reviewable  on,  1045. 
law  of  the  case,  634. 
mandamus, 

granting  or  denying  not  reviewable  on,  1231. 

or  error  as  appropriate  remedy,  1194-1196. 

remedy  by  error  as  barring,  1193. 
nature  of,  568. 
new  trial, 

necessity  for  motion  to  preserve  question  for  review,  1300. 

ordering  on  reversal,  644. 

review  of  order  on,  1305. 

refusal  to  state  reasons  on  denial,  1305. 
notice,  hearing,  599. 
notice  of  issuance,  588. 

where  party  dies  after  judgment,  583. 
parties, 

by  and  against  whom  should  be  brought,  581-583. 

part  of  several  parties,  583,  584. 

reversal  as  to  some  and  affirmance  as  to  others,  648, 
prejudicial  error,  637-642. 
presumptions,  support  of  judgment  by,  634. 
procedure  to  obtain,  586. 
propriety  of,  572. 
record,  595. 

amendment,   596-598. 

index,  630,  632. 

necessity  for  purporting  to  contain  all  evidence,  619. 

preparation,  printing  and  service,  1754-1758. 

reference  to  place  in,  where  error  occurs,  632. 

requisites,  628-630. 
refusal,  statement  of  reasons,  request,  632. 
rehearing,  1767-1770. 
release  of  error  by  one  party,  effect  as  to  others,  648. 
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ERBOB,  WBIT  OF— Continued. 

remittitur,  cure  of  error  by,  639. 
return  of  writ,  589. 

extension  of  time,  590. 
reversal, 

errors  warranting,  636-642. 

limitation  of  actions  after,  1153. 

new  trial,  ordering  on,  644. 

partial,  647. 

procedure  after,  655. 

propriety   of,   642. 
review, 

constitutional  questions,  634. 

discretion  of  lower  court,  612. 

fact  questions,  581. 

interlocutory   orders,   611. 

questions  decided  on  prior  review,  634. 

questions  not  necessary  to  be  decided,  633. 

questions  of  fact,  614. 

record  as  limiting,  628. 

refusal   of  new  trial,  630. 

scope  of,  609. 
saving  questions  for  review,  621. 
scope  of,  572. 
service  of  papers,  1661. 
stay, 

after   return   of   writ,   594. 

bond,  590-594. 
summary  proceedings,  review  in  supreme  court,  1738. 
supersedeas,  settlement  of  bill  of  exceptions,  stay  to  permit,  222. 
supreme  court, 

jurisdiction  to  issue,  1748. 

practice  in  generally,  see  Supreme  Court. 
time  for  suing  out,  584-586. 
waiver  of  error,  607. 

ESCAPE 

capias  ad  satisfaciendum,  on,  776. 
forms, 

capias  ad  satisfaciendum,  count  against  sheriff,  777. 

count  against  sheriff  for,  657. 
liability  of  sheriff,  657. 

ESTATES  OF  DECEDENTS 

appeal  from  probate  court,  1487-1504. 

appeals,  writ  of  error  to  review,  579,  '  ' 
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ESTATES  OF  DECEDENTS— Continued, 
commissioners  on  claims, 
appeal  from, 

bond,  1505,  1506. 

decisions  appealable,  1506. 

filing  copy  of  record  in  circuit  court,  1507. 

judgment,  1510. 

notice  of,  1506. 

proceedings  after  perfecting,  1508-1510. 

time  for  taking,  1504. 

who  may  take,   1504. 
execution  against,  723. 
execution  against  heirs,  etc.,  704. 

ESTOPPEL 

defense  of,  658. 

error,  estoppel  to  allege,  606. 

forms,  notice  under  general  issue,  658,  659. 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 

limitation  of  actions,  estoppel  to  urge,  1146. 

EVIDENCE 

chapter  on,  659-691. 

account,  copy  of,  affidavit,  689,  690. 

allegation  of  matters  of,  1363. 

association,  affidavit  as  evidence  of  existence,  690. 

attachment  proceedings,  152. 

best, 

classification  of  writings,  670. 

collateral   facts,   674. 

existence  of  writing  disputed,  674. 

writings   embodying  contract,  671. 

writings  required  by  law,  670. 
bill  of  particulars,  effect  as  restricting  or  enlarging,  233. 
books  of  account,  684-688. 

statutory  extension   of  principle,   688. 
burden  of  proof,  see  Burden  of  Proof. 
certificate  of  sale  on  execution,  admission  of,  680. 
certified  copies, 

certificate  of  sale  on  execution,  680. 

foreign  judicial  proceedings,  678. 

justices  of  the  peace,  proceedings  before,  679. 

orders,  judgments,  etc.,  678. 

public  records,  677. 
common   law  of  other  states,  proof  of,   676. 
competency  of  witnesses,  see  Witnesses. 
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EVIDENCE— Continued, 

conveyances  and  instruments  entitled  to  be  recorded,  681. 

corporation,  proof  of  existence,  424. 

courts, 

foreign,  proof  of  records  and  proceedings,  678. 

records  and  proceedings  of,  proof  of,  677. 
deeds,  proof  of  execution,  468-473. 

documents,  proceedings  to  procure  admission  of  genuineness,  665. 
erroneous  rulings,  whether  harmless  or  prejudicial,  641; 
experiments,  662. 
expert  testimony,  1920-1923. 
forms,  notice  to  produce,  668. 
garnishment,  trial  of  statutory  issue,  865. 
handwriting,  comparison,  664. 
impeaching  evidence  not  primary,  1945. 
incriminating,  privilege  as  to,  1935. 
inspection  of  persons  and  things,  660. 
judicial  notice,  see  Judicial  Notice. 
justices  of  the  peace, 

foreign,  proof  of  proceedings  before,  680. 

proof  of  proceedings  before,  679. 
laws,  constitution  and  resolutions, 

foreign,  675. 

local,  675. 
notice  to  produce  papers,  665. 

accrual  of  right,  669. 

effect  of  production,  670, 

effect  of  refusal  to  produce,  667. 

form   and  requisites,   668. 

service,  669. 

unnecessary,  when,  666. 
objections  to,  1806-1815. 

insufficiency  of  bill  of  exceptions,  230. 
offer  of  proof,  1803-1805. 
opinions,  1918-1920. 
order  of  proof,  1802. 
ordinances,  proof  of,  676. 
parol, 

purpose  or  intent  of  instrument,  674. 

written  contracts,  672-674. 
partnership,  affidavit  as  evidence  of  existence,  690. 
physical  examination,  power  to  require,  660. 
preponderance,  instruction  to  jury  on,  948,  949. 
public  books  and  records,  677. 
publication,  proof  of,  681. 
record,   instruments   entitled   to,   681. 
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EVIDENCE— Continued. 

reopening  case  for  further  proof,  1805, 

replevin  proceedings,  in,  1616. 

striking  out,  1811-1815. 

subscribing  witnesses,  necessity  for  testimony  of,  682. 

view,  662, 

wills  as,  684. 

witnesses,  competency  and  examination,  see  Witnesses. 

Workmen's  Compensation  Act,  proceedings  under,  1961. 

EXCEPTIONS 

chapter  on,  691-695. 

bill  of,  see  Bill  op  Exceptions. 

directed  verdict,  unnecessary  in  ease  of,  1829. 

findings,  exceptions  to,  1882, 

forms, 

finding-  of  court,  exception  to,  1883. 

referee's  conclusions  of  law,  1566. 
necessity  for,  626,  691-694. 

new  trial,  necessity  for,  to  review  order,  1306. 
ruling,  necessity  for,  694. 
theory  and  practice  relative  to,  205, 
time  for,  694. 
unnecessary,  when,  1809, 

EXECUTION 

see  also  Exemptions;  Homesteads, 

chapter  on,  695-780. 

against  whom  may  issue,  703. 

alias  and  pluries  writs,  712, 

amendment,  708. 

attachment,  actions  commenced  by,  711. 

attachment  proceedings,  issuance  in,  158,  159. 

award  on  arbitration,  enforcement  by,  66. 

bill  in  aid,  737. 

body,  see  Capias  ad  Satisfaciendum. 

certificate  of  sale,  admission  in  evidence,  680. 

circuit  court  commissioners,  power  to  issue  for  costs,  312. 

corporations,  levy  against,  425. 

costs,  against  security  for,  1654. 

counties,  simultaneous  writs  to  different,  701. 

death  of  party,  revival  as  prerequisite,  5. 

disinterested   person,  service  by,  702. 

ejectment, 

in   favor  of  defendant,  563. 

writ  of  possession,  561.  .  ' 
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EXECUTION— Continued. 

equity  of  redemption,  right  to  subject  to,  1266. 

fieri  facias,  701. 

forms, 

against  garnishee,  886. 

certificate  of  sale,  74!>. 
indorsement  on,  750. 

fieri  facias,  709,  710. 

indemnity  bond,  734. 

notice  of  levy,  730. 

notice  of  sale,  742,  743. 

replevin,  in,  1639,  1640. 

requisites,  707. 

returns,  754-756. 

sheriff's  deed,   767. 
fraudulent    debtors,   proceedings   against,   see   Fraudulent   Debtors. 
garnishment  proceedings,  in,  882,  8S6. 
indemnity  bonds,  733. 
indorsement, 

by  oflBcer  of  time  of  receipt,  704. 

limiting  officer  in  manner  of  service,  710. 
justices  of  the  peace, 

issuance  on  transcript  in  circuit  court,  1042. 

issuance  or  certiorari  to  review  judgment,  1063. 
levy, 

completion  where  commenced  before  return  day,  733. 

defined,  727. 

effect,  729. 

excessive,  remedy  and  effect,  732. 

manner  of  making,  727,  729. 

notice  of,  729. 

real  estate,  735. 

effect  on  leasehold  interests,  736. 

property  as  bound  from  time  of,  712. 

real  property,  duration,  737. 

sufficiency,  727. 

time  for,  729,  733. 

waiver  or  abandonment,  738. 
lien,  real  property,  duration,  737. 
logging  lien,  action  to  enforce,  1140. 
mechanic's  lion  on  personalty,  enforcement  by,  1121. 
mortgaged  goods,  levy  on,  730. 
mortgaged  property,  indorsement,   712. 
partnership,  against,  1348. 
payment,  768. 
priority,  735.  , 
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EXECUTION— Continued. 

property  subject  to  levy,  713. 

abstract  books,  720. 

assignments  for  benefit  of  creditors,  722. 

choses  in  action,  720. 

coin   and   other  money,   714. 

copyrights,  719. 

corporate  stock,  721. 

custodia  legis,  property  in,  724. 

equity  of  redemption,  725. 

estate  by  the  entirety,  726. 

estate  of  decedent,  723. 

estates  in  joint  tenancy  or  in  common,  726. 

franchises,  723. 

gro\\dng  crops,  719. 

leasehold  interests,  725. 

manuscripts,   719. 

mortgaged  goods,  714. 

mortgagee's  interest,   718. 

partnership  property,  718. 

pledged  goods,  714. 

public  use,  property  devoted  to,  722. 

real  property,  724. 

trust  and  other  equitable  estates,  718. 
public  oflScer,  indorsement  on  writ  against,  711. 
real  property,  presumption  that  chattels  could  not  be  found,  709. 
redemption, 

acquiring  purchaser's  rights  in  mortgaged  premises,  764. 

after  one  year  and  within  fifteen  months,  760. 

creditors,  by  second  or  other,  762. 

effect  of  on  sale  and  certificate,  760. 

evidence  of  right  to  acquire  purchaser's  interest,  764. 

leaseholds,  760. 

part   owners,  heirs   or   devisees  by,   759. 

right    of   plaintiff   to    acquire    purchaser's     interest     except     as 
creditor,  763. 

undivided  shares,  by  owner  of,  759. 

who  may  make,  758. 

within  one  year,  757. 
replevin, 

issuance  in,  1638. 

principal  and  sureties  on  bond,  against,  1640. 

right  of  purchaser  to  bring,  1584. 

right  to  bring  to  recover  property  seized,  1579,  1587. 
return, 

conclusiveness,  75(5. 
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EXECUTION— Oontinued. 

return — continued. 

effect   of  insufficiency,  757. 

necessity  as  to  body,  before  levy  on  property,  701. 

necessity  for,  753. 

setting  aside,  756. 

sufficiency  of,  753. 

time  for  making,  756. 

who  may  make,  753. 
returnable,  when,  700. 
sale,  739. 

caring  for  property  before,  duty  of  officer,  731. 

cash  or  credit,  745. 

certificate  of,  747. 

conduct  of,  744. 

disposition  of  surplus  moneys,  751. 

irregularities  affecting  validity,  752. 

notice  of,  741, 

perishable  property,  744. 

place  of,  741. 

postponement  or  adjournment,  743. 

price,  744. 

protection  of  purchaser  against  loss  through  irregularities,  750. 

real  estate  in  parcels,  746. 

resale  on  refusal  of  purchaser  to  take  or  pay,  751. 

setting  aside,  752. 

summary  proceedings  to  obtain  possession,  1718. 

time  of,  740. 

title  and  rights  of  purchaser,  750. 

where  writs  issued  to  different  counties,  701. 
satisfaction,  certificate  of,  769. 
sequential  in  special  cases,  713. 
service, 

begun  by  one  and  completed  by  another  officer,  706. 

duty  of  officers,   704. 

protection   of   officers,   705. 
set-off  of,  705. 
sheriff's  deed, 

necessity  for,  765. 

right  to,  765. 

time  for  taking  and  recording,  768. 
summary  proceedings,  in,  1741. 
supplementary  proceedings,  1742-1747. 
third   persons,   claims   of,    739. 
time  for  issuance,  698-700. 
waste, 

action   for,   1887. 

extent  of  use  permitted  without  liability  for,  1888,  1889. 
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EXECUTION   OF   INSTRUMENTS 

affidavit   denying,  1446-1450. 

EXECUTORS  AND  ADMINISTRATORS 

chapter  on,  780-786. 
actions  against,  784. 

substitution  as  defendants,  785. 
actions  by,  780. 

appeal  from  probate  court,  1487-1504. 
commissioners   on   claims,   appeal   from,   1504-1510. 
costs  in  action  by  or  against,  786. 

creditors,  right  to  appointment  upon  revival  of  action,  8. 
^ecution, 

against,  704,  723. 

in  action   by  or  against,  786. 
forms, 

declaration    in    action   by    or    against,    78.3. 

judgment  for  plaintiff  against,  786. 
justices  of  the  peace  without  jurisdiction  over  action  against,  1029. 
set-off, 

against,   1672. 

in   action   by,   784. 
special    administrator,   right   to   sue,    782. 
survival  of  actions,  right  to  sue  on  action  accruing  during  lifetime 

of  decedent,  3. 
writ  of  error,  right  to  bring,  582. 

EXEMPTIONS 

see  also  Homesteads. 
chapter  on,  787-799. 
appraisal,  797, 
arrest, 

attorneys'  privilege  from,  167. 

on    capias   ad    respondendum,   367-370. 
compensation   awarded   under   Workmen's    Compensation   Act,   1965. 
constitutional   provision,   787. 

construction  and  operation  of  statutes  in  general,   787. 
evidence,  admissibility  to  rebut  alleged  fraudulent  transfer,  152. 
garnishment, 

of  exempt  property  precluded,  832. 

statement  of,  in  garnishee's  disclosure,  847. 
insurance,    793. 
jury   service,   1009. 

attorneys,   168. 
levy  where  part  of  property  exempt,  794. 
mortgage  or  other  lien,  consent  of  wife,  799. 
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EXEMPTIONS— Continued. 

officer 's  duty  to  protect  debtor,  796. 

partners,  enforcement,  1348. 

persons   entitled    to    assert,    789. 

proceeds  of  exempt  property,  793. 

property  exempted,  789-793. 

residence,  necessity,  788. 

selection  of  specific  property^  797. 

service  of  process,  345. 

statutory  basis,  787. 

time  for  making  inventory  and  appraisal,  797. 

transfer  of  exempt   property,   798. 

waiver  of,  798. 

EXPERIMENTS 

power   to   permit    in    court,   662. 

EXPRESS  COMPANIES 

venue  of  actions  against,  1860. 

EXTRADITION 

exemption  of  extradited  person  from  service  of  process,  345. 

FALSE  ARREST 

liability  for  arrest  of  exempted  persons  on  capias,  369, 

FALSE  IMPRISONMENT 

costs,  limitations  on  amount,  431. 

justices  of  the  peace  without  jurisdiction,  1029. 

malicious  prosecution,  joinder  of  action  for,  958. 

nature  and  elements  of  action,  800. 

pleading,  amendment  of  declaration,  1467. 

slander,  joinder  of  action  for,  958. 

survival  of  action  for,  2. 

FEDERAL  COURTS 

action  in,  as  election  of  remedy,  566. 

depositions  taken  in,  right  to  use  in  state  court  on  remand,  497. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT 

pleading,  amendment  of  declaration  setting  up,  1235,  1468. 

FEES 

chapter  on,  801,  802. 
appraisers,  attachment,  122. 
clerk  of  supreme  court,  326. 
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depositions,  taking,  498. 

habeas  corpus,  tender  of,  907. 

register  of  deeds,  filing  certificate  on  writ  of  attachment,  126. 

witnesses,  1895. 

FINDINGS 

chapter  on,  1876-1883. 

construction,  1879. 

exceptions  to,  1882. 

fact  and  law,  findings  on,  1877. 

filing  of,  1877. 

form  of,  1880. 

exception  to  findings,  1883. 
preparation  by  counsel,  1879. 
replevin,  in,  1619. 
special, 

amendments,  duty  to  propose,  1881. 

effect  of  failure  to  find  specially,  1878. 

form  of  special  findings,  1878. 

requisites,   1879. 

settlement,  practice  on,  1881. 
special  verdict,  treated  as,  1880. 
time  for  decision,  1876. 

FINES 

recovery  of,  802. 

FORCIBLE  ENTRY  AND  DETAINER 

see  Summary  Proceedings  to  Kecover  Possession  of  Land. 

FOREIGN  CORPORATIONS 

see  Corporations. 

FORFEITURES 

assumpsit  to  recover,  82. 
recovery  of,  803. 

FORMER  ADJUDICATION 

see  Res  Adjudicata. 

writ  of  error,  questions  decided  on  prior  writ,  634. 

FORMS 

accord  and  satisfaction,  notice  of  under  general  issue,  9,   10. 
account, 

affidavit, 

allegation  of  amount  due,  1384. 

denial  of  amount  claimed,  1384. 
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account  stated,  notice  under  general  issue,  11. 
administrators,  declaration  in  action  by  or  against,  783. 
aflSdavit   of  merits,  24. 
agents, 

declaration, 

del  credere  agent  sued  on  guaranty,  32. 

disobedience  of  orders  as  to  sale  and  failure  to  account,  31. 
failure  to  account  for  goods  received  for  sale,  31. 
failure  to  follow  instructions,  30. 
failure  to  sell  goods  received  for  sale,  as  ordered,  30. 
failure  to  use  care  in  collecting  money,  33. 
another  action  pending,  motion  to  dismiss  on  ground  of,  48.^" 
arbitration,  submission  to,  57. 
assault  and  battery, 

count  by  husband  for  assault  on  wife,  70. 
count  joining  false  imprisonment,  70. 
declaration,  69. 

riding  or  driving  against  plaintiff,  70. 
running  carriage  against  plaintiff's  carriage,  71. 
assignment  of  errors,  219. 
assumpsit, 

common  counts,   1397. 

indebitatus  counts,  1398,  1399. 

goods  bargained  and  sold,  1405. 
goods  sold  and  delivered,  1404,  1405, 
use  and  occupation,  1401. 
work  and  materials,  1407,  1408. 
insimul  computassent,  10. 
money  had  and  received,  1413. 
money  lent,  1409. 
money  paid,  1410. 
quantum  meruit,  1400. 
quantum  valebat,  1400. 
declaration, 

book  account,  10. 

improper  performance  of  contract,  1395. 
state  bar  association  forms,  1415. 
attachment, 
affidavit, 

ex  contractu  action  commenced  by  attachment,  106. 
ex  delicto  action,  103. 
logging  lien,  action  to  enforce,  1135. 
publication  of  notice,  134. 
unmatured  debt,  101. 
writ  against  domestic  corporation,  115. 
II  Abbott— 69 
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attachment — continued, 
appraisement,  122. 
appraisers,  oath  of,  122. 
bond, 

discharge  of  property,  13S. 
release  of  property  in  log-lien  suit,  139. 
certificate  upon  copy  of  writ  for  deposit  with  register  of  deeds, 

126. 
citation   on   petition   for   dissolution,    149. 
notice  of,  134. 
oath  of  appraisers,  1313. 
order, 

dissolving,  154. 
ex  delicto  action,  103. 

indorsed  on  writ  on  unmatured  debt,  101. 
sale  of  perishable  property,  131. 
petition  for  dissolution,  147. 
return,  136. 
writ,  120. 

ex  contractu  action  commenced  by  summons  or  declaration, 

97. 
ex    delicto     action    commenced    by     summons    or     declara- 
tion, 98. 
logging  lien,  action  to  enforce,  1134. 
attorneys, 

consent  to  substitution,   180. 
count  against  for  negligence,  174,  175. 
notice  of  substitution,  ISO. 
rule  for  substitution  by  consent,  180. 
auditors,  oath,  1314. 
award   on  arbitration,  61. 
bail, 

affidavit, 

for  rule  to  perfect  special,  192. 
of  notice  of  service  of  rule  for  special  bail,  193. 
appearance  bond,  183. 
assignment  of  bond  by  sheriff,  189. 
commitment  to  be  indorsed  on  bail  piece,  197. 
count  on  appearance  bail,  189. 
justification  of  special,  187. 
notice, 

of  exceptions  to  special,  187. 

of  perfecting  special,  187. 

of  rule  to  sheriff  to  put  in  and  perfect  special,  192. 

of  special,  186. 
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bail — continued. 

order,  ' 

exonerating  bail  to  be  indorsed  on  bail  piece,  197. 
to  show  cause  why  bail  should  not  be  exonerated,  197. 
piece  to  be  delivered  to  sheriff,  184. 
piece  to  be  delivered  to  special  bail,  185. 
recognizance,  185. 
rule, 

for  attacliniout  for  failure  to  put  in  and  perfect  special,  193. 
to  sheriff  to  put  in  and  perfect,  192. 
bailment, 
count, 

against  bailee  for  not  re-delivering  goods  bailed,  200. 
against  hirer  of  horse, 

for  deviation  in  journey,  201. 
for  negligence,   201. 
against  watch  repairer  for  negligence   and  breach  of  duty, 

202. 
in  case  against  bailee  for  negligence,  200. 
bill  of  exceptions,  215. 

notice  of  settlement,  219. 

stenographer's  certificate   of  order  for  transcript  of  testimony, 
210. 
bill  of  particulars,  229. 
demand  for,  228. 

of  set-off,  229. 
notice   of  retainer  and   demand  for,   229. 
set-off,  229. 
bills  and  notes, 
declaration, 

by   indorsee    against   indorser,   235. 
by  payee  against  makei*,  235. 
on  bill  of  exchange,  236. 
bonds, 

count  on  bond, 

with  condition  other  than  money  payment,  241. 
without  condition,  241. 
declaration  on  fidelity,  241. 
breach  of  marriage  promise, 
count, 

on  refusal  and  marriage  to  another,  243. 
on  refusal  to  marry  within  reasonable  time,  242. 
refusal  on  request,  242. 
brokers,  count  against  shipping  broker  for  breach  of  duty,  24fl. 
ralendar,  notice  of  placing  cause  on,  1796. 
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capias  ad  respondendum, 
affidavit,  371. 

ex  delicto,  373. 
declaration,  371. 
writ,  377. 
capias  ad  satisfaciendum, 

escape,  count  against  sheriff,  777. 
writ,  773,  774. 
carriers, 

declaration, 

case  for  injuring  goods,  252. 
case  for  losing  goods,  252. 
injuring  or  losing  goods,  251. 
injury  to  goods,  251. 
negligence  of  owner  of  vessel,  253. 
case  made, 

after  judgment,  263. 
certificate  of  clerk,  265. 
notice  of  filing  in  supreme  court,  265. 
certiorari, 

judgment, 

affirmance,  295, 
reversal,  296. 
justices  of  the  peace,  writ  from  circuit  court,  see  subhead  Jus- 
tices of  the  Peace,  post, 
writ, 

from  supreme  court,  287. 
inquiry  into  cause  of  detention,  906. 
change  of  venue, 
affidavit,  306. 
order  denying,  308. 
order  for,  308. 
cognovit,  in  assumpsit,  331. 
consolidation  of  actions,  affidavit,  390. 
contempt, 
order, 

punishing  for,  407. 
to  show  cause,  401. 
continuance, 

affidavit,  417. 
order  for,  419. 
stipulation  for,  420. 
conversion,  count  for,  1854,  1855. 
corporation, 

misnomer,  motion  to  dismiss  for,  1430. 

nul  tiel  corporation,  motion  operating  as  plea  of,  1430. 
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costs, 

affidavit  on  motion  to  retax,  441. 
security  for, 

affidavit  of  inability  to  furnish,  1652. 
affidavit  on  motion  for,  1652. 
bond,  1653. 
order  for,  1653. 
covenant,  breach  of  in  lease,  declaration,  1106. 
damages, 

offer  of  assessment,  1317. 

notice  of  acceptance,  1317. 
death  of  party,  suggestion  of,  5. 
declaration,  commencement,  1374,  1375. 
deeds, 

order  on  proof  of  execution,  472. 
petition  for  proving  execution,  470. 
summons  in  proceeding  to  prove  execution,  470. 
defaults, 

affidavit  to  set  aside,  481,  482. 
judgment  by,  476,  477. 

on   withdrawal   of  plea,  478. 
rule  for,  475,  476. 
rule  to  set  aside,  485. 
demurrer,  motion  to  dismiss  operating  as,  1459. 
depositions,  494. 

commission  to  take  testimony,  491. 
notice  of  taking,  489,  490. 
by  commission,  491. 
discontinuance,  rule  to  discontinue,  502,  503. 
dismissal, 

motion  for,  1429-1431. 
motion  for  operating  as  demurrer,  1459. 
dog, 

declaration, 

for  keeping  ferocious,  1420. 
for  shooting,  1420. 
dower, 

count  in  ejectment  to  recover,  519. 
oath  of  officers  to  admeasure,  1314. 
duress,  notice  under  general  issue,  522. 
ejectment, 

declaration,  537,  538. 
judgment,  546,  547. 

default,  548. 
notice  to  plead  to  suggestion  of  damages,  553. 
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ejectment — continued. 

suggestion  of  claim  for  rents  and  profits,  552. 
wTit  of  possession,  562. 
return,  563. 
escape,  count  for  on  capias  ad  respondendum,  657. 
estoppel,  notice  under  general  issue,  658,  659. 
exceptions,  to  finding  of  court,  1883. 
execution, 

certificate  of  sale,  749. 

indorsement    on,    750. 
fieri  facias,   709,  710. 
garnishment  proceedings,  886. 
indemnity  bond,  734. 
notice, 

of  levy,  730. 
of  sale,  742,  743. 
returns,  754-756. 
sheriff's  deed,  767. 
execution  of  writings,  affidavit  denying,  1450. 
executors,  declaration  in  action  by  or  against,  783. 
findings  by  court,  1880. 
forcible  detainer,  complaint,  1712. 
forcible  entry,  complaint,  1712. 

fraud,  declaration,  false  representation  or  breach  of  warranty,  805. 
fraudulent  debtors, 

affidavit  for  arrest,  811. 
warrant   for  arrest,   813. 
garnishment, 

affidavit,  837,  838. 
bond  for  stay,  874. 
demand   for   examination   of  garnishee,  854. 

notice  of,  855. 
disclosure,  849-851. 

judgment  against  principal  defendant,  notice  to  garnishee,  859. 
motion  for  order  to  interplead,  870. 
notice, 

discontinuance  upon   filing  of  bond,  875. 
filing  of  bond  to  stay,  875. 

nonresident  or  foreign  corporation  principal  defendant,  880. 
time  and  place  of  approval  of  bond  for  stay,  874. 
to  claimant  to  interplead,  870. 
order  to  interplead  claimant,  870. 

petition  where   garnishee   fails  to  appear   for   examination.   >S5. 
special  interroga.torios,  852. 
answer  to,  852. 
notice  of,  852. 
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garnishment — continued. 

statutory  issue,  demand  for  trial,  863. 
writ,  839,  840. 
general  issue,  1438. 

notice  under,  1445,  1446. 
guardian  ad  litem,  affidavit  for  appointment,  894. 
habeas  corpus, 

notice  of  writ,  915. 
petition, 

ad  testificandum,  922. 
to  inquire  into  cause  of  detention,  902. 
writ,  906. 

ad  testificandum,  922. 
insurance,  declaration  on  policy,  951. 
jail  limits,  bond  for  liberty  of,  955. 
judgment, 

assumpsit, 

finding  for  defendant,  984. 
finding  for  plaintiff,  983. 
verdict  for  defendant,  983. 
'notice  of  set-off,  984.    • 
verdict  for  plaintiff,  982. 

one  defendant  defaulting,  983. 
by  confession,  387. 
case, 

finding  for  defendant,  985. 
finding  for  plaintiff,  986. 
verdict  for  defendant,  985. 
verdict  for  plaintiff,  985. 
declaration  in  action  on,  1000. 
executors,  or  administrators,  against,  786. 
notice   of   former   recovery  under,  plea,   1001. 
offer  of,  1316. 

notice  of  acceptance,  1317. 
on  cognovit  in  assumpsit,  331. 

overruling  motion  to  dismiss  attacking  declaration,  986. 
sustaining  motion  to  dismiss  attacking  declaration,  986. 
jury, 

challenge  to  array,  1016. 
oath, 

in  civil  action,  1314. 
of  officer  attending,  1314. 
on  examination,  1313. 
struck, 

affidavit   for,  1025. 
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jury — continued. 

struck — continued. 

certificate  of  persons  drawn,  1025. 
notice  of  striking,  1025. 
order  for,  1025. 
justices  of  the  peace, 
aflS-davit, 

filing  transcript  in  circuit  court,  1042. 
for  transcript  for  circuit  court,  1039. 
appeal, 

affidavit,   1073. 
bond,  1075. 

count  on,  1097. 
certiorari, 

affidavit,  1048. 
bond,  1051. 

indorsement    of   allowance,   1049. 
notice  of,  1048. 
writ   of,   1050. 
libel, 

declaration, 

bar  association  form,  1113. 
directly  charging  plaintiff,  1115. 
lien, 

logging, 

declaration  in  action  to  enforce,  1139. 
statement,  1129. 
lis  pendens,  notice  of,  ejectment,  541. 
mandamus, 

order  to  show  cause,  1220. 
petition,  1218. 
mortgages, 

foreclosure  sale, 

affidavit  by  auctioneer,  1269. 
notice,  1251. 

affidavit  of  publication,  1252. 
sheriff's  deed,  1260. 
motions, 

special,  1271. 

notice  of,  1272. 
negligence, 

declaration, 

injury  at  railroad  crossing,  1281. 
maintaining   unsafe   stairway,   1281. 
running  train  over  crossing,  1281. 
new  trial,  affidavit,  newly  discovered  evidence,  1303. 
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next  friend, 

bond  of,  891, 

declaration  in  action  by,  890. 
petition   for  appointment,   890. 
nonsuit,  judgment  on  voluntary,  on  jury  trial,  503. 
notice,  production  of  papers,  requiring,  668. 
notice  to  plead,  action  commenced  by  declaration,  363. 
nuisance,  declaration  in  action  for,  1312. 
^      oaths,  1313-1315. 
order, 

denying  motion,  1276. 
granting  motion,  1276, 
parties, 

misnomer,  motion  to  dismiss  for,  1431, 
nonjoinder,  motion  to  dismiss  for,  1430. 
payment, 

notice  under  general  issue, 

allegation  of  note  given  in  payment,  1349. 
alleging  service  as  given  in  payment,  1349. 
setting  up,  1349. 
payment  into  court, 
notice  of,  1351. 
rule  on,  1351. 
pledges,  count  for  losing  pledged  goods,  1481, 
prohibition, 

absolute  writ  of,  1523. 
temporary  writ  of,  1523, 
quo  warranto, 
information, 

against  corporations,  1552. 
against  individual,  1540,  1541. 
suggestion  of  damages,  1548. 
summons,  against   individuals,  1541. 
recoupment,  notice  of,  1674. 
referees,  oath,  1314, 
reference, 

auditors,  rule  for  appointment,  1570. 
exceptions,  referee's  conclusions  of  law,   1566, 
motion  for, 

affidavit,  1561. 
notice,  1561. 
order  granting,  1561. 
order,  consent,  reference  by,  1560. 
report  of  referee,  1565. 

rule  denying  motion  to  set  aside  and  confirming  same,  1568. 
rule  setting  aside,  1568. 
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rule  to   compel  report  by   referee,   1565. 
stipulation  consenting  to,  1559. 
release,  notice  under  general  issue  setting  up,  1573. 
rent,  declaration  in  action  for,  1106. 
replevin, 

affidavit,  1591. 
bond,  1602. 

affidavit  of  justification  of  sureties,  160i. 
count  in.  action  on,  1611. 
new  bond, 

affidavit  of  justification,  1606. 
notice  of  filing,  1606. 
notice  of  exceptions  to  sureties,  1604. 
notice   of  justification,  1605. 
declaration,  1614. 
execution,  1639,  1640. 
judgment, 

default,  by,  1635. 

defendant,  in  favor  of,  1626,  1627.  ' 

defendant  holding  only  special  interest  in  property,  in  favor 

of,  1631. 
plaintiff,  in  favor  of,  1624. 
plaintiff  holding  only  special  interest  in  property,  in  favor 

of,  1631. 
return  of  property  waived,  1633,  1634. 
oath  of  appraisers,  1596. 
return  to  writ,  1597. 
writ,  1592. 
return, 

attachment  for  not  making,  1515. 

capias  fld  respondendum,  380-382. 

declaration,  service  of,  364. 

notice  of  rule  requiring,  1514. 

replevin,  1597. 

rule  for,  1514. 

rule  for  officer's  default  for  not  making,  1514. 

summons, 

not  found,  361. 
personally  served,  360. 

served  on  one  defendant,  other  not  found,  361, 
salary,  declaration  to  recover,  1235. 
sales, 

declaration, 

breach   of  warranty,  1646. 
sale  by  sample,  1648. 
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sales — continued. 

declaration — continued. 

breach  of  warranty — continued, 
soundness   of  horse,   1649. 
warranty  of  right  to  sell,  1649. 
nondelivery  of  goods  sold,  1647. 
refusal  to  accept  goods  sold,  1646. 
slander, 

declaration, 

directly  accusing  plaintiff,  1114. 
indirectly  accusing  plaintiff,  1114. 
trade   or  profession,   1113. 
notice  under  general  issue,  justification,  truth,  1115. 
statute  of  frauds,  notice  under  general  issue,  1684. 
stay  bond,  1689. 

stipulations,  supreme  court,  jjlacing  cause  at  foot  of  docket,  1760. 
subpoena,  1696. 

duces  tecum,  1700. 
summary  proceedings, 
bond, 

on  appeal  to  circuit  court,  1735. 
stay  of  proceedings  on  judgment,  17.^9. 
summons, 

action  by, 

administrator,  358. 
executor,  357. 
infant,  357. 
sheriff,  357. 
bringing  in  new  defendants,  35S. 
joint  debtors  residing  in  different  counties,  359. 
under  rule  18,  356. 
supreme  court, 

motions,  notice  of,  1763. 
note  of  argument,  1759. 
notice    of   hearing   in,    175S. 

countermand  of,  1759. 
special  motion  in,  1762. 
tender,  notice  of  under  general  issue,  1779. 
trespass, 

declaration  for  on  land,  1791. 

notice  under  general  issue  isetting  up  license,  1791. 
witnesses, 

affirmation  in  civil  action,  1314. 
interpreter's  oath,  1314. 
oath  in  civil  action,  1314. 
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FORMS — Continued. 

writ  of  error,  588. 

affirmance,  judgment  of,  643. 
certificate  of  stay,  594. 
notice, 

filing  of  bond,  593. 

of  issuance,  589. 

to  coparty  to  join  in,  584. 
praecipe  for  writ,  587. 
return,  590. 

reversal,  judgment  of,  643. 
stay  bond,  592. 

FRANCHISES 

execution,  levy  against,  723. 

FRATERNAL  SOCIETIES 

process,  service  on,  342. 
venue  of  actions  against,  1859. 

FRAUD 

chapter  on,  804-806. 

assumpsit,  right  to  recover  in,  84. 

damages  not  recoverable  under  common  counts,  805, 

forms,  declarations,  false  representation  or  breach  of  warranty,  805. 

fraudulent  debtors,  proceedings  against,  see  Fraxtdulent  Debtors. 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 

pleading,  804. 

FRAUDS,  STATUTE  OF 

see  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES 

see  Attachment. 

attachment  against  property  fraudulently  conveyed,  718. 
execution,  bill  in  aid,  738. 
garnishment  proceedings,  831. 
judgment,  884. 

FRAUDULENT  DEBTORS 

see  also  Capias  ad  Respondendum;  Capias  ad  Satisfaciendum. 

chapter  on,  806-818. 

forms, 

affidavit  for  arrest,  811. 

warrant  for  arrest,  813. 
proceedings  against, 

affidavit,  808-812. 
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FRAUDULENT  DEBTORS— Continued. 

proceedings  against — continued, 
appeal  by  defendant,  817. 
bonds,  recovery  on,  818. 
commitment,  816, 

constructive  fraud  not  ground,  811. 
discharge,  817. 
jury,  815,  816. 
nature  of,  806. 
right  to  institute,  807. 

rights  of  defendant  on  being  brought  before  officer,  814,  815. 
warrant,  812-814. 
witnesses,  815. 

GARNISHMENT 

chapter  on,  819-886. 
affidavit, 

amendment,  835. 

filing,  836. 

necesisity,  833. 

requisites,  823. 

sufficiency,  833. 
bond  to  secure  discontinuance,  872-874. 
cases  in  which  may  issue,  822-824. 
claims   of  third  persons, 

answer,  868. 

importance  of  summoning  in  claimants,  869. 

issue,  trial  and  judgment,  868. 

procedure  in  general,  866. 
construction  of  statutes,  821. 
corporation,  proceedings  against,  826. 
costs,  885. 

counties,  proceedings  against,  826. 
court  in  which  maintainable,  844. 
death  of  party,  effect,  872. 
debts  which  may  be  reached,  828. 

contingent  claims,  828. 

indebtedne-sa  created  after  issue  of  writ,  829. 

indebtedness  to  principal  defendant  and  another,  832. 

partnership  obligations,  831. 

right  of  action  in  principal  defendant  essential,  830. 
default, 

after  default  of  principal  defendant,  861. 

setting  aside,  860,  861. 

when  may  be  entered,  858-860. 
delivery  of  property  to  commissioner  or  receiver,  875-877. 
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GARNISHMENT— Continued. 

disclosure, 

admissions  and  waivers,  effect  on  rights  of  others,  847. 

amendments,  851. 

answers  and  testimony  deemed  part  of,  858. 

claims  of  third  persons,  867. 

contents,  845-849. 

effect,  847. 

exemptions,  protection  against,  847. 

false  statements,  liability,  848. 

nature  of,  847. 

supplementary,  851. 

time  for  filing,  845. 

trial  of  issue,  849. 
discontinuance, 

bond  to  secure,  872-874. 

effect,  505. 

grounds,  871. 
examination   of  garnishee, 

notice  of  demand  for,  853-855. 

order  for,  855. 

privileged  testimony,  860. 
execution,  886. 

where  garnishee  liable  for  goods  and  chattels,  882. 
exemption,  right  to  urge,  789. 
foreign     corporations,     proceedings    where    principal    defendant    is, 

878-881. 
forms, 

affidavit,  837,  838. 

answer  to   special  interrogatories,  852. 

bond  to  secure  stay,  874. 

demand  for  examination  of  garnishee,  854. 

demand  for  trial  of  statutory  issue,  863. 

disclosure,  849-851. 

execution,  886. 

judgment  against  principal  defendant,  notice  to  foreign  corpora- 
tion, 859, 

motion  for  order  to  interplead,  870. 

notice, 

demand  for  examination  of  garnishee,  855. 

discontinuance  upon  filing  of  bond,  875. 

filing  of  bond  to  stay,  875. 

nonresident  or  foreign  corporation  principal  defendant,  880. 

special  interrogatories,  852. 

time  and  place  of  approval  of  bond  for  stay,  874. 

to  claimant  to  interplead,  870. 
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GARNISHMENT— Continued. 

forms — eontiuued. 

order  to  interplead  claimant,  870. 

petition  where  garnishee  fails  to   appear  for  examination,  855. 

special  interrojratories,  852. 

writ,  839,  840. 
judgment, 

against  garnishee  where  no  trial  of  statutory  issue,  882. 

against  nonresident  principal  defendant,  880. 

effect  of,  against  garnishee,  884. 

entry  against  foreign  corporation  garnishee,  859. 

setting  aside  or  review,  885. 

unmatured  indebtedness,  882. 

when  garnishee  found  liable  to  principal  defendant,  881. 

where  garnishee  liable  for  goods  and  chattels,  882. 

where  property  conveyed  in  fraud  of  creditors,  884. 
justice  court, 

judgment  filed  in  circuit  court,  issuance  on,  1044. 

judgment  on  appeal,  1095. 
lien,  service  of  writ  as  creating,  841. 
municipal  corporations,  proceedings  against,  826. 
negotiabfe  instruments, 

deliverj'  to  commissioner  or  receiver,  875. 

proceeding     to     determine     ownership,     restraint     of     transfer, 
856,  857. 
nonresident,  proceedings  where  principal  defendant  is,  878-881. 
origin,  nature  and  development,  820. 
parties,  joinder  of  two  or  more,  827. 
persons  subject  to  writ,  824. 
plea  of  subsequent  garnishment,  1454. 
presumptions,  822. 

property  subject  to  lien,  delivery  to  commissioner  or  receiver,  876. 
property  which  may  be  reached,  828. 

exempt  property,  832. 

fraudulent  conveyance,  831. 

negotiable  note,  833. 

property  unlawfully  seized,  831. 
return  date  of  writ,  823,  824. 
special  interrogatories,  851. 

necessity,  849. 
state,  proceedings  against,  826. 
statutory  issue, 

demand  for  trial  of,  862. 
evidence  on  trial  of,  865. 
how  formed,  862. 
trial  of,  849,  863. 
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GARNISHMENT— Continued. 

stay  on  subsequent  garnishment,  1454. 

waiver  by  garnishee,  833. 

writ, 

contents,  823. 

form  and  contents,  838. 

service  of,  841. 

domestic  corporation,  841-843. 

foreign  corporation,  843. 

municipal   corporations,   843. 

nonresident   of  county,  844. 

power  of  garnishee  to  consent  to  invalid  service,  845. 

GENEBAI.  ISSUE 

assumpsit,  in,  1334. 

covenant,  at  common  law,  1435. 

debt, 

on  simple  contract  at  common  law,  1436. 
on  specialty  at  common  law,  1435. 
defined,  1433. 

evidence  admissible  under,  on  appeal  from  justice  court,  1093. 
execution  of  written  instrument,  denial  of,  1446-1450. 
form,  1438. 

notice  under,  1445,  1446. 
estoppel,  658,  659. 
former  judgment,  setting  up,  1001. 
fraud,  805. 
payment, 

allegation  of  note  given  in,  1349. 
alleging  services  as,  1349. 
setting  up,  1349. 
recoupment,  1674. 
release,  setting  up,  1573. 
slander,  truth  of  words  spoken,  1115. 
statute  of  frauds,  1684. 
tender,  setting  up,  1779. 

trespass,  setting  up  license  in  action  for,  1791. 
formal  requisites,  1437. 

libel  or  slander,  showing  privilege  under,  1113. 
malicious  prosecution,  defense  of  probable  cause,  1175. 
nature  of,  1433. 
notice  under, 
abatement, 

cure  of  objections  by  amendtnent,  1431. 
preliminary  hearing  where  matters  of,  set  up,  1431. 
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GENERAL  ISSUE— Continued. 

notice  under — continued. 

admission  in,  1446. 

admission  of  all  facts  stated  in  declaration,  1438. 

amendment,  1444,  1470-1472. 
notice  of  set-off,  1669. 

contents,  1442-1444. 

conversion,  justifying,  1855. 

demurrer,  taking  advantage  of  objections  formerly  available  on, 
1454-1462. 

formal  requisites,  1442-1444. 

issues  of  law,  how  brought  on  for  hearing,  1796. 

jurisdiction  over  nonresidents  by  fraud,  1423. 

justification  of  false  imprisonment,  801. 

nature  of,  1439. 

necessity,  1439-1441. 

action  for  penalty  or  forfeiture,  1442. 
action  on  insurance  policy,  1442. 
defenses  to  written  instruments,  1441. 

payment,  setting  up,  1348,  1349. 

recoupment,  setting  up,  1672-1674. 

release,  setting  up,  1573. 

replevin  actions,  1615. 

bond,  defenses  to  be  raised  by,  1610. 

requisites,  1443,  1444. 

set-off,   1669. 

statement  of  uncontroverted  matters,  1438. 

substituted  for  special  pleas  in  bar,  1433. 

sufficiency  in  law  cannot  be  raised  by  motion  to  dismiss,  1459. 

trespass,  necessity  in  action  for,  1790, 
replevin,  1615. 

replication  unnecessary,  1451. 
similiter  unnecessary,  1451. 
summary  proceedings,  effect  in,  1728. 
trespass, 

at  common  law,  1436. 

effect  in  action  for,  1790. 
trespass  on  the  case  at  common  law,  1436. 
trover,  in  actions  of,  1855. 

GUARDIANS 

insanity  pendente  lite,  prosecution  or  defense  by  guardian,  894. 
security,  giving  as  prerequisite  to  receipt  of  property  or  money,  895. 
waste,  action  for,  1886. 

Workmen  's  Compensation  Act,  proceedings  under,  1966. 
II  Abbott— 70 
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GUARDIANS  AD  LITEM 

see  also  Next  Friend. 
appointment,  893. 
necessity,  892. 

for  infants  and  incompetents,  53. 
costs,  liability  for,  53. 
forms,  affidavit  for  appointment,  894. 
insanity  pendente  lite,  894. 
liability,  894. 
qualifications,  893. 

HABEAS  CORPUS 

chapter  on,  895-923. 

ad  testificandum,  920-923. 

allowance, 

indorsement  on  writ,  904. 

record  when   made    at   chambers,   901. 
application, 

issuance  without,  904. 

presentation  out  of  county,  proof,  900. 

refusal  to  consider,  penalty,  901. 

to  whom  made,  900. 
attachment,  resort  to  instead  of,  402. 
bail,  913. 

cases  in  which  may  issue,  898-900. 
certiorari, 

allowance  of  habeas  corpus  after  issuance  or  application  for,  917. 

granting  instead  of,  903. 

proceedings  upon  return,  915. 
charges  for  bringing  up  prisoner,  payment,  904. 

circuit    court    commissioners,    power   to    determine    custody    of   chil- 
dren under,  312. 
contempt,  review  of  commitment,  411. 
costs,  919. 
discharge, 

as  former  jeopardy,  917. 

order  as  res  adjudicata,  914. 

proceedings  on  disobedience,  917. 
disposition  of  prisoner  pending  judgment,  914. 
forms, 

certiorari  to  inquire  into  cause  of  detention,  906. 

notice  of  writ,  915. 

petition, 

ad  testificandum,  922. 

to  inquire  into  cause  of  detention,  902. 

writ,  906. 

ad  testificandum,  922. 
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HABEAS  CORPUS— Continued. 

hearing  and  determination,  911-913. 

history,  897. 

kinds,  896. 

notice  of  writ,  914. 

obstructive  acts,  penalty,  911. 

petition, 

contents,  901. 

duty  of  officer  on  presentation,  liability,  903. 
reimprisonment,  punishment  for,  918. 
return,  908. 

attachment  to  compel,  909. 
review, 

not  proper  remedy  for,  899. 

powers  on,  920. 

procedure  to  obtain,  920. 
supreme  court,  jurisdiction  to  issue,  1748. 
warrant  before  issuance  of,  919. 
writ, 

requisites,  905. 

service,  906. 

duty  of  person  served,  907. 

HANDWRITING 

comparison  of,  664. 

HARMLESS  ERROR 

jury,  rulings  on  questions  on  voir  dire,  1022. 
rule  as  to,  637-642. 

HEARSAY 

garnishment  disclosure,  allegation  of,  846,  847. 

Workmen's    Compensation   Act,   incompetent  in   proceedings   under, 
1961. 

HEIRS 

execution  against,  704. 

HIGHWAYS 

defective,  survival  of  action  for  injury  from,  2. 
obstruction,  jurisdiction  of  justices  of  the  peace,  1029. 

HOLIDAYS 

days  constituting,  458. 
judicial  proceedings  on,  457. 
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HOMESTEADS 

chapter  on,  923-928. 

death  of  owner,  effect,  928. 

procedure  on  execution  against,  925-927. 

where  value  exceeds  $1500,  927. 
statutory  exemption,  923-925. 
waiver,  928. 

HUSBAND  ANJy  WIFE 

alienation  of  affections,  joinder  of  action  for  seduction,  958. 
competency  as  witnesses,  1903. 

exempt  property,  consent  of  wife  to  mortgage,  etc.,  799. 
exemptions,  consent  to  waiver,  798. 
forms,  count  by  husband  for  assault  on  wife,  70. 
injury  to  wife,  right  of  husband  to  waive  tort  and  sue  in  assump- 
sit,  82. 

IMPEACHMENT 

see  Witnesses. 

IMPRISONMENT  FOR  DEBT 

abolition,  806, 

IMPROVEMENTS 

ejectment, 

compensation  for,  556-561. 
setting  off  against  damages,  554. 

INDEMNITY 

execution,  bond,  733. 
forms,  bond,  734. 

INDUSTRIAL  ACCIDENT  BOARD 

see  Workmen's  Compensation. 

INFANTS 

action  by  and  against,  1322. 

appearance  in  behalf  of,  53. 

confession  of  judgment,  powers,  386. 

forms,  motion  to  dismiss  for  infancy  of  plaintiff,  1429. 

guardian  ad  litem  or  next  friend,  887-895. 

judgment  against  without  appointing  guardian  ad  litem,  effect,  893. 

limitation  of  actions, 

effect  as  tolling,  1149. 

recovery  of  land,  1164. 
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INJUNCTION 

prohibition  compared  with,  1517. 

stay  of  proceedings  by,  limitation,  1685. 

temporary,  mandamus  to  review  ruling  as  to,  1198. 

INSANE  PERSONS 

actions  by  or  against,  1322. 
appearance  in  behalf  of,  53. 
execution,  issuance  against,  703. 
guardian  ad  litem  or  next  friend,  887-895. 
insanity  pendente  lite,  894,  1823. 

INSPECTION 

see  Discovery  and  Inspection. 

INSTRUCTIONS 

chapter  on,  931-950. 

after  retirement  of  jury,  1844. 

burden  of  proof,  charge  on,  948. 

construction,  939. 

costs,  charge  on  amount   of  verdict  necessary  to  recovery  of,  948. 

curing  error  in,  950. 

definition  of  terms,  949. 

erroneous,  whether  harmless  or  prejudicial,  641. 

evidence, 

basing  belief  on,  949. 

confining  to,  940. 

preponderance,  949. 

singling  out,  943. 
issues,  confining  to,  940. 
jury,  charge  on  duties  of,  947. 
nature  and  office,  931. 

questions  of  fact,  depriving  jury  of  determination  of,  940-942. 
reading  supreme   court   decisions,  950. 
requests,  932. 

form,  requisites  and  soiffieieney,  933-938. 

necessity,  938. 
special  questions,  instructions  on,  1873. 
verdict,  charge  on  result  of,  948. 
witnesses, 

charge  on  credibility  of,  944-947. 

failure  to  produce,  charge  on,  947. 

singling  out,  943. 
writing  and  filing,  932. 
written  instruments,  function  of  court  and  jury  as  to,  942. 
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INSURANCE 

action  against  insured,  insurer  cannot  be  joined,  1346,  1354. 
action   on  policy, 

declaration,   950. 
plea,  951. 
evidence  that  defendant  was  protected  by,  misconduct,  1816. 
execution  of  policy,  denial  under  oath,  951,  1449. 
exemption  from  execution,  793. 
forms,  declaration  on  policy,  951. 

general  issue,  necessity  for  setting  up  breaches  in  notice  under,  1442. 
jury,  reference  to  in  presence  of,  641. 
justices  of  the  peace,  jurisdiction  of  over  actions  involving,  1029. 

INSURANCE  COMPANIES 

process,  service  on,  342. 
venue  of  actions  against,  1859. 

INTEREST 

judgments,   on,   991. 
tender,  effect  on,  1778. 

INTERPLEADER 

forms, 

garnishment, 

motion  for  order  to  interplead,  870. 

notice  to  claimant  to  interplead,  870. 

order  to  interplead  clnlniants,  870. 
garnishment,  claimants,  866. 

INTERPRETERS 

form  of  oath,  1314. 

INTERVENTION 

attachment,    136. 

attorney  general,  by,  160. 

logging  lien,  action  to  enforce,  1141. 

right  to  intervene,  1323. 

INVENTORY 

see  Attachment. 

ISSUES 

see  Trial. 

JAIL  LIBERTIES 

bond,  953-956. 
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JAIL  LIMITS 

bond,  form   of,  955. 

JOINDER  OF  ACTIONS 

abandoiiniciit   of  special  count,  961. 
consolidation,    962. 
misjoinder,  objection  to,  962. 
right  to  join, 

causes  of  action  as  affecting  all  jiarties  and  alike,  !)5S. 

changes  by  Judicature  Act  and  rules,  956. 

ex  contractu  actions,  957. 

ex  delicto  actions,  957. 

inconsistent  counts,  961. 

statutory  and  common-law  actions,  958. 
separate  trials,  960. 

JOINT  OBLIGORS 

action  against,  joinder,  1344. 

discontinuance   as  to   part    of   defendants,   506-508. 

garnishment, 

proceedings  against,  827. 

service  on  all  necessary,  841. 
judgment  where  all  not  served,  989. 
process,  service  on  one  of  several  joint  obligors,  344. 

JOINT  TENANTS 
actions  by,  963. 
execution, 

levy  against  interest  of,  726. 

redemption,  759. 
replevin,  right  to  bring,  1586. 

JUDGES 

chapter  on,  964-965. 
circuits  having  two  or  more,  965. 
disabilities,  964. 
disqualification,  967-970. 

new  trial  on  ground  of,  1289. 
transfer  of  cause  because  of,  970. 
application,  970. 
hearing,  972. 
order    for    hearing,    972. 
consent  to,  971. 

county  to  which   transferred    972. 
effect,  973.  : 

fees,  974. 
^  how  effected,  973. 
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JUDGES— Oontinued. 

holding  court  for  other  judges,  965. 

misconduct  during  trial,  1818. 

probate,  death,  incapacity,  resignation,  etc.,  966. 

qualifications,  964. 

removal  beyond  limits  of  jurisdiction,  effect,  974. 

residence  in  circuit,  necessity,  975. 

retirement  from  office,  settlement  of  bill  of  exceptions  after,  220. 

vacancy, 

effect,  974. 

how  filled,  975. 

JUDGMENT 

see  also  Confession  of  Judgment. 
chapter  on,  975-1001. 
amendment,  992-994. 
amendments  after,  39. 
amount,  certainty,  981. 
arrest  of,  996. 

limitation  of  actions  after,  1152. 
attachment, 

effect  on  dissolution  proceedings  instituted  before  judgment,  145. 

rendition  in,  158,  159. 

rendition  pending  appeal  from  order  dissolving,  157. 
award  on  arbitration, 

effect  of  judgment,  66. 

enforcement,  66. 

entry  on,  64. 

record  of  judgment,  65. 
award  under  Workmen's  Compensation  Act,  1963. 
bonds,  action  on,  240. 

certified  copies,  admission  in  evidence,  678. 
certiorari,   296. 

on  justice  court  judgment,  judgment  in  circuit  court,  1061. 

proceedings  under  Workmen's  Compensation  Act,  297. 
collateral  attack,  997. 
conclusiveness,  997-1000. 

ejectment,  548. 
consent,  review  on  error,  574. 
contents,  981-986. 
costs,  against  security  for,  1654. 
declarations  of  rights,  977. 
default,  see  Defaults. 

defendant's  refusal  to  testify,  entry  in  case  of,  1896. 
defined,  976. 
effect,  997. 
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JUDGMENT— Oontinued, 

ejectment,  545-547. 
entry, 

in  vacation  upon  special  finding,  980. 
nunc  pro  tunc,  981. 
time  for,  980. 
estates   of   decedents,  judgment   on   appeal   from   commissioners   en 

claims,  1510. 
evidence,  conformity  to,  989. 
filing,  ejectment,  550. 
final,  defined,  979. 

finality,  right  to  error  as  determined  by,  574. 
findings,  conformity  to,  990. 
forcible  entry  and  detainer,  1714. 
forms, 

assumpsit, 

finding  for  defendant,  984. 
finding  for  plaintiff,  983. 
verdict  for  defendant,  983. 
notice  of  set-off,  984. 
verdict  for  plaintiff,  982. 

one  defendant  pleading  and  other  defaulting,  983. 
case, 

finding  for  defendant,  985. 
finding  for  plaintiff,  986. 
verdict  for  defendant,  985. 
verdict  for  plaintiff,  985. 
declaration  in  action  on  judgment,  1000. 
ejectment,  546,  547. 

default,  548. 
executors  or  administrators,  against,  786. 
notice  of  former  judgment  under  plea,  1001. 
offer  of,  1316. 

notice  of  acceptance,  1317. 
offer  of  assessment  of  damages,  1317. 

notice  of  acceptance,  1317. 
overruling  motion  to  dismiss  attacking  declaration,  986. 
replevin, 

default,  by,  1635. 

defendant,  in  favor  of,  1626,  1627. 

defendant  holding  only  special  interest  in  property,  in  favor 

of,  1631. 
plaintiff,  in  favor  of,  1624. 

plaintiff  holding  only  special  interest  in  property,  1631, 
return  of  property  waived,  1633,  1634. 
requisites-,  981. 
sustaining  motion  to  dismiss  attacking  declaration,  986. 
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JUDGMENT— Continued. 

garnishment  proceedings,  881-885. 

against  nonresident  principal  defendant,  880. 

proceedings  by  claimants,  868. 
infant,  necessity  for  guardian  ad  litem,  893. 
informalities  in  entry  or  record,  cure  of,  43. 
interest,  991. 

interlocutory,  defined,  979. 
issue,  entry  without,  977. 

joint  obligations,  service  on  only  part  of  defendants,  989. 
justices  of  the  peace, 

appeal,  on,  1094. 

special  appeal,  on,  1104. 

transcript  filed  in  circuit  court,  1043. 
kinds  of,  979. 
lien,  997. 

logging  lien,  action  to  enforce,  1140. 
mandamus  to  compel  acts  relating  to,  1197. 
notwithstanding  verdict,  990. 
offer  of,  1315,  1316. 
official  bond,  judgment   on   not   barred   by   prior  judgment   on   same 

bond,  239. 
opening  or  vacating,  994-996. 

attachment  proceedings,  159. 

ejectment,  548. 
parties,  987. 

against  or  in  favor  of  less  than  all,  988. 

designation  of,  982. 

joint  obligations  where  all  defendants  not  served,  989. 

motion  for  by  one  of  several  defendants,  988. 
payment, 

effect  on  right  to  review  on  error,  608. 

perpetual  stay  on,  1686. 
pleading,  1367. 

conformity  to,  989. 

requisites,    1000. 
presumptions,  support  of  judgment  by,  634. 
probate  appeal,  judgment  in  circuit  court,  1501. 
quo  warranto, 

against  corporations,  1554. 

publication  of  notice  of  judgment,  1555. 

against  individuals,  on,  1545-1547. 
record,  979. 

ejectment,  550. 
recoupment,  for  defendant   in  case  of,  1674. 
replevin,  1622-1638. 
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JUDGMENT— Continued. 

res  ad  judicata,  see  Ees  Adjiidicata. 
satisfaction, 

arrest  on  body  execution,  997. 

discharge  of  record,  769. 

power  of  next  friend,  889. 
set-off,  on,  1671. 

summary,  absence  of  affidavit  of  merits,  991. 
verdict,  conformity  to,  990. 
void  and  voidable,  997. 
writ  of  error  coram  nobis,  defined,  569. 

JUDGMENT  BY  CONFESSION 

forms,  judgment  on  note  or  bond,  387. 

purpose  of  statute,  385. 

right  to,  384. 

warrant  of  attorney,  385-386. 

JUDICATURE  ACT 

purpose  and  effect,  1001. 

JUDICIAL  NOTICE 

allegation  of  facts  judicially  noticed,  1361. 

foreign  laws,  etc.,  formal  introduction  unnecessary,  675. 

matters  judicially  noticed,  1361. 

ordinances,  resolutions,  etc.,  not  noticed,  676. 

pleading,  failure  to  file  and  serve,  480. 

JUDICIAL  POWER 

see  CouKTS, 

JURISDICTION 

see  also  Commencement  of  Actions;  Process. 
appellate,  451. 

attachment,  logging  lien,  action  to  enforce,  1137. 
cause  of  action  arising  outside  state,  453. 
circuit  courts,  320-323. 
concurrent,  452. 
consent  as  conferring,  452. 
defined,  450. 

disqualification  of  judge  as  affecting,  968. 
exclusive,  452. 
foreign  corporations,  454. 
foreign  courts  over  local  property,  451. 
general,  449. 

justices  of  the  peace,  1028-1030. 
review  on  special  appeal,  1100. 
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JURISDICTION— Oontinued. 

mandamus,  1185-1188. 

review  of  by,  1195. 
maritime  torts,  22. 
nonresident  parties,  453. 
original,  451. 
plea  to,  1422-1424, 
probate  courts,  1485,  1486. 
quo  warranto,  1531. 

replevin,  not  dependent  upon  affidavit,  1590. 
special  or  limited,  449. 
supreme  court,  1748-1750. 

waiver,  motion  to  dismiss  operating  as  demurrer,  effect,  1457. 
want  of,  waiver  of,  452. 
writ  of  error,  right  to  question  for  first  time  on,  624. 

JURY 

chapter  on,  1003-1026. 
acts  in  jury  room,  1841, 
affidavit, 

impeachment  of  verdict  by,  prohibited,  1304. 

return  on  certiorari  cannot  be  varied  by,  292. 
agreement,  statements  tending  to  coerce,  1846. 
attorneys,   exemption  of,   168. 
challenges,   1015. 

array,  1015. 

for  cause,  1018-1021. 

scope  of  examination,  1021. 

peremptory,  1017. 

rejection  on  court's  own  motion,  1022, 
communications  between  judge  and,  1844, 
compromise  verdicts,  1842. 
constitutional  right  to  trial  by,  1007. 
declaration  of  rights,  proceedings  to  obtain,  978. 
demand  for, 

filing  to  avoid  reference,  1005. 

necessity,  1003,  1004. 

ordering  trial  by,  on  court's  own  motion,  1005. 

requisites,  1004. 
discharge  on  inability  to  agree,  1845. 
disqualification,  new  trial  on  ground  of,  1289. 
drawing  and  calling  for  trial,  1011,  1013. 

additional  jurors,  1012. 
duties,  instruction  on,  947. 

estates  of  decedents,  right  to  trial  by  on  appeal  from  commissioners 
on  claims,  1508. 
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JURY— Continued. 

excusing,  powers  of  court,  1010. 
exemptions  from  service,  1009. 

not  a  disqualification,  1011. 
fine  for  neglect  to  attend,  1026. 

forcible  entry  and  detainer  proceedings,  trial  by,  1714. 
forms, 

challenge  to  array,  1016. 

oath, 

in  civil  action,  1314. 
officer  attending  jury,  1314. 
on   examination,   1313. 

struck  jury, 

affidavit,  1025. 

certificate  of  persons  drawn,  1025. 
notice  of  striking,  1025. 
order  for,   1025. 
fraudulent  debtors,  proceedings  against,  815,  816. 
inability  to  attend  after  impaneling,  1026. 
insurance,  reference  to  defendant's,  prejudice,  641. 
misconduct, 

civil  liability  for,  1846. 

new  trial  on  ground  of,  1292-1294. 

of  counsel  in  connection  with,  1816. 
mistake  in  name,  aider  by  verdict,  43.  * 

negligence  cases,  demand  where  cross  declaration  filed,  1283. 
number,  1014. 
oath,  1015. 

origin  and  development  of  trial  by,  1006,  1007. 
polling,  1864. 

probate  appeal,  right  to  trial  by,  1499. 
qualifications,  1008. 

quo  warranto,  right  to  trial  by,  on,  1543. 
retirement, 

necessity  for,  1840. 

papers  or  articles  which  may  be  taken  on,  1842,  1844. 

reading  evidence  to  jury  after,  1844. 
separation  of,  1845. 
struck  juries,   1023-1025. 

summary  proceedings,  punishment  for  nonappearance,  1732. 
summoning,  1012. 

additional  jurors,  1012. 

talesmen,  1014. 
verdict,  mode  of  arriving  at,  1841. 
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JUSTICES  OF  THE  PEACE 

see  also  Summary  Proceedings. 
chapter  on,  1026-1104. 
appeal, 

certiorari  less  appropriate,  when,  1057. 

change  of  venue,  303. 

discontinuance,  509. 

dismissal,  review  by  mandamus  or  error,  1194. 

filing  of  transcript  in  circuit  court  as  precluding,  1043. 

general, 

affidavit,  1071-1073. 

effect  of  absence  of  proper,  1073. 
loss  of,  after  filing,  1074. 
service  in  absence  of  justice,  1080. 
waiver  of  defects,  1074. 
bond,    1074-1076. 

absence  of  proper,  effect,  1078. 
approval,  1076. 

termination  of  office  of  justice,  1080. 
■  justification  by  sureties,  1076. 
liability  of,  and  remedy  against  sureties,  1095-1097. 
purpose  and  effect  of,  1077. 
service  in  absence  of  justice,  1080. 
calendar,  placing  cause  on,  1087. 
costs, 

award  of,  1097,  1098. 
dismissal  or  discontinuance,  1094. 
payment  to  justice,  1079. 
discontinuance,   right   of  plaintiff  to   take,   1086. 
dismissal, 

affidavit,  absence  of  proper,  1073. 
bond,  absence   of  proper,  1078. 
costs,  nonpayment  of,  1080. 
evidence,   admissibility,   1093. 
judgment,  1094. 

against  sureties  on  appeal  bond,  1095-1097. 
jurisdiction  of  circuit  court,  1086. 
pleadings,  1088-1090. 

amendments,  1090-1093. 

bill  of  particulars,  permitting  increase  in  amount,  1000. 
set-off,  payment   of  costs,   1090. 
propriety  of  remedy.  1063. 
return   of  justice,   1081. 

amendment,  compelling  justice  to  ma.ke,  1084. 

compelling  justice  to  make,  1083. 

filing  in  circuit  court,  1082. 

imprisonment  of  justice  to  compel  obedience,  10S5. 


Index  2223 

[REFERENCES    ARE   TO   PAGES] 

JUSTICES  OF  THE  PEACE— Continued. 

appeal — continued. 

general — continued. 

right  to  appeal,  1063. 

judgment  of  nonsuit,  1064. 
matters  aflfecting,  1064,  1065, 
service, 

how  and  on  whom  made,  1087. 
proof  of,  1088. 
status  of  case  in  circuit  court,  1085. 
termination   of   office   of  justice,   1080. 

return  in  case  of,  1084. 
time  for,  1065. 

extension  by   stipulation,   1071. 
special    leave, 

after  expiration  of  five-day  period,  1066-106S. 
circumstances   under   which    allowed,    1068,    106W. 
nature  and  extent  of  power  to  allow,  1070. 
review  of  decision  on  application,  1070. 
Sunday,  fifth  day  falling  on,  1071. 
trial  by  court  or  jury,  1087. 
trial  on  merits,  1093. 
who  may  appeal,  1064. 
jury   trial,    time   for    demand,    1005. 
special, 

affidavit,  1101. 

combining  with  general,  consideration  of,  1099. 
hearing,   1102. 
judgment,  1104. 
nature  of,  1098. 
propriety  of,  1099-1101. 
questions  reviewed,  1099. 
return,  1101. 

review,    questions    considered,    1102-1104. 
trial,  1094. 
certiorari, 

affidavit,  1046-1048. 

raising  of  points  not  raised  before  justice,  1060. 
allowance  of  writ,,  1049. 
appeal   as  more   appropriate    remedy,   1057. 
argument,  1056. 
assignment  of  errors,  1056. 
bond,  1050. 

common-law  writ,  propriety,  1046. 
costs,  1062. 

judgment  for,  before  justice  improper  in  circuit  court,  1061. 
evidence,  review  of,   1058. 
execution,    1063. 
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JUSTICES  OF  THE  PEACE— Continued, 
certiorari — continued. 

hearing  confined  to  return,  1055. 

issuance  from  supreme  court  to,  278. 

issuance   of  writ,  1049, 

judgment,  1061. 

jurisdiction  of  justice,  objections,  1060, 

notice,  1046. 

propriety  of  remedy,  1045,  1059. 

restitution   of  money   collected,   1062. 

return   of  writ,   1053, 

review,   extent   of,   1056-1061. 

review  of  special   appeal,  275. 

service  of  writ,  bond  and  affidavit  upon  justice,  1052. 

effect  as  stay,  1053, 
statutory  writ,  compliance  with  statute,  1045. 
court,  place  of  holding,  1031, 
evidence,  proof  of  proceedings  before,  679. 
false  imprisonment,  liability,  800. 
filing  transcript  in  circuit  court, 

action  on  judgment  after,  1043. 
affidavit,  1038,   1039. 

delivery  to   clerk  of  circuit  court,  1040-1042, 

delivery  to  justice,  1038. 

statement  of  amount  due,  1040. 
collateral  attack  precluded,   1045. 
effect  of  docketed  transcript,  1042. 
filing  of  transcript,  duty  of  clerk,  1040. 
jurisdiction  dependent  upon  proper  affidavits,  1042. 
proceedings  to  obtain  transcript,  1037. 
requisites  of  transcript,  1040. 
review  of   proceedings,    1045. 
strict  compliance  with  statute  required,  1044. 
time  for  filing,  1038. 
foreign,   proof   of  proceedings   before,   680. 
forms, 

affidavit, 

for  transcript  for  circuit  court,   1039. 

on   filing   transcript    in   circuit    court,   1042. 
appeal, 

affidavit,  1073. 

bond,  1075. 

count  on,  1097. 
certiorari, 

affidavit,  1048, 

bond,  1051. 
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JUSTICES  OF  THE  PEACE— Continued. 

roruis— eon  till  iK'd. 

certiorari — eoiitiuued. 

indorsement   of   allowance,    1049. 

notice  of,  1048. 

writ   of,   1050. 
garnislinieut, 

affidavit  on  transcript  of,  838. 

writ  on  transcript  of,  840. 
jurisdiction,  in  general,  1028-1030. 

presumptions    in   support    of,    1030. 
powers,  1030. 
title  to  land  involved, 
bond,   1033. 

failure    to    give,    1034. 
costs, 

failure  to  pay,  1034. 

on  transfer,  1035-1037. 

payment  of,  1033. 
issue   on   removal   to   circuit    court,   1035. 
limitation   of  jurisdiction,   1031. 
plea  and  notice,   1033. 

procedure  where  only  part  of  cause  affects  title,  1037. 
procedure  where  questioned  during  trial,  1034. 
when  in  question,   1031-1033. 

LANDLORD  AND  TENANT 

see  also  Leaseholds;   Summary  Proceedings. 
breach  of  contract,  assumpsit  as  remedy,  89. 
forms, 

breach  of  covenant  in  lease,  declaration,  1106. 

rent,   declaration   for,   1106. 
rent,  notice  to  quit  for  nonpayment,  1718. 
restitution  in  summary  proceedings,  prevention  by  payment,  1741. 

LAWS 

evidence  of,  675. 

LEASEHOLDS 

claims  regarding,  power  to  submit  to  arbitration,  57. 
execution, 

effect  of  notice  of  levy  on,  736. 

levy  against,  725. 

sale,  right  to  possession,  748. 

sheriff's  deed,  766. 

LETTERS  ROGATORY 

witnesses,  authority  to  compel  attendance  and  testimony,  492. 
II  Abbott— 71 
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LIBEL  AND  SLANDER 

chapter  on,  1107-1115. 

attorneys,  privilege  in  use  of  language,  168. 

contribution,  bringing  in  joint  tort-feasors  to  enforce,  1112. 

costs,   limitation    on   amount,   431. 

damages,  1112. 

elements   of,    1107. 

false   imprisonment,  joinder  of  action  for,  958. 

forms, 

declaration, 

bar  association  form,   1113. 

libel,  directly  charging  plaintiff,  1115. 

slander, 

directly  accusing  plaintiff,  1114. 
indirectly  accusing  i)laintiff,  1114. 
trade  or  profession,  1113. 
notice  under  general  issue,  justification,  truth,   1115. 
justices  of  the  peace  without  jurisdiction,  1029. 
malice,  1108. 

malicious  prosecution,  joinder  of  action  for,  958. 
nature   of,   1107. 
pleadings,  1112-1115, 
privileged  communications,   1110-1112. 
words  actionable  per  se,  1109. 

LICENSE 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 

LIENS 

see  also  Attorneys;  Mechanics'  Liens. 

chapter  on,  1116-1141. 

common  law,  elements  of,  1117. 

compensation    awarded    under    Workmen's    Compensation    Act,    lien 

for,  1966. 
exempt  property,  consent  of  wife,  799. 
garnishment, 

of  property  subject   to,  876. 

service  of  writ  as  creating,  841. 
judgment,  997. 

kinds  and  nature  of,  1116-1118. 

logs  and  forest  products,  labor  and  services  on,  1125-1141. 
mining  companies,  on  property  of,  1121-1125. 
personal  property,  services   in  connection  with,   1118-1121. 
replevin  where  interest  of  either  party  consists  of,  1627-1632. 
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LIFE  ESTATES 

ejectment  against  life  tenant,  validity  against  remainderman,  549. 
waste,  action  for,   1886. 

LIMITATION  OF  ACTIONS 

chapter  on,  1142-1166. 

aliens,    1150. 

amendments,  bill  of  particulars,  231. 

certiorari,  283. 

commencement  of  action,  what  constitutes,  1153,  1156,  1157. 

construction  of  statutes,  1142,  1143. 

contract  limitations,   1146. 

death,  toll  by,  1151. 

defaults,  proceedings  to  set  aside,  482. 

dismissal,  new   action   after,   1152. 

equity,  evasion  prevented  in,   1144. 

estoppel  to  urge,  1146. 

execution,   727-739. 

forms,  notice   under   general   issue   setting  up,   1445. 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 

infants,  1149. 

Judicature  Act,  provisions  of,  1144. 

justice  court  judgment  filed   in   circuit   court,   1043. 

laches,  bar  by  limitations,  1144. 

nature  of  statutes,  1142,  1143. 

new  action  following  reversal,  dismissal,  abatement,  etc.,  1152. 

nonresidents,  1150. 

nonsuit,  setting  aside  where  new  action  barred,  510. 

official  bonds,  242. 

personal  actions, 

accrual  of  cause  of  action, 

concealment  of  cause  of  action,  1156. 
open  account,  1154, 
time  of,  1154. 

"cause  of  action"  as  determining  period,  1146. 

disability,  effect  of,  1149. 

four  years,  actions  barred  in,  1149. 

new  promise,  acknowledgment,  or  part  payment,  1158. 

six  years,  actions  barred  in,  1147. 

ten  years,  actions  barred  in,  1148. 

three  years,  actions  barred  in,  1147. 

time  during  which  suit  in  equity  ig  pending,  IIK. 

two  years,  actions  barred  in,  1147. 
recovery  of  land, 

accrual    of   right   of   entry,   1163. 

action  by  people,   1165. 
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LIMITATION  OF  ACTIONS— Oontinued. 
recovery  of  land — continued. 

adverse  possession,  1160-1163. 

disabilities,  effect   of,  1164. 

new  action  after  abatement,  arrest  of  judgment,  reversal,  etc., 

1165. 
period  of  limitations,  1158-1163. 
retroactive  operation  of  statutes,  1145. 
reversal,  new  action  after,   1152. 
set-offs,  bar  of,  1146. 
writ  of  error,  584-586. 

LIS  PENDENS 

deed,  proceedings  to  prove  execution,  471. 
forms,  notice  of,  541. 
notice  of,  ejectment,  541. 

LOGS  AND  LOGGING 

lien    for    labor,    1125-1141. 

LOST  INSTRUMENTS 

action   on,  1166,  1167. 

MAIL 

service  by,  time  allowed  on  basis  of  distance,  1782. 

MAINTENANCE 

see  Champerty  and  Maintenance. 

MALICIOUS  PROSECUTION 

chapter  on,  1168-1175. 

advice  of  counsel,  1171. 

amendment,  adding  count  for,  in  action  for  false  imprisonment,  801. 

attachment,  malicious  suing  out  of,  1170. 

civil  action,  malicious  prosecution  of,  1169,  1174. 

costs,  limitation  on  amount,  431. 

elements  of  cause  of  action,  1169-1170. 

false  imprisonment, 

distinguished  from,  800. 

joinder  of  action,  958. 
justices   of  the   peace  without   jurisdiction,   1029. 
malice,  1173. 
nature  of  action,   1168. 
pleading,  1175. 
probable   cause,   1170,  1171. 

proof  of  want  of,  1172. 
slander,  joinder  of  action  for,  958. 
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MALPRACTICE 

survival  of  action  for,  2. 

MANDAMUS 

chapter  on,  1175-1231. 

action  not  prevented  by,  1178. 

against  corporations  and  associations, 

enforcement   of   orders   of   railroad   and   wajehouse   commission, 
1213. 

propriety  of  remedy,  1210-1213. 
against  courts  and  judicial  officer, 

application  to  vacate  order  not  prerequisite,  1193. 

compelling   acts   relating   to   judgment,    1197. 

costs,  review   of   orders  relating  to,   1198. 

orders  relating  to  pleadings,  1197. 

particular  proceedings  reviewable  on,  1194-1197. 

propriety  of  remedy,  1191-1194. 

temporary  injunction,  review  of  rulings  on,  1198. 
against   public   officers, 

application  of  rules  to  particular  officers  and  acts,  1203-1208. 

propriety  of  remedy,   1200. 

state   officers,    1201-1203. 

title  to  office,  not  reviewable  on,  1208. 
attachment,  review  of  order  in  dissolution  proceedings  by,  158. 
costs  and  damages,  1228-1230.  ' 

definition    of   writ,    1177. 
discretion  as  to  issuance,   1182-1184. 
discretionary  acts,  1181. 
effect  of,  1230,  1231. 
existence  of  other  remedy,  1179-1181. 
forms, 

order  to  show  cause,  1220. 

petition,  1218. 
habeas  corpus,  not  reviewable  on,  920. 
jurisdiction, 

circuit  courts,   1186-1188.  ' 

supreme  court,  1185,  1748. 
justice  court,  refusing  dilatory  appeal,  review  on,  1070. 
nature  of  writ,  1177-1179. 
new  trial,  review  of  order  on,  1305. 
obedience  to  writ,  enforcement,  1230. 
parties, 

against  whom  writ  should  run,  1190. 

relator,  1189. 
procedendo  as  superseded  by,  1510,  1511. 
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procedure,  , 

alternative  writ,  1219. 

motion  to  quash,  1220. 
answer,  1220-1223. 
effect  of,  1223. 

filing,  procedure  after,  1224-1226. 
motion  to  strike  part  of,  1224. 
procedure  on  failure  to  file,  1224. 
hearing  in  supreme  court,  1227. 
old  practice,  alternative  writ,  1213. 
order  to  show  cause,  1218-1220. 
petition,  1217. 
present  practice,   1215. 
relief  granted,  1228. 
return,  1220-1223. 
review  in  supreme   court,  1231. 
time  to  commence  proceedings,  1216.  ' 

prohibition  compared  with,  1518. 
right  to,   1178,  1182-1184. 
statutory   provisions,    1176. 

supreme  court,  practice  in  generally,  see  Supreme  Court. 
venue,   change   of,   303. 

MANTJSORIPTS 

execution,  levy   against,   719. 

MARITIME  COMPANIES 

venue   of  actions  against,  1860. 

MARRIED  WOMEN 

ace  also  Women. 
actions, 

bringing  against,  1233,  1234. 

right   to   maintain,   1232. 
common-law  disabilities,  1232. 
limitation  of  actions,  against,  1149. 
torts,    liability    for,    1234. 

MASTER  AND  SERVANT 

forms,   aal;iry,   declaration    to   recover,   128S. 

MECHANIC'S  LIEN 

assmiip=:if,  judgment  in   attoiniiting  to  enforce,  98X. 
jitturncys,  assignment  to  for  purpose  of  collection,  170. 
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forms, 

logging   lien, 

affidavit  for  attachment  to  enforce,   1135. 
attachment  writ  to  enforce,  1134. 
declaration,    1139. 
statement,  1129. 
logs  and  forest  products,  for  labor  and  services  on,  112o-ll-ll. 
mining   companies,   etc.,   on   property   of,   1121-1125. 
personal  property, 

assignment  of,  1120. 
bailees,  1121. 

enforcement,  when  and  how,  1120,   1121. 
execution  and  sale,   1121. 
prior  liens,  1120. 
right  to  lien,  1118-1120. 

statutory  provisions,  1118-1120. 

MILITARY  SERVICE 

arrest,  privilege  from  extending  to  persons  engaged  in,  368. 

MINING  COMPANIES 

foreign,  service  of  garnishment  w-rit  on,  843. 
liens  upon  property  of,  1121-1125. 

MONEY 

execution,  levy  against,  714. 

MONEY  LOANED 

assumpsit,   right   to   recover   in,   87. 

MONEY  PAID 

assumpsit,   right   to   recover   in,   87. 

MONTH 

(lofinod,    1781. 

i 
MORTGAGES 

chapter  on,  1236-1269. 
discharge, 

proceedings  to  obtain,  1237. 

certificate  of  discharge,  recording,  1239. 
hearing  and, other  proceedings,  1238. 
petition,  requisites,  1238. 
ejectment    by   mortgagee,  527. 
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execution, 

acquiring  purchasers'  rights  in  mortgaged  premises,  764. 
against  mortgaged  property,  712. 
equity  of  redemption,  levy  against,  725. 
mortgagee's   interest   not   subject,   718. 
foreclosure,  executors  or  administrators,  right  to  bring  proceedings, 

780. 
foreclosure  by  advertisement,   1239. 

assignment  pending  proceedings,  1252. 
assignment,   recording   of,    1246. 
attorney   fees,   1258. 
•     compliance  with   statute,  1243. 
instalments,  foreclosure  for,  1246. 
nature  of,  1243. 
notice  of  sale, 

publication,   1247. 
requisites,  1248-1251. 
pendency   of   action   to    recover    debt,    effect,    1246. 
power  of  sale,  necessity  for,  1244. 
prerequisites,  1245. 
redemption,   1264-1266. 
equity  of, 

conveyance  of,  or  execution  against,  1266. 
nature  of,  1265. 
refusal  to  acknowledge  payment,  liability,  1265. 
who  may  redeem,  1266. 
right  to  resort  to,  1242. 
sale, 

bids,  1254. 
deed,    1259. 

filing  with  register  of  deeds,  1263. 
how  conducted,  1254. 
parcels, 

sale  in  inverse  order  of  alienation,  1256. 
separate  sale,  1255. 
perpetuating  evidence  of,  1268. 
place  of,  1253. 
postponement  of,  1253. 
price,    1254. 

proceeds,  surplus,  payment  of,  1257,  1267. 
purchaser's  rights,  1261. 
time   of,   1253. 
who  may  make,  1253. 
who  may  purchase  at,  1257. 
who   may   foreclose,   1244. 
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MORTGAGES— Continued. 

foreclosure   in  chancery,  summary  proceedings  to   obtain  possession, 

1719. 
forms, 

affidavit  by  auctioneer;  1269.  » 

notice  of  sale  on  foreclosure,  1251. 
affidavit  of  publication,  1252. 

sheriff's  deed  on  foreclosure,  1260. 
instalments,  debt  payable  in,  1245. 
nature  of,  1239-1242. 
priority,  attachment  lien,  129. 
summary   proceedings  to   obtain  possession,   1718. 

MOTIONS  ' 

see  also  Petitions. 

change  of  venue,  see  Venue. 

copies  of  affidavits  accompanying,  defects,  28. 

defaults,  to  set  aside,  see  Defaults. 

demurrer,    motions    operating    as,    see    Demurrers    and    Substituted 

Practice. 
forms, 

dismissal, 

motion   for,   1429-1431. 

motion   for    operating    as    demurrer,    1459. 
on  ground  of  pendency  of  another  action,  48. 
order   on, 

denying,   1276. 
granting,  1276. 
special,  1271. 

notice   of,   1272. 
^  supreme  court,  special  motions  in,  1762. 
pleas,  motions  serving  as,  see  Pleas. 
special, 

argument,   1273. 
costs,  1274. 
decision   on,   1274. 
notice  of,  1271. 

power  to  hear  witnesses,  1274. 
requisites,  1271. 

Sitay  of  proceedings  to  make,  1272. 
stay  of  proceedings  to  permit  making  of,  1686. 
supreme  court,  requisites,  notice  and  hearing  of  motions  in,  1762-1764. 

MUNICIPAL  CORPORATIONS 

action  against,  parties,  1347. 

adverse  possession,  acquisition  of  title  by,  1163. 


2234  IxDEX 

[REFERENCES    ARE   TO   PAGES] 

MUNICIPAL  CORPORATION&— Continued, 
execution  against  prohibited,  704. 
garnishment   proceedings  against,  S26. 

service    of   writ   on,    843. 
justices   of  the  peace,  jurisdiction   over  actions  against,   1029. 
mandamus, 

against  whom  writ   should   run,   1190. 

•  application  of  rules  to  particular  officers  and  acts,  1203-1208. 
process,  service  on,  343. 

quo  warranto  to  test  validity  of  organization,  1550. 
venue  of  action  against,  1862. 

NAME 

attorney's,  use  of  by  another,  172. 

variance  between  name  in  body  of  instrument  and  signature,  27. 

NAVIGATION  COMPANIES 

attachment,  proceeding  against,  by,  94. 
venue  of  actions  against,  1860. 

NE  EXEAT 

circuit  court  commissioners,  power  to  issue  writ  of,  312. 

NEGLIGENCE 

action  for,  what  necessary  to  sustain,  1277. 

comparative,  1277. 

forms, 

declaration, 

injury  at  railroad  crossing,  1281. 
maintaining  unsafe  stairway,  1281. 
running  train  over  crossing,  1281. 
gross,  1278. 
pleading,  1279-1282. 

cross-declaration,   1282. 
negativing  contributory  negligence,  1282. 
proof  of  facts  alleged,  necessity,  1280. 
question  of  law  or  fact,   1279. 

NEGOTIABLE  INSTRUMENTS 

see  Bills  and  Notes. 

NEW  TRIAL 

chapter   on,   1283-1306. 

costs  of  former  trial,  payment  of,  442. 

effect,  1285. 

ejectment,  563,  12S4.  12S.^. 
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equitable  remedy  as  affected  by  motion  for,  1287. 
exceptions,  party  deprived  of  without  fault,  220. 
former  trial,  matters  occurring  on  not  involved,  1285. 
forms,  affidavit,  newly  discovered  evidence,  1303. 
grounds,  1287-1289. 

collapse  of  plaintiff's  wife  on  stand,  1288. 

continuance,  refusal  of,  1290. 

counsel,  absence   of,  1297. 

damages,  excessiveness  or  inadequacy,  1290. 

disqualification  of  judge,  1289. 

disqualification  of  juror,  1289. 

errors  of  law  on  trial,  1289. 

misconduct, 

counsel,  1291. 
jury,  1292-1294. 
officers,  1294. 
prevailing  party,  1294. 
mistake,  1296-1298. 
newly  discovered  evidence,  1295. 
objections  not  urged  at  trial,  1300. 
surprise,  1296-1298. 

verdict  contrary  to  law  or  evidence,  1298. 
weeping  of  wife  and  daughter  of  plaintiff,  1288. 
witnesses, 

absence  of,  1297,  1298. 
conviction  of  perjury,  1299. 
nature  of,  1285. 

parties,  granting  as  to  one  or  more,  1287. 
power  of  court,  1286. 
procedure, 

conditions  on  granting  order,  1304. 
motion,  necessity  for,  1300. 
papers,  1302. 
affidavit, 

newly  discovered  evidence,   1302. 
relating  to  jury,  1304. 
time  for,  1301. 
review  of  order,  1304. 

exceptions,  necessity  for,  1306. 
refusal  to  state  reasons  for  denying,  130.^. 
quo  warranto,  on,  1544. 

raising  of  questions  on,  necessity  for  review,  623. 
refusal,  review  of,  on  error,  630. 
reversal  of  judgment, 
ordering  on,  644. 
procedure  after,  655. 
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stay  of  proceedings  to  permit  motion  for,  1687. 
trial,  conduct  of,  1285. 
waiver  of  ground  for,  1287. 

NEWSPAPERS 

see  Publication. 

NEXT  FRIEND 

see  also  Guardian  ad  Litem. 

action  against  infants  or  insane  persons,  1323. 

amendments,  889. 

appointment,  890. 

filing  of  order  of,  892. 
bond,  891. 

costs,  liability  for,  888. 
forms, 

bond,  891. 

declaration  in  action  by,  890. 

petition  for  appointment,  890. 
insanity  pendente  lite,  894. 
necessity,  887-890. 
powers  of,  889. 

security,  giving  as  prerequisite  to  receipt  of  property  or  money,  895. 
substitution  of  infant  attaining  majority,  889. 
Workmen 's  Compensation  Act,  proceedings  under,  1966. 

NONRESIDENTS 

garnishment  proceedings  against,  878-881. 

NONSUIT 

costs  on  involuntary,  1308. 

discovery,  disobedience  of  order  for,  514. 

forms,  judgment  on  voluntary,  on  jury  trial,  503. 

involuntary, 

grounds,  1307. 

power  to  grant,  1307. 
replevin,  judgment  of,  1637. 
right  to  submit  to,  501. 

set-off  or  recoupment,  precluded  after  notice  of,  1674. 
setting  aside,  510. 
waiver  of,  510. 

NOTARIES  PUBLIC 

commission,  date  of  expiration  to  be  aflSxed,  26. 
oaths,  power  to  administer,  1312. 
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NOTICE 

see  Error,  Writ  of;  Execution,  and  otlier  specific  topics, 
appearance,  right  to  notice  to  subsequent  proceedings  following,  52. 
attachment,  see  Attachment. 
attorneys,  substitution  of,  179. 
certiorari, 

application  for,  286. 

issuance  of,  288. 
deposition,  see  Depositions. 
filing,  1320. 

form  and  requisites,  1319,  1320. 
forms, 

hearing  in  supreme  court,  1758. 

mortgage  foreclosure  sale,  1251. 
affidavit  of  publication,  1252. 

payment  into  court,  1351. 

placing  cause  on  calendar,  1796. 

reference,  motion  for,  1561. 

replevin, 

exceptions  to  sureties,  1604. 
justification  by  sureties,  1605. 

supreme  court,  motions  in,  1763. 
lis  pendens,   ejectment,  541. 
production  of  papers,  see  Evidence. 
supersedeas,  presentation  of  bond,  222. 
time,  computation  of,  in  connection  with,  1781. 
under  general  issue,  see  General  Issue. 

NOTICE  TO  QUIT 

see  Summary  Proceedings. 

NOTICE  UNDER  GENERAL  ISSUE 

see  Gener-vl  Issue. 

NUISANCES 

costs,  right  to  recover  in  action  for,  428. 

defined,  1308. 

forms,  declaration  in  action  for,  1312. 

remedy,  1310-1312. 

what  constitutes,  1308-1310. 

OATHS 

see  Affidavits. 

administration,  method  of,  1313. 
arbitrators,  power  to  administer,  59. 
attorney  general,  by,  161. 
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OATHS — Continued. 

attorneys,  administration  by,  173, 
circuit  court  commissioner,  311. 
forms  of,  1313-1315. 

appraisers  on  attachment,  122. 

appraisers  on  replevin,  1596. 
jury,  1015. 

power  to  administer,  1312. 
wdtnesses,  administering  to,  1891. 

OBJECTIONS 

see  Trial. 

OFFICERS 

actions  against,  parties,  1347. 
actions  by,  procedure  on  death,  3. 
bonds, 

distribution  of  recovery,  239. 

limitation  of  actions,  242. 

who  may  sue  on,  238. 
costs, 

amount  where  defendant  officers  prevail,  433. 

right  to  in  action  to  recover  for  misconduct,  430. 
court,  privilege  from  arrest,  368. 
mandamus  against,  1200-1209. 
quo  warranto  against,  1535-1548. 
venue  of  actions  against,  1860. 
who  aje,  1537,  1538. 

ORDERS  AND  RULES 

see  specific  heads  for  particular  orders. 

classification,  1270. 

common  rules,  1270. 

defined,  1270. 

forms, 

denying  motion,  1276. 

granting  motion,  1276. 
notice  of,  1275. 

proof  of  service  of,  1275. 
rules  by  consent,  1270. 
special,  entry  or  filing,  1270. 
time,  computation  of  in  connection  with,  1781. 

ORDINANCES 
proof  of,  676. 
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filing,  1320. 

form  and  requisites,  1319. 

genuineness,   proceedings  to  procure  admission  of,  see   Evidence. 

inspection  of,  see  Discovert  and  Inspection. 

notice  to  produce,  see  Evidence. 

replevin  not  proper  remedy  to  secure  filed  papers,  1587, 

PAROL  EVIDENCE 

see  Evidence. 

PARTIES 

chapter  on,  1321-1347. 
amendments  as  to,  1469. 

cure  of  defect  by,  1325-1329. 
arrest,  privilege  from,  367. 
attachment,  description  in  afiidavit,  115. 
death,  see  Abatement  and  Eevival. 
defendants, 

contracts, 

actions  on,  1342. 

assignment  of  interest  in,  1342. 

novation,  1342. 

doubt  as  which  of  two  or  more  are  liable,  1342. 

election,  compelling,  1347. 

ex  contractu  actions,  joinder  in,  1343-1345. 

ex  delicto  actions,  joinder,  1345,  1346. 

municipal  corporations,  1347. 

public  officers,  1347. 

state,  1347. 
executors  or  administrators,  substitution  as  defendant,  785. 
forcible   entry  and  detainer  proceedings,  1706. 
forms, 

misjoinder,  motion  to  dismiss  for,  1430. 

misnomer,  motion  to  dismiss  for,  1431. 
,       nonjoinder,  motion  to  dismiss  for,  1430. 
garnishment,  joinder  of  two  or  more,  827. 
infants,  1322. 
insane  persons,   1322. 
insanity  pendente  lite,  1323. 
intervention,  1323. 
joint  tenants,  action  by,  963. 
mandamus  proceedings,  1189-1191. 
misjoinder, 

action  not  defeated  by,  1426. 

amendment  as  obviating,  1325. 
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names  of,  statement  of,  in  declaration,  1380. 

new,  adding  by  amendment,  1325. 

new  trial,  granting  as  to  one  or  more,  1287. 

objection,  how  taken,  1324-1329. 

official  bonds,  who  may  sue  on,  238. 

plaintiffs, 

bonds,  obligee  refusing  to  join,  1341. 
common-law  rule, 

actions  ex  contractu,  1329-1332. 
assignment  of  contract,  1332. 
death  of  one  or  more  several  obligees,  1333. 
death  of  sole  party,  1333. 
ex  delicto  actions,  1334,  1335. 

assignees,  1336. 
Judicature  Act,  changes  by,  1329. 
partners,  1348. 

real  party  in  interest,  1329,  1337. 
assignees,  1339-1341. 

person  for  whose  benefit  contract  is  made,  1339. 
trustee  of  an  express  trust,  1341. 
quo  warranto,  on,  1533,  1538. 
statutory  changes,  1322. 
stipulations  by,  power,  to  make,  33. 

PARTITION 

arbitration,  power  to  submit  to,  57. 
statutory  provisions,  1347. 

PARTNERSHIP 

actions,  parties,  134S. 

arbitration,  power  of  partner  to  consent  to,  56. 

assumed   name,   necessity  for   setting   up   illegality   in   notice   under 

general  issue,  1441. 
attachment, 

affidavit,  sufficiency,   110. 

application  for  dissolution,  144. 

proceeding  against,  by,  95. 

writ,  description  by  firm  name,  ,119,  120. 
confession  of  judgment,  power  of  partner,  386. 
execution  against  property  of,  718,  1348. 
exemptions,  enforcement,  1348. 
existence, 

admission  by  failure  to  file  affidavit  denying,  1448. 

affidavit  as  proof  of,  690,  1347. 
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fraudulent  debtors,  proceedings  for  arrest  not  available  against  in- 
nocent partner,  811. 
garnishment  proceeding  against,  831. 
process,  service  on,  339. 

PAYMENT 

see  also  Payment  Into  Court. 

assumpsit,  right  to  recover  money  paid,  87. 

execution,  see  Execution. 

forms,  notice  under  general  issue  setting  up,  1349. 

general  issue,  necessity  for  setting  up  in  notice  under,  1439. 

pleading,  1348,  1349. 

PAYMENT  INTO  COURT 
effect,  1350,  1351. 
forms, 

notice  of,  1351. 
rule  on,  1351. 
how  made,  1350. 
rule  or  order,  necessity,  1350. 
stay  of  proceedings  on,  1686. 

PENALTIES  AND  FORFEITURES 

assumpsit  to  recover,  82. 

pleading,  1415. 
costs,  right  to  in  action  to  recover,  429. 
general  issue,  notice  under  unnecessary,  1442. 
venue  of  action  to  recover,  1861. 

PENDING  ACTION 

see  Another  Action  Pending. 

PERISHABLE  PROPERTY 

execution  sale  of,  744. 

PERSONAL  INJURIES 

survival  of  action  for^  2. 

PETITIONS 

see  also  Motions. 

affidavit,  distinguished  from,  1353. 

defined,  1353. 

PHYSICAL  EXAMINATION 

power  to  require,  661,  1353. 
II  Abbott— 72 
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forms,  common  counts  for  recovery  for  services,  1408. 
malpractice, 

action  for,  1354. 

insurer  cannot  be  joined,  1354. 

survival  of  action  for,   2. 
privileged  communications  to,  1906,  1907. 

PLEA 

see  General  Issue. 
admissions  in  notice,  1446. 
amendment,  1470-1472. 

appeal  from  justice  court,  on,  1092. 

as  of  course,  1463. 

general  rules,  see  Amendments, 
bar,  pleas  in, 

common  traverse,  1433. 

defined,  requisites,  1432. 

notice  under  general  issue  substituted  for  special  pleas,  1433. 
classification  at  common  law,  1421. 

corporations,  affidavit  denying  existence,  necessity,  1450. 
dilatory, 

abolished,  1422. 

certainty,    1427-1429. 

disability  of  the  person,  1424. 

form  of  writ,  1424. 

jurisdiction,  plea  to,  1422. 

pleas  to  the  count,  1424. 
ejectment,  requisites  and  sufficiency,  539,  540. 
execution   of  written  instrument,   denial   of,   1446-1450. 
filing,  time  for,  1446. 
forcible  entry  and  detainer,  1713. 
forms, 

execution  of  writings,  affidavit  denying,  1450. 

motion,  dismissal,  for,  1429-1431. 
garnishment,  plea  of  subsequent,  1454. 
insurance,  defense  in  action  on  policy,  951. 
justice  of  the  peace,  setting  up  title  to  land,  1033. 
motions  operating  as, 

abatement,  amendment  curing  objections,  1432. 

dilatory,  certainty,  1429. 

flisjnissal,  filing  and  service  of  motion,  1431. 

notice  under  general  issue,  sec  General  Issue. 

practice  as  to,  1431. 
puis  darrein  continuance, 

effect   of,  1452. 
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PLEA— Continued. 

puis  darrein  continuance — continued. 

history  and  nature  of,  1451. 

scope  of,  1451. 

supplemental  pleadings  substituted  for,  1453. 
quo  warranto,  on,  1542. 
replevin,  1615. 
serving,  time  for,  1446. 
supplemental,  1453. 

discretion  of  court,  1454. 

subsequent  garnishment,  1454. 
withdrawal  without  substitution  of  another,  default,  478. 

PLEADING 

see  also  Declaration;  General  Issue;  Plea. 

chapter  on,  1355-1481. 

admissions  in,  1369. 

affidavit  of  merits,  summary  judgment  in  absence  of,  991. 

aider  by  verdict,  see  Cure  of  Error. 

amendment,  see  Amendments. 

assault  and  battery,  69. 

bill  of  particulars,  effect  as  restricting  recovery,  233. 

bills  and  notes,  denial  of  execution,  235. 

bonds,  action   on,   240. 

construction,  1369. 

corporations, 

affidavit  denying  existence,  necessity,  1450. 

averment  of  existence,  424. 

denial  of  existence,  424. 
default,  see  Defaults. 
demurrers  and  substitutes  therefor,  see  Demurrers  and  Sxjbstituted 

Practice. 
execution  of  written  instrument,  affidavit  denying,  1446-1450. 
failure  to  plead,  effect  where  trial  had,  1369. 
forcible  entry  and  detainer,  1710-1712. 
forms, 

of  particular  pleadings,  see  Declaration;  General  Issue;  Plea, 
etc. 

prepared  by  State  Bar  Association,  1366, 
fraud,  805. 

inconsistent  causes  of  action  or  defenses,   1368. 
inconsistent  counts,  joinder  of,  961. 
judgment,  conformity  to,  989. 
.Judicature  Act,  changes  made  by,  1359-1360. 
justices  of  the  peace,  appeal,  on,  1088-1090. 
libel  and  slander,  1112-1115. 
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PLEADING— continued. 

logging  lien,  action  to  enforce,  1139. 

malicious  prosecution,  action  for,  1175. 

mandamus,  review  of  order  relating  to  pleadings,  1197. 

motions  relating  to, 

compelling  election  between  counts,  1477. 
definite  and  certain,  motion  to  make,  1476. 
striking  out  pleading,  1477. 

striking  out  scandalous,  impertinent  or  improper  matter,  1477. 
negligence,  1279-1283. 
profert  unnecessary,  1367. 
replevin,  1613-1616. 
requisites, 

certainty,  1365. 
duplicity,  1365. 

improper  or  unnecessary  statements,  1360. 
anticipating  defense,  1362. 
evidence,   1363. 
facts  judicially  noticed,  1361. 
fictions  of  law,  1363. 
immaterial  or  irrelevant  matters,  1364. 
method  of  stating  facts,  1364. 

judgment  or  decision  of  officer  or  board,  1367. 
performance  of  condition  precedent,  1367. 
substance  of  written  instruments,  1367. 
paragraphing,  1368. 

plain   and   concise   statement   required,  1360. 
signature,  1368. 
rules  of  court  governing,  1360. 
special  count,  abandonment  of,  961. 
supplemental  pleadings,  1453. 
discretion  of  court,  1454. 
time  for, 

effect  of  demand  for  bill  of  particulars,  227. 
extension  of,  1783. 
•  trespass,  1789. 
trover,  1854. 
variance,  1370. 

immaterial,  when,  44. 
verdict,  aider  by,  1480. 
waiver  of  objections  and  defects,  1480. 

written  instruments,  what   are  within   requirement   of  sworn  denial 
of  execution,  1967. 

PLEDGES 

execution,  levy  against  pledged  property,  714. 
forms,  count  for  losing  pledged  goods,  1481. 
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PRESUMPTIONS 

attoiiieys,  autliority  to  appear,  167. 

bill  of  exceptions  not  showing  that  all  testimony  is  included,  211. 

certiorari,  iusuflSeiency  of  return,  290. 

garnishment  proceedings,  822. 

jurisdiction,  450. 

justices  of  the  peace,  in  support  of  jurisdiction,  1030. 

PRISONERS 

arrest  on  capias,  privilege  from,  368. 

PROBATE  COURTS 

chapter  on,  1484-1510. 
appeal  from, 
bond,  1488. 

certified  copy  of  record,  filing,  1495. 
costs,  1502. 

decisions  appealable,  1492-1494. 
determination  in  circuit  court,  1497. 
framing  an  issue,  1497-1499. 
judgment,  1501. 
jury  trial,  right  to,  1499. 
trial,   1500. 
effect  on  further  proceedings,  1489. 

error  to  review,  579.  ' 

notice  of,  1494. 
right  to,  1487. 

special  leave  to  appeal,  1490-1492. 
application   and   notice,   1492. 
time  for,  1487. 
who  may  appeal,   1488. 
commissioners  on  claims,  appeal  from,  1504-1510. 
contempt,  power  to  punish  for,  1486. 
judge,    death,    removal,    resignation,    incapacity,    etc.,    who    to    act 

for,  1487. 
jurisdiction,  nature   of,  1485. 
nature  of  proceedings,  1485. 
will  contest,  certification  to  circuit  court  before  hearing,  1504. 

PROBATE  JUDGES 

see   Judges. 

PROCEDENDO 

mandamus  as  superseding,  1510,  1511. 
supreme  court,  jurisdiction  to  issue,  1748. 
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PROCESS 

chapter  on,  1511-1515. 

abbreviations,  right  to  use,  459. 

alias  and  pluries  writs,  354. 

amendment,  see  Amendments. 

attorneys,  privilege  from  service  of,  167. 

blank,  delivery  of,  336. 

conflicting  statements  in,  337. 

declaration,  correspondence  with,  1378. 

defects  or  irregularities,  aider  by  verdict,  42. 

defined,  334,  1511. 

ejectment,  in,  535. 

English  language,  to  be  in,  459. 

exemption  from  service  of,  345. 

forms, 

compelling  return,   1514,  1515. 

power  of  supreme  court  to  prescribe,  1513. 
indorsement,  335. 

nonresident  plaintiff,  336. 
return  of  servdce,  see  Eeturns. 
sealing,  335. 
service, 

acceptance  or  acknowledgment  of,   353. 

action  against  corporation,  partnership   or  association,  339. 

defects  in  copy  served,  337. 

foreign  corporation,  341. 

manager  casually  in  state,  426. 

insurance   and   like   companies   where   state   officer  appointed   to 
receive  service,  342. 

objections  to  want  or  insufficiency  of,  349. 

one  of  several  jointly  liable,  344. 

original,  337. 

place  for,  347. 

prisoners,  344. 

proof  of,  necessity  to  authorize  default,  479. 

public   corporations   and  unincorporated  boards,   343. 

time  for,  338. 

waiver  of,  353. 

waters  of  Great  Lakes,  349. 

who  may  be  served,  338. 

who  may  serve,  346. 
signing,  335. 

statutes  governing,  1512. 
style  of,  335. 
summons,  see  Summons. 
Sundays  or  holidays,  service  or  execution  on,  458. 
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PROCESS— Continued, 
supreme  court, 

issuance,  1513. 

issuance  of  final,  1775. 

process  of,  1752. 
teste,  335. 

PROHIBITION 

chapter  on,  1515-1524. 

application,  1521. 

contempt,  jurisdiction  to  punish  for,  412. 

costs,  1524. 

right  to  recover,  429. 
defined,  1516. 
forms, 

absolute  writ  of,  1523. 

temporary  writ  of,  1523. 
injunction,  compared  with,  1517. 
mandamus,    compared    with,   1518. 
nature,  1516. 
origin,  1516. 

procedure  according  to  whether  return  adopted,  1522. 
supreme  court  alone  may  issue,  1521. 
supreme  court,  jurisdiction  to  issue,  1749. 
when  writ  lies,  1518-1521. 
writ,  issuance,  service  and  return,  1521. 

PROSECUTING  ATTORNEYS 

disabilities,  1525. 

duties  and  compensation,  1525. 

election,  1524. 

eligibility,  1524. 

forfeited  recognizances,  duty  to  prosecute,  1557. 

PUBLIC  LANDS 

trespass  on,  attachment,  1526. 

PUBLIC  OFFICERS 

see  Officers. 

PUBLICATION 

attachment,  notice  where  no  personal  service,  131. 

mortgage  foreclosure,  notice  of  sale,  1247. 

newspaper  in  which  to  be  made,  1526. 

proof  of,  681. 

revivor,  notice  on,  7.  i     ^  . 
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QUESTIONS 

see  Verdict;  Witnesses. 

QUO  WAERANTO 

chapter  ou,  1527-1556. 
agains-t  corporations, 
costs,   1555. 
information, 

filing,  1553. 
leave   to   file,   1551. 
requisites,  1552. 
judgment,  1554. 

default  of  a  plea,  1553. 
publication  of  notice  of,  1555. 
replication,  1553. 
right  to  remedy,  1548-1551. 
rule  to  plead,  1553. 
summons,  1553. 

service  by  publication,   1554. 
against  individuals,  n 

appearance,  1541. 
burden  of  proof,  1544. 
determination  of  issue  of  fact,  1543. 
information,  1539,  1540. 
judgment, 

ouster,   1545. 

rights  of  relator  as  fixed  by,  1546. 
new  trial,  1544. 

"offices"  of  which  cognizance  taken,  1536-1538. 
parties,  joinder  of,  1538. 
plea,  1542. 
replication,  1542. 
right    to   bring,   1535. 
suggestion  of  damages,  1547. 
summons,  1541. ; 
costs,  right  to  recover,  429. 
defined,  1530. 
elections  involving  constitutional  amendments  or  other  propositions, 

investigation  on,  1532. 
forms, 

information, 

against   corporations,   1552. 
against  individual,  1540,  1541. 
suggestion  of  damages,  1548. 
summons  against  individuals,  1541. 
history  of  remedy,  1528-1530. 
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QUO  WARRANTO— Continued, 
information, 

leave   to   file,   1534. 

who   may   file,   1533. 
jurisdiction,  1531. 
nature  of  proceedings,  1530. 
statutory  regulations,  1531. 
supreme  court,  jurisdiction  t6  issue,  1748. 

RAILROAD  AND  WAREHOUSE  COMMISSION 

mandamus,  enforcement  of  orders  by,  1213. 

RAILROADS 

attachment,  proceeding  against  by,  94. 
execution,  against   property  of,   722. 
garnishment  writ,  service  on,  842. 
process,  service  on,  340. 
venue  of  actions  against,  1859. 

REAL  PROPERTY 

actions  affecting,  what  abolished  and  what  in  use,  14. 
arbitration,  power  to  submit  claims  regarding,  to,  57. 
assumpsit,  right  to  recover  in  for  injury  to,  85. 
execution, 

levy  against,  724. 

lien,  duration,  737. 

notice  of  levy  on,  735. 

sale,  746. 

title  and  right  of  purchaser,  750. 
joint   tenants,  parties  in   action  for  injury  to  property  of,  963. 
justices  of  the  peace, 

transfer  of  cause  where  title  in  question,  1031-1037. 

without  jurisdiction  to  try  title  to,  1029. 
limitation  of  actions  governing  recovery  of,  1159-1166. 
summary  proceedings  to  secure  possession  of,  see  Summary  Proceed- 
ings. 
survival  of  actions  in  relation  to,  2. 
trespass  on,   1784-1789. 
venue  of  actions  relating  to,  1857. 

RECEIVERS 

garnishment,  proceedings  against,  825. 
supplementary  proceedings,  appointment  in,  1744. 

RECOGNIZANCES 

prosecution  of  forfeited,  1557. 


2250  Index 

[REFERENCES   ARE   TO   PAGES] 

RECORDING 

deeds, 

certificate  of  proof  of  execution,  472. 
filing  copy  pending  proceeding  to  prove  execution,  471. 
necessity  for  acknowledgment,  469. 
execution, 

certificate  of  sale,  748. 

levy,  record  of  notice  of,  736. 

sheriff's  deed,  767. 

time  for  taking  and  recording,  768. 
mortgages, 

assignments,  necessity  for  recording,  1246. 

certificate  of  discharge  in  proceedings  to  obtain,  1239. 

foreclosure, 

deed,  filing  of,  1263. 
perpetuating  evidence  of  sale,  1268. 
redemption,  entry  of,  1264. 
pi-oof  of  instruments  entitled  to  record,  681. 
supplementary  proceedings,  orders  on,  1747. 

RECORDS 

see  Error,  Writ  of. 
abbreviations,  right  to  use,  459. 
amendment,  see  Amendment. 
English  language,  to  be  in,  459. 
entry  and  keeping,  1557. 
judicial, 

foreign  courts,  proof  of,  678. 

proof  of,  677. 
lost,  action  on,  1166,  1167. 
public,  proof  of,  677. 
supreme  court,  preparation,  printing  and  service,  1754-1758. 

REDEMPTION 

see  Execution. 

REFEREES 

see  Eeference. 
forms,  oath,  1314. 

REFERENCE 

chapter  on,  1558-1572. 
auditors, 

appointment,  1569-1571. 

compensation,  1572. 

meetings,  report,  witnesses,  etc.,  1571. 

report,  effect  as  evidence,  1571. 
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REFERENCE — Continued. 

« 

defaults,  assessment  of  damages,  480. 
forms, 

auditors,  rule  for  appointment,  1570. 
exceptions,  referee's  conclusions  of  law,  1566. 
motion  for, 

affidavit,   1561. 
notice  of,  1561. 
order  granting,  1561. 
report  of  referee,  1565. 

rule  denying  motion  to  set  aside  and  confirming  same,  1568. 
rule  setting  aside,  1568. 
rule  to  compel  report  by  referee,  1565. 
stipulation  consenting  to,  1559. 
jury  trial,  demand  for  to  avoid,  1005. 
referee, 

bills  of  exceptions,  1566. 

compensation,  1569. 

compulsory,  reference,  1560. 

consent  of  parties,  1559. 

discharge,    1562. 

practice  in  trial  before,  1561,  1564. 

report,  1564. 

action  of  court  on,  1567. 
duty  of  clerk  on  filing,  1565. 
exceptions,  1565. 
selection  by  parties,  1559.  ' 

reversal,  effect  on  prior  reference,  656. 
supplementary  proceedings,  in,  1745. 

REGISTRY 

see  Eecording. 

RELEASE 

burden  of  proof,  1573. 

forms,  notice  under  general  issue  setting  up,  1573. 

general  issue, 

necessity  for  setting  up  in  notice  under,  1439. 

notice  of  under,  1573. 

REMAINDERS 

ejectment,  judgment  against   lifp  teuantp,  raliditj,  09. 

REMITTITUR 

cure  of  error  hy,  639. 
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REPAIRS 

lien  for  making,  1118-1121. 

REPLEVIN 

chapter  on,  1574-1641. 

affidavit,  1589-1591. 

assumpsit  not  an  election  against,  564. 

attorneys,  purchase  of   chattel   aaid   maintenance   of   action   by,   170. 

bond,  1598-1603. 

actions   on,   1607-1612. 

excepting  to  sureties  and  requiring  new  bond,  1603. 

failure  of  sureties  to  justify,  1605. 

liability  of  sheriff  where  sureties  fail  to  justify,  1606. 
costs,  right  to  recover,  429. 
counterclaim,  1616. 
cross-replevin,  1589. 
damages,  1620. 

assessment  of,  1622. 

recovery  by  defendant,  1621. 
defenses,  1588. 
discontinuance,  1618. 

effect  on  bond,  505. 
dismis?al,    1612. 

distrained  animals,  see  Animals. 
evidence,  1616. 
execution,  1638. 

body  execution,  1641. 

new  writs,  1641. 

principal  and  sure^:ies  on  bond,  against,  1640. 
failure  to  find  property  or  deliver  it  to  plaintiff,  1598. 
findings,  1619. 
forms, 

affidavit,  1591. 

appraisers,  oath  of,  1596. 

bond,  1602. 

affidavit   of  justification   of   sureties,   1604. 
count  in  action  on,  1611. 
new  bond, 

affidavit  of  justification,  1606. 
notice  of  filing,  1606. 
notice  of  exceptions  to  sureties,  1604. 
notice  of  justification,  1605. 

declaration,  1614. 

execution,    1639,   1640. 

judgment, 

default,  by,  1635. 
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REPLEVIN— Continued, 
forms — continuefl. 

judgment — continued. 

defendant,  in  favor  of,  1626,  1627. 

defendant  holding  only  special  interest  in  property,  in  favor 

of,  1631. 
plaintiff,  in  favor  of,  1624. 

plaintiff  holding  only  special  interest,  in  favor  of,  1631. 
return  of  property  waived,  1633,  1634. 
return  to  writ,  1597. 
writ,   1592. 
issues,  1617,  1618. 
judgment,    1622. 

default,  by,   1635. 

defendant,  in  favor  of,  1625. 

discontinuance,  on,  1636. 

effect  of,  1637. 

issues   of   law,    on,   1637. 

lien  or  special  property  as  sole  right   in  property,  1627-1632. 

nonsuit,    1637. 

plaintiff, 

where  property  delivered,  1624. 
where    property    not    delivered,    1623. 
prior  attachment  of  replevied  property,  1634. 
return   of  property  waived,   1632. 
justices  of  the  peace, 

effect  of  appeal  bond,   1077. 
judgment   on  appeal,   1095. 
lien  or  special  property,  rights  dependent  upon,  1627-1632. 
nature    of    action,    1575. 
pleading, 

declaration,    1613. 
plea,  1615. 
property  subject  to,  1586. 

execution  or  attachment,  property  levied  on  by,  1587. 
tax  warrant,   property   taken   under,   1588. 
propriety  of  remedy,  1575. 
quashing  writ,  1612. 
right  to  remedy,  1575. 

demand   as   condition   precedent,   1581-1583. 

distrained   animals,    1581. 

execution  or  attachment,  goods  seized  on,  1579. 

intermingled   property,   1579. 

possession, 

necessity  for  right  to,  1584-1586. 
necessity  for  unlawful  by  defendant,  1578. 
necessity  for  want  of  by  plaintiff,  1577. 
unlawful  detention  as  gist  of  action,  1576. 
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REPLEVIN— Continued. 

set-off,  1616. 

survival  of  action  for,  2. 

tax  title,  timber  cut  from  property  subject  to,  1584. 

trial,  scope  of  inquiry,  1616,  1617. 

venue,  1857. 

verdict,  1619. 

w^ho  may  sue,  1583. 

joint  tenant  and  tenants  in  common,  1586. 

I^ossession,  necessity  for  right  to,  1584-1586. 
writ,   1592. 

alias  or  pluries,  1594. 

description  of  property,  1593. 

execution   of,   by    taking   property,    1596. 

return,  1596. 

returnable  when,  1593. 

service,   1595. 
writ  of  return,  issued  to  sheriff  of  what  county,  702. 

REPLICATION 

quo  warranto, 

against  corporation,  on,  1553. 

against  individuals,  on,  1542. 
unnecessary  where  general  issue  filed,  1451. 

REPORTERS 

see  Stenographers;  Supreme  Court. 

REPORTS 

referee,   by,    1564. 

RES  ADJUDICATA 

conclusiveness  of  judgment,  997-1000. 

demurrer,   sustaining  objections   on   motion   or   notice   operating   as, 

not  a  bar,  1462. 
forms,  notice  under  plea  of  former  judgment,  1001. 
general  issue,  necessity  for  setting  up  in  notice  under,  1440. 
habeas  corpus,  order  discharging  as,  914. 
persons  concluded,    1000. 

RESOLUTIONS 

proof  of,  675. 

nuinifipal,  676.  > 

RETURNS 

aniciulnieiit,  see  AjiEXDiiEXT. 


Index  2255 

[REFERENCES   ARE   TO  PAGES] 

RETURNS— Continued. 

attachment,  see  Attachment. 

compelling  return  of,  405. 
capias   ad   respondendum,   380. 
capias  ad  satisfaciendum,  778. 
certiorari, 

justice  court  judgment,  on  review  of,  1053-1056. 

return  on,  see  Certiorari. 
compelling,  352. 
contempt, 

appearance   bond,  404. 

compelling  return   by,  401. 
contradiction,    351. 

defects  or  irregularities,  aider  by  verdict,  42. 
duty  as  to,  350,  1513. 
execution, 

conclusiveness,   756. 

effect  of  insufficiency,  757. 

necessity  for,  753. 

prerequisite  to  alias  writ,  712. 

setting  aside,  756. 

sufficiency  of,  753. 

time  for  making,   756. 

who  may  make,   753. 
false,  right  to  costs  in  action  for,  430. 
form  and  contents, 

service  by  officer,  350. 

service  by  private  person,  352. 
forms, 

attachment  for  not  making,  1515. 

capias  ad  respondendum,  380-382. 

declaration,  service  of,  364. 

execution,    754-756. 

notice   of   rule   requiring,    1514. 

replevin,  1597. 

rule  for  officer's  default  for  not  returning,  1514. 

rule  for  return,  1514. 

summons, 

not  found,  361. 

personally  served,  360. 

served  on  one   dofondaiit,  olhor  not  found,  361. 

writ  of  error,  500. 

writ  of  possession,  563. 
garnishment  writ,  S41. 
ha.beas  corpus,  908. 

attachment   to   compel,   909. 
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RETURNS— Continued. 
justices  of  the  peace, 

appeal,    on,    1081-1085. 

special  appeal,  on,  1101. 
mandamus,  in,    1220-1223. 
process,  compelling  return,  1514. 
prohibition,  writ   of,   1522. 
replevin  writ,   1596. 
setting  aside,  1643. 
sufficiency,   351. 
writ  of  error,  589. 

REVERSIONS 

ejectment,  judgment  against   life  tenant,  validity,  549. 

RULES 

see  Orders  and  Rules. 

RULES  OF  COURT 

construction,  1645. 
defined,  1644. 

noncompliance,  effect,  1645. 
power  to  make  and  revise,  1644. 
supreme  court,  power  to  make,  1750. 
validity,  1645. 

SALES 

see  Execution. 

breach  of  contract,  assumpsit  as  remedy,  88. 

forms, 

declaration, 

breach  of  warranty,  1646. 
sale  by  sample,  1648. 
soundness   of   horse,   1649. 
warranty  of  right  to  sell,  1649. 
nondelivery  of  goods  sold,  1647. 
refusal  to  accept  goods  sold,  1646. 
fraud,  replevin,  repayment  of  purchase  price  as  condition,  1584. 

SATISFACTION 

general  issue,  necessity  for  setting  up  in  notice  under,  1439. 

SAVING  QUESTIONS  FOR  REVIEW 

see  Error,  Writ  op. 
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SCHOOL  DISTRICTS 

execution  against  prohibited,  704. 

justices  of  the  peace,  jurisdiction  over  actions  against,  1029, 

process,  service  on,  343. 

quo  warranto  to  test  organizajtion,  1551. 

SCIRE  FACIAS 

defined,   1650. 

Judicature  Act,  efifect  of,  1650. 

nature  of  writ,  1650. 

SEAL 

arbitration,  submission  to,  58, 
courts,  of,  459. 

SECURITY  FOR  COSTS 

see  Costs. 

SEDUCTION 

alienation  of  affections,  joinder  of  action  for,  958. 

pleading,  1656. 

remedy   for,   1654. 

who  may  sue   for,   1655,   1656. 

SERVICE 

chapter  on,  1657-1662. 
assignment  of  errors,  78. 
attachment, 

citation  on  petition  to  dissolve,  149. 

logging  lien,  action   to   enforce,   1132,  1138. 

writ,   J20-124. 
bill  of  particulars,   time  for,  227. 
briefs,  248, 

capias  ad  respondendum,  379. 
capias  ad  satisfaciendum,  774. 
certiorari, 

applicaition,  brief  and  order,  286.  , 

writ,  basic  papers  must  accompany,  287. 
court  rules  governing,  1657. 
declaration, 

action   commenced  by,  361. 

proof  of  service,  363. 

who  may  serve,  363. 
disinterested  person,  service  by,  702. 
ejectment,  service  of  process  or  declaration,  535. 
execution,  begun  by  one  and  completed  by  another,  706. 
II  Abbott— 73 
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SERVICE— C?ontinued, 

exemptions  from,  345. 

foreign  corporations,  manager  casually  in  state,  426. 

garnishment   writ,   841-844. 

habeas  corpus  writ,  906. 

holidays,  on,  458. 

justices    of    the    peace, 

appeal, 

affidavit  and  bond  in  absence  of  justice,  1080. 
how  and  on  whom  made,  1087. 

writ,  bond  and  affidavit  on  certiorari,  1052. 
manner  of  making, 

appeal  cases,  1661. 

attorney  residing  in  different  place,  1659. 

attorney  residing  in  same  place,  1659. 

party  prosecuting  or  defending  in  person,   1660. 

several  defendants  appearing  by  different  attorneys,  1660. 

special  order  directing,   1660. 
necessity  for,  1658. 
notice  to  produce  papers,  669. 
original  process,  337. 
plea,  time  for,  1446. 
process, 

acceptance    or   acknowledgment   of,   353. 

actions  against  corporations,  partnerships  or  associations,  339. 

foreign  corporations,  341. 

insurance   and  like  companies  where  state  officer  appointed  to 
receive  service,  342. 

objections  to  want  or  insufficiency  of,  349. 

one  of  several  jointly  liable,  344. 

place  for,  347. 

prisoners,  344, 

public   corporations  and  unincorporated  boards,  343. 

time  for,  338. 

waiver  of,  353. 

waters  of  Great  Lakes,  349. 

who  may  be  served,  338. 

who  may  make,  346. 
prohibition,  writ  of,   1522, 
proof  of,  1661. 

necessity  to  authorize  default,  479. 

notice  of  rule  or  order,  1275. 
quo  warranto,  summons,  1554. 
record  on  removal  to  supreme  court,  1757. 
replevin  writ,  1595. 
return  of,  sec  Returns. 


Index  2259 

[REFERENCES   ARE   TO   PAGES] 

SERVICE— Continued. 

revivor,  notice  on,  7. 

sheriffs,  duties  in  relation  to,  1678. 

subpoena,  1696. 

suggestions,  service  of,  1702. 

summons,  359. 

summary   proceedings   other   than   forcible   entry   and   detainer, 
1725. 
Sunday,  458. 

last   day  falling   on,   1781. 

process  on  certiorari  from  justice  court  prohibited  on,  1052. 
supreme  court,  notices  and  other  papers  in,  1764. 
time, 

computation  of  number  of  days,  1781. 

service  by  mail,  1782. 
who  may  be  served,  1658. 

SET-OFF  AND  RECOUPMENT 

chapter  on,  1662-1674. 

bill  of  particulars,  necessity  for,  226. 

discontinuance  or  nonsuit  precluded  after  notice  of,  1674. 

distinguished,  1664. 

ejectment,  improvements  setting  off  against  damages,  554. 

executions,  705. 

executors  and  administrators,  in  action  by,   784. 

forms,  notice  of  recoupment,  1674. 

garnishment,  right  to  set  up,  846. 

history,    1662-1665. 

jusitices  of  the  peace,  permitting  filing  of  set-off  on  appeal,  1090. 

limitation   of  actions  as  aft'ecting,  1146. 

recoupment, 

defined,   1663. 

judgment  for  defendant,  1674. 

notice   of,   1672-1674. 

option   as   to,   1672. 

right  of,  1663. 

right   to  open   and   close,    1674. 
replevin,  right  to  interpose,  1016. 
set-off, 

account,  afiidavit  vphcre  founded  on,  1670. 

bill  of  particulars,  1669. 

burden  of  proof,  1670. 

defined,  1664. 

executors   and   administrators,  against,   1672. 

judgment,  1671. 
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SET-OFF  AND  RECOUPMENT— Oontinucd. 

set-off — continued, 
notice  of,  1669. 

amendment,  1669. 
option  as  to,  1668. 
right  to  interpose,  1665-1668. 
right  to  open  and  clo^e,  1671. 

SHERIFFS 

chapter  on,  1675-1682. 

attorney,  not  to  act  as,  1681. 

bond,  1675-1677. 

compensation,   1679. 

duties  in  relation  to  jails  and  service  of  process,  1678. 

election  and  qualification,  1675. 

escape,  liability  for,  657. 

execution,  protection  in  service  of,   705. 

expiration   of  office, 

sale  on  execution  after,  740. 

service  of  process,  706. 
liabilities,   1680. 
oath,   1677. 

office,  where  to  be  kept,  1681. 
under  sheriff  and  deputies,  1677. 
vacancy,  service  of  execution  in  case  of,  707. 

SIGNATURE 

affidavits,  26. 
comparison   of,  664. 

SIMILITER 

unnecessary  where  general  issue  filed,  1451. 

SLANDER 

see  Libel  and  Slander. 

SMELTING  COMPANIES 

lien  on  property  of,  1121-1125. 

SPECIAL  QUESTIONS 

see  Verdict. 

SPLITTING  CAUSES  OF  ACTION 

rule  as  to,  962. 

STARE  DECISIS 

doctrine  of,  460. 
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STATE 

actions  by  public  officers,  1683. 

attorney  general,  prosecution  and  defense  by,  160. 

garnishment  proceedings  against,  826. 

STATE  BAR  ASSOCIATION 

forms  of  pleadings  prepared  by,  1366. 

STATE  INSTITUTIONS 

process,  service  on  board  in  control  of,  343. 

STATE  REPORTER 

see  Supreme  Court. 

STATUTE  OF  FRAUDS 

forms,  notice  under  general  issue,  1684. 

general  issue,  necessity  for  setting  up  in  notice  under,  1440. 

STAY  OF  PROCEEDINGS 

see  Supersedeas  and  Stay. 

STENOGRAPHERS 

additional,  appointment  of,  1692. 

appointment,  and  suspension,  1690,  1691. 

assistants,  1691. 

duties,   1692. 

oath,  1691. 

transcripts,  1692,  1693. 

vacancy,  filing  of,  1691. 

STENOGRAPHER'S  MINUTES 

furnishing  for  bill  of  exceptions,  220. 

STIPULATIONS 

bill  of  exceptions,  power  to  dispense  with  judge's  signature  by,  219. 

binding  effect  of,  34. 

case  made  distinguished  from,  260. 

change  of  venue,  307. 

continuances,  for,  420. 

defined,  33. 

depositions,  taking  by,  496. 

forms, 

reference,  consenting  to,  1359. 

supreme  court,  placing  cause  at  foot  of  docket,   1760. 
justices  of  the  peace,  time  for  appeal,  extension  by,  1071. 
oral  agreements,  effect  of,  35. 
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STIPULATIONS— Continued. 

supreme  court, 

placing  cause  at  foot  of  docket,  1760. 

requisites  in,  1754. 
transferring  cause  because  of  disqualification  of  judge,  971. 
who  may  make,  33. 
writing,  necessity  for,  33. 

STOCKHOLDERS 

assumpsit  against  for  labor  performed  for  corporation,  1693. 

STREET  RAILROADS 

execution  against  franchises  of,  723. 
garnishment  writ,   service  on,  842. 
process,  service   on,   340. 

STRUCK  JURY 

see  Jury. 

SUBPOENAS 

chapter  oh,  1694-1701. 
duces   tecum,   1698-1700. 

discovery,  denial  where  papers  procurable  on,  512. 
forms,  1696. 

duces  tecum,  1700. 
importance  of  subpoenaing  witnesses,   1694. 
issuance,  powers  as  to,  1696. 
nature  of,  1695. 
service  of,  1696. 
witnesses, 

duty  to  attend,  penalty,  1698. 

fees,   1697. 

SUGGESTIONS 

defined,  1701. 

issues  of  fact,  trial  of,  1702. 

service,  1702. 

SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OF  LAND 

chapter  on,  1702-1741. 
adjournments,  1731. 
appeal  to  circuit  court, 

affidavit,  1733. 

bond,   1734. 

jurisdiction   of  circuit   court,   1736. 

right  to  appeal,   1733. 
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SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OF  LAND— 

Continued, 
certiorari, 

removal  to  circuit  court,  1736. 
removal  to  supreme  court,  1737. 
damages,  action  to  recover  double,  1732. 
error,  review  in  supreme  court  on  writ  of,  1738. 
execution  in  circuit  court,  1741. 
forcible  entry  and  detainer, 

circuit   court  commissioners,  power  to  try,  312. 

complaint,  1710. 

costs, 

precept  or  execution  for,  1715. 

right   of  plaintifif   to   recover,  428. 
declaration,  1714. 

forcible  detainer,  what  constitutes,  1710.  ^ 

forcible   entry,   what   constitutes,   1708-1710. 
judgment, 

conviction  of  defendant,  1714,  1715. 

failure    to    convict    defendant,    1715. 
jury  trial,  1714. 
nature  of,  1705. 
plea,   1713. 
right  of  action,  1707. 

right  of  entry  and  possession,  1705-1708. 

title  to  land,  power  of  circuit  court  commissioners  to  try,  312. 
trial,  1714. 

warrant  or  summons,  issuance  of,  1713. 
who  may  complain,  1706-1708. 
writ  of  error,  stay  bond,  591. 
forms, 
bond, 

on  appeal  to  circuit  court,  1735. 

stay   of  proceedings  on   judgment,   1739. 
complaint, 

forcible  detainer,  1712. 

forcible  entry,  1712. 
other  than  forcible  entry  and  detainer, 
appearance,  effect  of  general,  1727. 
cases  in  which  proceedings  lie,  1715-1717. 
complaint,  1722-1724. 
costs,  1730. 

failure  of  defendant  to  appear,  procedure,  1730. 
general  issue,  effect  of,  1728. 

mortgage  and  execution  sales,  rights  under,  1718. 
notice   to   quit,  1719-1721. 
rent  in  arrears,  notice,  1718. 
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SUMMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OF  LAND— 

Continued. 

other  than  forcible  entry  and  detainer — continued. 

summons,  1724-1726. 

proceedings  on  return  of  personal  service,  1726, 
service,  1725,  1726. 

trial,  1727. 

vendee  in  contract  to  purchase,  status  of,  1717. 

who  may  institute  proceedings,  1721. 
process  and  orders,  power  to  compel  obedience  to,  1731. 
punishment  of  jurors  or  witnesses,  1732. 
restitution,  writ  of,  1740. 
statutory  provisions,  1703-1705. 

stay  of  proceedings  on  judgment  of  circuit  court,  1739. 
title  to  land, 

not   triable,   1728, 

procedure  where  in  issue,  1729. 
writ  of  possession  in  circuit  court,  1741. 

SUMMONS 

see  Process. 

commencement  of  action  by,  355-361. 

deeds,  proceeding  to  prove  execution,  469. 

forcible  entry  and  detainer,  1713. 

forms, 

action  by, 

administrator,  358. 
executor,  357. 
infant,  357. 
sheriff,  357. 
bringing  in  new  defendant,  358. 
joint    debtors   residing   in   different    counties,   359. 
quo  warranto,  against  individuals,  1541, 
requisites,    356. 
under  rule,  18,  356. 
quo  warranto, 

against  corporation,  1553. 
against   individuals,    1541.  ' 

return,  see  Returns. 
service,  359. 
summary  proceedings  other  than  forcible  entry  and   detainer,   1724- 

1726. 
time   for   issuance   and   return,   359. 

SUNDAY 

exclusion  of  in  computing  time,   1782, 
judicial  proceedings,  on,  457, 
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SUNDAY— Oontdnued. 
justices  of  the  peace, 

appeal,  fifth  daj'^  falling  on,  1071. 

service    of   process   or   certiorari   from,   1053. 
time  for  performing  act  where  last  day  falls  on,  1781. 

SUPERSEDEAS  AND  STAY 

chapter  on,  1684-1690. 
bill  of  exceptions, 

stay  to  allow  settlement,  222,  1687. 
bond, 

amendment  or  substitution  of,  1690. 

on  stay  to  move  for  new  trial  or  settle  bill  of  exceptions,  1687. 
certiorari, 

operation  as  stay,  288. 

pending   final   determination    below,   stay,   279. 
circuit  court  commissioners,  powers  as  to,  313. 
costs,  stay   pending  giving  of  security  for,   1652. 
discovery,  effect  of   order  for  as  stay,  514. 
equity  jurisdiction,  limitation  on,  1685. 
foreign  garnishment  proceedings,  1686. 
forms, 

bond,  1689. 

certificate  of  stay,  594. 

garnishment  proceedings,  bond  and  notice,  874,  875. 
garnishment  proceedings, 

bond,  872-874. 

stay  on  subsequent,  1454. 
justices  of  the  peace, 

appeal  bond, 
effect,   1077. 
power  to   extend  liability  of  sureties  by   stay,  1096,   1097. 

service  of  writ,  etc.,  on  certiorari  as,  1053. 
motion,  stay  to  permit  making  of,  1272,  1686. 
new  trial, 

period  of  stay  on  motion  for,  1273. 

stay  to  permit  motion  for,  1687. 
payment  of  plaintiff's  demand,  stay  on,  1686. 
pendency  of   action   at  law  or  in  equity,  stay,   1685. 
summary   proceedings,   stay    of   proceeding   on   judgment    of   circuit 

court,  1739. 
supersedeas,  jurisdiction  of  supreme  court  to  issue,  1749. 
who  may  grant,  1685. 
writ  of  error, 

after  return  of  writ,  594. 

bond,  590-594. 

stay  of  equity  suit  pending  decision  in  legal  action  on,  1686. 
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SUPPLEMENTARY  PROCEEDINGS 

chapter  on,  1742-1747. 

appeals,   1747. 

contempt,    1746. 

disbursements  and   costs,   allowance   for,   1746. 

examination, 

debtor,    order    for,    1743. 

proceedings  on,   1743,  1744. 

third  person,  order  for,  1743. 
execution,  order  that  property  be  made  liable  to,  1744. 
filing  of  orders   and   papers,   1746. 
final    orders,    effect    of,    1747. 
interests  of  third  persons,  protection  of,  1745. 
receiver,   appointment   and   power  of,   1744. 
recording  orders,  1747. 
reference,  1745. 
statutory  provisions,  1742. 
transfer  of  property,  order  forbidding,  1744. 

SUPREME  COURT 

chapter  on,  1747-1776. 
argument, 

how  cases  called  for,   1760.  , 

power  to   order   on    any   question,    1761. 

rules  governing,  1761. 
briefs, 

power  to  require  on  any  question,  1761. 

printing,  requisites,  1755. 

stipulation  for  submission  on,  1761. 
calendar, 

how  cause  placed  on,  1759. 

rearrangement    of   causes    on,    1760. 

what  causes  to  be  placed  on,  1758. 
clerk,  325-327. 
costs,  1771. 

motion  costs,  1774. 

printing,   1772. 

rehearing,  costs  on,  1773. 

taxation    of,   practice    on,   1774. 
decision,  1753. 

binding  effect,  460. 

divided  court,  461. 
fees  of  clerk,  1753. 
forms, 

motions, 

notice    of,   1763. 
special,  1762. 
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SUPREME  COURT— Continued, 

Torms — continued. 

note   of   argument,    1759. 

notice  of  hearing,  1758. 
countermand  of,  1759. 

stipulation  to  place  cause  at  foot  of  docket,   1760. 
hearing,  notice  of,  1758. 
indorsement   of  papers   by   clerk,   1754. 
jurisdiction,   1748-1750. 
justices,  1751. 

mandamus,  jurisdiction  to  issue,  11.85. 
motions, 

argument   of,    1763. 

briefs   on,    1764. 

docket,   1764. 

filing  and   requisites,   1762. 

hearing,    1763. 

notice   of,   1762. 
opinions,   1766. 

parties,  how  designated,  1753. 
process,  1513,  1752. 

issuance  of  final,  1775. 

power  to   prescribe   form   of,    1513. 
prohibition,  sole  power  to  issue,  1521. 
quorum,   1752. 
record, 

preparation  and  printing,   1754. 

prolixity,  costs,  1756. 

time  for  printing  and  service,  1757. 
rehearing,  1767-1770. 

practice  on  application,   1770. 
reporter,  bond,  oath  and  duties,  1641,  1642. 
rules,   power   to   make,    1644,    1750. 
seal,  1752. 
service  of  papers,  1764. 

computation   of  time,  1765. 

proceedings   where   ordinary   modes   impracticable,   1766. 
stipulations  relative  to  proceedings,  1754. 
terms,  455,   1751. 
testimony,  taking  of,  1766. 
time  for  proceedings, 

computation  of,  1765. 

shortening,   1764. 
writs,  powers  as  to  new,  1966. 

SURETIES 

execution,  levy   against   surety   for  costs,   703. 
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SURETY  COMPANIES 

venue   of   actions   against,   1859. 

SURGEONS 

see  Physicians. 

SURVEYS 

ejectment,  order  for,  534. 
homestead,   926. 

SURVIVAL  ACT 

remedy  under,  465,  466. 

TAX  TITLE 

timber  cut  from  property  subject   to,  replevin,  1584. 

TAX  WARRANT 

property  taken  under  not  subject  to  replevin,   1588. 

TAXATION 

assessment,  appeal,  error  to  review,  574. 

TELEGRAPH  COMPANIES 

venue    of    action   against,    1860. 

TENANTS  IN  COMMON 

actions  at  law,  right  to  bring,  1777. 
adverse  possession  by  coteuant,  1163. 
execution, 

levy    against    interest    of,    726. 

redemption,   759. 
replevin,  right   to  bring,   1586. 

TENDER 

see  also  Payment  into  Court. 

effect,   1778. 

forms,  notice  of,  under  general  issue,  1779. 

requisites,  1778. 

right    to    make,    1777. 

time  for  making,  1778. 

TERMS  OF  COURT 

sec  Cocrt.s. 
supreme  court,  1751. 
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TIME 

computation, 

acts  required   to  be  done   instanter,  1783. 

fractions   of   day,   1783. 

number  of  days,   1781. 

proceedings  in  supreme  court,  1765. 
extension,  allowance  of,  1783. 
month,  defined,   1781. 
service  by  mail,   1782. 
year,  defined,  1781. 

TORTS 

attachment,  right   to,   in   actions   ex   delicto,   101. 
capias  ad  respondendum, 

commencement  of  action  for,  by,  366. 

requisites   of   declaration,   371. 
declaration,    requisites,    1416-1420. 
married  women,  liability  for,  1234, 
waiver  of,  assumpsit,  82-86. 

TOWNSHIPS 

execution  against  prohibited,  704. 

process,  service   on,   343. 

quo  warranto  to  test  organization,  1551. 

TRANSFER  OF  CAUSE 

law  to   equity  and   vice  versa,   19. 

TRESPASS 

action  of  abolished,  1784. 

assumpsit,   right   to   recover   in,   84. 

attachment  in  assumpsit  for,  101. 

case,   substitution   for,    16. 

costs,  right  to  in  action  to  recover  for,  430. 

forms, 

declaration  for  trespass  on  lands,  1791. 

notice   under   general   issue   setting   up   license,    1791. 
general  issue  at  common  law,  1436. 
pleading,    1789. 
public  lands,  on,  1526. 
real   property, 

quare  clausum  fregit  distinguished  from  statutory  action,  1787- 
1789. 

title  or  interest  of  plaintiff,  1785-1787. 

what  constitutes,  1785. 
title  to  land,  when  not  in  issue,  429. 
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TRESPASS  ON  THE  CASE 

see  Case. 

TRIAL 

see  also  Verdict. 
chapter   on,   1791-1847. 
argument  of  counsel, 
how  conducted,  1830. 
limitation  on  number  of  counsel,   1829. 
objections,  method  of  raising,  1837. 
opening  and  closing,  1830. 
propriety  in  general,  1831-1835. 
reading  from  newspaper,  1835. 
reading   supreme   court   decisions,    1836. 
retaliatory  statements,  1836. 

reversal,  improper  statements  as  ground  for,  1838-1840. 
right  to,  1829. 
statements  as  to  law,  1836. 
time  for,  1829. 

use  of  maps,  models,  etc.,  1836. 
calendar,  notice  of  placing  cause  on,  1795. 
directed  verdict,  1819-1829. 
evidence, 

objections, 

evidence  admissible  in  part,  1809. 
insufficiency   of   bill   of   particulars,    230. 
necessity  and  sufficiency  of,  1806-1809. 
time  for,  1811. 
waiver  of,   1810. 
who  may  make,  1810. 
offer  of  proof,  1803-1805. 
order  of  proof,   1802. 

review  on  error,  613. 
reopening  case  for  further  evidence,  1805.  • 

ruling  on  objection  or  motion  to  strike,  1814. 
striking  out,  1811-1813. 

contents  of  motion,  1814. 

death  of  witness  before  cross-examination,   1924. 
restoring,  1815. 
time  for  motion,  1813. 
1  who   may  move,   1813. 
findings,  see  Findings. 
forcible  entry  and  detainer,  1714, 
forms,  notice  of  placing  cause  on  calendar,  1796. 
garnishment,  statutory  issue,  863. 
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TRIAL — Continued, 
issues, 

disposition  where  more  than  one,  1794. 
fact,  how  brought  on  for  trial,  1795. 
law,  how  brought  on  for  hearing,  1796. 

jury, 

acts   in    jury   room,    1841. 

communications  between  judge  and,  1844. 

compromise   verdicts,  1842. 

discharge  on  inability  to  agree,  1845. 

instructions  after  retirement,  1844. 

misconduct,  civil  liability  for,   1846. 

mode  of  arriving  at  verdict,   1841. 

papers  or  articles  which  may  be  taken  to  jury  room,  1842-1844. 

polling,  1864. 

retirement,  necessity  for,  1840. 

reading  evidence  to,  after,  1844. 

sending  back  to  answer  special  questions,  1876. 

separation  of,  1845. 

statements  tending  to  coerce  agreement,  1846. 
misconduct  of  counsel, 

argument  to  jury,  1831-1835. 

as  ground  for  reversal,  1817. 

documentary  evidence,  submitting  to  court  and  opposing  counsel, 
1817. 

objections, 

how  raised  on  argument  to  jury,  1837. 
necessity,   1817. 

statements  in  argument,   1816. 

what    constitutes,    1815-1817. 
misconduct   of  judge,  wfaat  constitutes,   1818. 
misconduct  of  party,  prejudice,  641, 
objections,  waiver,  1847. 
opening  and  closing, 

argument  of  counsel,  1830. 

attachment  proceedings,   151. 

recoupment,    where    interjjosed,    1674. 

right    as    to,    1801. 

set-off,  right  in  case  of,  1671. 
opening  statement, 

defendant's,    1800. 

effect,   1800. 

plaintiff's,   1797-1800. 

direction  of  verdict  on,  1826. 
physical  examination,  power  to  require,  1353. 
probate  appeal,  trial  of,  1500. 
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TK I  Ali — Continued. 

publicity  of  proceedings,  460. 

separate  trials  on  joinder  of  actions,  960. 

special  questions,  submission  to  jury,  1869-1876. 

transfer  of  cause  because  of  interest  of  trial  judge,  970-974. 

view  by  jury,  662. 

TROVER 

chapter  on,  1847-1856. 

action  abolished,  1847. 

assumpsit,  right  to  maintain  for,  16. 

case,  substitution  for,  16. 

conversion  as  element,  1852. 

forms,  count  for  conversion,  1854,  1855. 

general   issue,   1855. 

joint  tenant,  action  by,  96.3. 

origin   and   nature  of  action,   1848. 

pleading,  1854. 

title   or  possession   of  plaintiff,   1850-1852. 

when  lies,  1848. 

TRUSTEES 

action  by,  procedure  on  death,  3. 

TRUSTS 

execution  against   trust   estates,   718. 

VACATION 

judgment,    entry    in,   980. 

VENDOR  AND  PURCHASER 

execution  against  vendee's  equity,  718. 

restitution  in  summary  proceedings,  prevention  by  payment,  1741. 

summary  proceedings  against  vendee,  1717. 

VENUE 

chapter   on,   1856-1862. 
aider  by  verdict,  4.3. 
allegation  of,  1373. 
attachment  proceedings,  95,  1861. 

against  corporation,  94. 
bills  and  notes,  actions  on,  235. 

bonding  and   surety  companies,  actions   against,   1859. 
change  of, 

affidavits,  305. 
counter,  307. 
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VENUE— Continued. 

change  of — continued. 

discretion  of  court,  307. 

effect,  308. 

grounds,    303. 

history,  300. 

laches  as  bar,  308. 

mandamus  to  review  ruling  on,  1192. 

motion  and  notice  of  motion,  304. 

review  on  error,  613. 

statutory   provisions,   302. 

stipulations  for,  307. 

who  may  move  for,   304. 
express  companies,  action  against,  1860. 
foreign   corporations,  actions   against,   1860. 
forms, 

affidavit   in   support   of  motion   for   change,   306. 

order, 

denying  change,  308. 
for   change,   308. 
fraternal  societies,  actions   against,  1859. 
insurance  companies,  actions   against,   1859. 
local  actions,  1857. 

maritime  or  navigation  companies,  actions  against,  1860. 
municipal  corporations,  actions  against,  1862. 
officers  or  subordinates,  actions  against,  1860.  * 

penalty  or  forfeiture,  action  to  recover,  1861. 
personal  actions,  1858. 
probate   bonds,  actions   on,   1861. 
railroads,    actions    against,    1859. 
real   property,  actions  relating  to,  1857. 
replevin,  1857. 

telegraph   companies,  actions  against,  1860. 
telephone  companies,  actions  against,  1860. 
transitory  actions, 

defined,    1857. 

where  to  be  tried,  1858. 
waiver   of  objections,  1862. 

VERDICTS 

chapter  on,  1-862-1876. 

aider  by,  see  Cure  op  Error. 

amendment, 

authority,  1868. 

by  jury,  1868. 

of   erroneous   entry,   39. 
II  Abbott— 74 
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VERDICTS— continued. 

bonds,  actions  on,  240. 

compromise,   1842. 

delivery  and  receipt,  1863. 

effect  of,  1867. 

ejectment,  543-545. 

findings,  see  Findings. 

general,  1865. 

irregular   or   imperfect,  return   to   jury   for  correction,   1864. 

judgment   notwithstanding,   990. 

kinds,  1863. 

logging  lien,  action   to   enforce,   1140. 

mode  of  arriving  at,   1841. 

polling  jury,   1864. 

replevin,   in,   1619. 

sealed,    1865. 

special,    1866. 

special  questions, 

effect  of  failure  to  ajiswer,  1875.- 

inconsistent  findings,  1874. 

instructions  as  to,  1873. 

submission  to  jury,  1869-1871. 

on  court's  own  motion,  1873. 

time  for  request,  1873. 

what  proper,  1871,  1872. 
unanimous  agreement  necessary,   1863. 

VIEW 

inspection  by  court  or  jury,  662. 

VILLAGES 

sec  Municipal  Corporations. 

WARRANTIES 

see  Sales. 

forms,  declaration,  false  representations  or  breach  of,  805. 

WARRANTS 

bench,   defined,   203. 

forms,   arrest   of  fraudulent   debtor,   813. 
fraudulent    debtors,    proceedings    against,    812-814. 
habeas  corpus,  before  issuance  of,  919. 

WASTE 

chapter  on,  1884-1890.  ' 
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WASTE— Continued. 

action  for, 

ease  substituted,  1886. 

land  sold  on  execution,  1887. 

under  old  practice,  1885. 

when  lies,  1886. 

who  may  bring,  1887. 
commission  after  commencement  of  action,  1889. 
costs,  right  to  recover  in  action  for,  428. 
defined,  1885. 

WATER  RIGHTS 

arbitration,   submission   of   claims   to,  57. 

WILLS 

appeal,  see  Probate  Courts. 

construction,  declaratory  judgments,  978. 

contest,   certification   to   circuit   court   before  hearing,   1504. 

evidence,  as,  684. 

WITNESSES 

chapter  on,  1890-1949. 

arrest,  privilege  from,  367. 

attachment  proceedings,  compelling  attendance  in,  154. 

attendance, 

duty  on  subpoena,  penalty,  1698. 
power   to    compel   before   arbitrators,   59. 
competency, 

children,   1905. 

deaf  and   dumb   persons,   1908. 
disability,  statutory  removal,  1897. 
distinguished  from  credibility,  1896. 
experts,  determination  of  competency,  1922.^ 
husband    and    wife,    1903. 

idiots,  lunatics  and  intoxicated  persons,  1908. 
ministers  and   priests,   1906. 
parties   and   persons   interested,   1897-1899. 
agent  of  person  since  deceased,  1899. 
deceased    corporate    officer,    competency    of    adverse    party 

as  to  matters  within  knowledge  of,  1900. 
representative  of  deceased  person  prosecuting  or  defending, 
1899-1902. 
physicians  and   surgeons,   1906. 
religious  opinions,  as  affecting,  1905. 
credibility, 

distinguished  from  competency,  1896. 
instructions  on,  944-947. 
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deeds,  subpoena  in  proceeding  to  prove  execution,  471, 
depositions, 

authority  to  compel  attendance  and  testimony,  492. 
compelling  attendance  on  taking  of,  490. 
examination, 

certainty  and  positiveness,  degree  required,  1918. 

children,  1905. 

civil  liability,  questions  tending  to  establish,  1936. 

cross-examination, 

calling  adverse  party  for,  1898,  1925. 

death  before,  striking  testimony-in-chief,  1924. 

experts,  1934, 

generally,  1923,  1924. 

impeaching  witness,    examination    of,    1942. 

inconsistent  or  contradictory   statements,   1933, 

interest,  bias  or  prejudice,  1931,  1932. 

party's    own    witness,    1925. 

past   life,  habits   and  conduct,   1929-1931. 

questions  tending  to  degrade  witness,  1936.        ^ 

recross-examination,  1938. 

review  on  error,  613. 

scope  of,  1926-1929. 

testing  memory  and  accuracy,  1932. 
deaf   and   dumb  persons,   1908. 
impeaching  and  sustaining  witnesses,  1947. 
incriminating  questions,   privilege   as  to,  1935. 
interpreters,   1910. 
misconduct   of  counsel,   1815, 
opinions,  1918. 

practice  in  general,  1911.  « 

questions, 

answers,   responsiveness,    1915. 

experts,  examination  of,  1923. 

hypothetical,  1921-1923. 

judge's   right   to   put,   1913. 

leading,   1913. 

repetition,  1913. 

requisites  and  propriety,  1912. 
re-examination,  1937. 
refreshing  memory,  1916-1918. 
religious  beliefs,  1905. 

witness  called  to  sustain  impeached  witness,  1946. 
exclusion  from   court   room,   1893-1895. 
experts,   1920-1923, 
failure  to  produce,  instruction  on,  947. 
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fees,    1697,    1895. 

taxation  as  costs,  437. 
forms, 

affirmation   in   civil   action,   1314. 

interpreter's    oath,    1314. 

oath  in  civil  action,  1314. 
fraudulent   debtors,  proceedings   against,   compelling  attendance   of, 

815. 
habeas  corpus  ad  testificandum,  920-923. 
impeachment, 

contradiction  by  other  witnesses,  1939. 

evidence  not  primary,  1945. 

examination  of  impeaching  and  sustaining  witnesses,  discretion, 

1947. 
inconsistent  or  contradictory  statements, 
cross-examination  as  to,  1933. 
proof  of,  1943-1945. 
party's   own   witness,   extent   to   which   testimony   may   be   im- 
pugned, 1948. 
reputation  for  truth  and  veracity,  1940-1942. 
supporting  assailed  witnesses,  1946. 

examination  of  supporting  witness,  1946. 
testimony  competent  in  support,  1947. 
incriminating  evidence,  privilege  as  to,  1899. 
new  trial  on  ground  of  absence,  1297,  1298. 
number  of,  limiting,  1892. 
oath, 

administering  to,  1891. 
children  under  ten,  1892. 
party,  refusal  to  testify,  1896. 
privileged  communications, 
attorney  and  client,  1909. 
husband  and  wife,  between,  1903,  1904. 
ministers  of  the  gospel,  1906. 
physicians  and  surgeons,  1906. 
process,  exemption  from  service  of,  345. 
subpoenas,  see  Subpoenas. 
subscribing,  necessity  for  testimony  of,  682. 
summary  proceedings,  punishment  for  nonappearance,  1732. 

WOMEN 

see  Married  Women. 

arrest  on  capias,  privilege  from,  369. 

contempt,  punishment  for,  407. 

fraudulent  debtors,  not  subject  to  proceedings  against,  807. 


2278  Index 

[references  are  to  pages] 
WORDS  AND  PHRASES 

about,  809. 

absconding  debtor,  111. 

account  stated,  1414. 

action,  959. 

agent,  163. 

assigns,  1902. 

bench  warrajit,  203. 

bill  of  particulars,  223. 

causes  of  action,  959. 

certainty,  1365. 

certiorari,  271. 

change,  309. 

citation,  324. 

comparative  negligence,  1277. 

confession  of  judgment,  385. 

conveyances,  681. 

coram  nobis,  writ  of  error,  569. 

courts,  444. 

defamation,  1107. 

discontinuance,  414. 

duplicity,  1366. 

election  of  remedies,  563. 

equally,  1901. 

error,  writ  of,  568. 

fieri  facias,  701. 

final  judgment,   979. 

foreign  corporation,  114. 

general   demurrer,   1455. 

good  and  legal  cause,  150. 

gross  negligence,  1278. 

inspection,  662. 

interest,  1323. 

interlocutory  judgment,  979. 

judgment,  976. 

judicial  power,  447. 

jurisdiction,  450. 

leading  questions,  1913-1915. 

levy,  727. 

local  actions,  1857. 

maintenance,  171. 

malice,  1108. 

malicious  prosecution,  1168, 

mandamus,  1177. 

month,  1781. 

nuisance,  1308. 
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WORDS  AND  PHRASES — Continued, 
office,  1536. 
opposite  party,   1900. 
or,  112,  113. 
orders,  1270. 
panel,  1012. 

peaceable  possession,  1707. 
petition,  1353. 
plea  in  bar,  1432. 
principally  engaged,  791. 
process,  364,  1511. 
prohibition,  1516. 
quo  warranto,  1530. 
real  party  in  interest,  1337. 
recoupment,  1663. 
rules  of  court,  1644. 
scire  facias,  1650. 
sealed  verdict,  1866. 
seduction,  1654. 
6et-off,  1664. 
special  demurrer,  1455. 
suggestions,   1701. 
talesmen,  1014. 
team,   791. 

transitory   actions,   1857. 
view,  662. 
waste,  1885. 

written  instruments,  1967. 
year,  1781. 

WORK  AND  LABOR 

assumpsit  to  recover  for,  87. 

WORKMEN'S  COMPENSATION 

chapter  on,  1949-1966. 
attorney  fees,  1961. 
certiorari, 

judgment  on,  297. 

review  of  proceedings  on,  280. 
claim  for  compensation,  1956. 
committee  of  arbitration,  1958. 

defenses  of  which  nonelecting  employer  deprived,  1952. 
denial  of  liability,  1957. 
election,  1950-1952. 

exemption   of  compensation  awarded,  1965. 
guardian  or  next  friend,  1966. 
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WORKMEN'S  COMPENSATION— Continued, 
history  and  general  nature,  1949. 
Industrial  Accident  Board,  1952-1954. 

not  a  court,  445. 
judgment  for  compensation,  entry  and  effect,  1963. 
lien  for  compensation,  1966. 
notice  of  injury,  1954-1956. 
review,  by  Industrial  Board, 

claim  for,  1960. 

evidence,  1961. 

hearing  on,  1961-1963. 
review,  by  supreme  court, 

certiorari,  1963. 

judgment,  1965. 

what  will  be  considered,  1964. 

WRITS 

see  topics  descriptive  of  particular  writs, 
circuit  courts,  powers  as  to  issuance,  1967. 
power'  of   supreme   court   as   to   new   writs,   1966. 
return  of,  see  Returns. 
service  of,  see  Service. 
what  are,  1966. 

WRITTEN  INSTRUMENTS 

what  are,  1967. 

YEAR 

defined,  1781. 
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